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. . $ 3 - February, 9. 
-[ON APPEAL FROM THE Hica COURT OF JUDICATURE AT PATNA.] TP 


Decree, execution of —Civil Frocedure Code (Act V of 1908), Sec. 47— Decree fer. 
possession — Substituted share, enquiry fnto. 


A decree, though for possession ok.certain respective shares in a joint estate, 
may be executed in respect of the substituted shares on a subsequent partition of 
the estate. Enquiry as to what are such substituted shares is a question arising 
within the meaning of section 47 of the Code of Civil Procedure, between the 
parties and rejating to the execution and satisfaction of the decree; 


: Appeal from two decrees of the Patna High Court, reversing 
two orders of the Subordinate Judge of Monghyr. 


. 
The respondents or those whom they represent were the owners - E 

of a certain Mahal Bisthazari in which they held a large area called 

ijmali or joint share. They were jointly liable for the revenue 

' of thatarea, For arrears of revenue, this joint share was sold by ` 

auction and was purchased by the appellant on the gth September. 

rgor, In 1907, the respondents ot those whom they represent 

instituted a suit against the appellant to have the sale of the oth 

September, root set aside and to Obtain, possession of their respec- 

tive shares. «The suit was decréed by the trial Court on the goth ` 


e 
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"June 1904 and eventually by an order of His Majesty i in Council, on 


the 3rd February, 1915. See 

Meanwhile, pattition of this joint share under the provisions of 
the Bengal Estates Partition Act of 1897, was completed in 1908. : 

The respondents apphed for the execution of the decree ‘of the 
3oth June, 1904. The appellant resisted execution on the ground 
that the decree wis for the réspective shares of the decree-holders 
and cannot be executed to obtain possession of the substituted 
shares on the basis of the partition of 1908. The Subordinate Judge 
gave elfect to the appellant’s contention and dismissed the applica- 


* tion ; on appeal, the High Court set aside the order of the Subordi- 


` present appeal. A 


nate Judge aad remanded the application to" the ‘Subordinate Judge 
for the purpose of ascertaining which were the shares which by the 
parution had been substituted for S original shares. Hence the 


se 


The facts are fully set out in the judgment of the Judicis 


| Committee. E ; i 


De Gruyther K. C. (Dube with him) for the Appellant: The 
decree of the 30th June 1904 is:not capable of execution, as it was 
only for possession of certain shares: After the partition, the parties 
have to establish their right to possession of the substituted shares 
by. suit or to apply to the Judicial Committee for an amendment of 
their,order of the 3rd February, 19:5. i 

Lowndes K. C. and Wallach for the Respondents: The decree 
of the High Court is right. ‘fhe inquiry as to what are the substitut- 
ed shares on the partition of 1908 is a question arising between the 
parties and relating to the execution and satisfaction of the decree 
within the meaning of section 47 of the Civil Procedure Code. Sec- 
uon 47 (2) is intended for the purpose of enabling the Courts to 
treat applications as suits or vice versa. l 

De Gruyther replied, 

The judgment of their Lordships was delivered by 

Sir John Edge :—These, are three consolidated appeals. It 
will be convenient to dispose at once of the appeal in which Musam- 
mat Bibi Nabi Zohra is the. appellant. That appeal 1s not supported, 
and will be dismissed with costs. , 

* In the other two appeals which, will now be considered, Rai Baij- 
naih Goenka was the, appellant ; ; he is uow dead, and is represeńt- 
ted by his minor son through his mother and guardian, his next 
fnend. These two consolidated appeals are from two decrees, dated 


. the 24th April, 1917, of the High Court at Patna, which reversed 
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the decrees, dated the zand February, 1916 of the Subordinate, 
Judge of Monghyr, by which the Subordinatd Judge dismissed appli- 
cations by the respondents here or those whom they repsesent for 
the-execution of a decree of the Subordinate Judge of Ménghyr of 
the 3oth June, 1904, which on the advice of the Judicial Committee 
of the Privy Council had by an order of His Majesty i in Council of 
the-3rd February, 1915, been DESS except as to villages: Matasi 
and Mirzagunj. ` 

In order that the questions in E in these appeals may be 
Gn. it is necessary to refer briefly to some facts and to the 
history of the litigation i in which these appeals have arisen. 

. Mahal Bisthazari, in the District of Monghyr, which included 
360 villages, was jointly owned, by a number of persons, including 
the respondents or those whom they represent. The owners of the- 
specified but undivided’ shares had applied for and obtained from 
the Collector a separation of accounts under Act XI of 1859. There 
was left a large area of the mahal called the ijmali, or joint share, 
the owners of which remained jointly liable for the revenues due, 
orto become due, in respect of that area. The respondents or 
those whom they represent: owned in the ijmali share r4 annas, 1 
dam (pya) out of 16 annas (pucca) of yillage Lohara, and shares 
“in village Padtnaot and other villages. The revenue due in respect 
of the ijmali share was in arrear in 1901, and the ijmali share was 
sold by the Collector by auction on the oth September, 1901, and 
'was purchased by Baijnath Goenka, who was placed in possession as 
the purchaser. Applications to the Collector for -the partition-of 


"Mahal Bisthazari had been made in 1876, and the proceedings to . 


‘partition: were continued under the Bengal Estates Partition Act, 
1897. ° "Thé partition had not been completed on.the' 9th September, 

| 1901, but it had been completed beforé the decree of the Subor- 

dinate Judge of the- 30th June, 1904, was made in suit No. 596 of 

1902. : - 

In r902 the ER or those whom- they represent and other 
share owners brought suit No. 596 of 1902 against Baijnath Goenka 
to- have the sale of the gth September, rgor, set aside, and to ob- 
tain possession, and the Subordinate Judge, by his” decree of the 
3oth June, 1904, set aside’ the- sále- and decreed possession and 

 mesne profits in favour of the respondents, be mesne profits to be 
ascertained in execution. The Subordinate Judge, when he matie 
that decree apparently, had not been informed that the Collector 

, had. completed: the partition, -or indeed that proceedings for partition - 


-had been’ cominenced, ` ane ‘made hig’ decree in favour of each 
: e 
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, Plaintiff or set.of plaintiffs in the suit for possession of his fespect-- ` 
ive share as jf no partition had taken place. The shares specified ` 


in his dgcree are, the, shares to which the plaintiffs would have been : 


entitled ‘respectively if no partition had taken place, and section 26 - 
ofthe Estates Partition Act, 1897, was not in the decree complied, 
with. Baijnath Goenka appealed from that decree to the High Court 


at Calcutta, and that High Court, holding that the sale was valid =- 


by its decree of the'rst May, 1907, set aside the decreeeof the-3oth | 
June,’ 1904, of the Subordinate Judge. From that decree of the 

High Court at Calcutta, the respondents appealed to His Majesty. 
in Council. That appéal to His Majesty in Coundil came before ` 


the Board in 1915, and the Board taking the same view of the irte-.- 


gularity and invalidity of the sale of the gth September,'19or, upon ` 


which the Subordinate Judge had made the decree of the 30th June, :, 


1904, advised His Majesty that the decree of the High Court at . 


Calcutta should be set aside and that the decree of the Subordinate. 7 


Judge should be restored, except as to the villages Matasi and 


Mirzagunj, as mentioned in the order of His Majesty in Council | | 


ofthe 3rd February, 1915. The Board in so advising His Majesty-,. 


was unaware of the proceedings for partition, and was not seme 
by the parties or by any one of those proceedings. . 

After the order of His Majesty in Council of the grd Buer 
1915, had been made, the respondents applied to the Subordinate . 
Judge of Monghyr for execution of the decree of the 3oth June, 
1904, and for possession of the lands which had been substituted by 
the partition for the shares which they had been entitled to before 
the partition. Baijnath Goenka objected, and the Subordinate 
Judge, being of opinion that he could not in execution of the decree 
of the 30th June, 1904, grant possession of the substituted shares, 
asthey were not the shares, mentioned in the decree of the 3oth 
June, "good, and that the decree-holders could not get possession 
of the substituted shares without bringing a regular suit to establish 
their title to them; by his decree of the 22nd February, 1916, dis- 
missed the applications for execution. From that decree of dis- 
missal the respondents appealed to the High Court at Patna. The 
appeals were heard together, and it was contended on behalf of 
Baijnath Goenka that the decree of the.3oth June, 1904, could not 
be executed, and that it would be necessary for the respondents. 
hére either to get that decree varigd by an application to the Judi- 
cial Committee, or to establish their, titles by a suit. The learned ` 


' Judges of the High Court at Patna held that the decree of the 3oth © 


June, 1904, could be executed by giving possession of the substitu, 


< 
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ted sharés, and that an application to the Judicial Corhmittee was 
not necessay, nor, was a separate suit necessary, and by their decree 
of the 24th April, rgr7, they allowed the appea's and directed the 


Subordinaté Judge to restore the applications for execution to* his 


pending file and to hold the enquiries. necessary for ascerlaining which 

were the shares which by the partition had been substituted for the 
` original shares. From these decrees of the 24th April, 1917, Baij- 
nath Goenka brought these two consolidated appeals. 

Their Lordships agree with the High Court at Patna that the 
decree of the 30th June, 1904, could be executed by giving these 
rescondents respectively possession of the substituted shares, and 
that no application to the -Judicial Committee was necessary. The 
questions as to what, were such substituted shares were questions, 
which-arose within the meaning of section 47 of the Code of Civil 
Procedure, 1908, between the parties and related to the execution 
and- satisfaction of the decree of the 30th June. 1904. 

At the conclusion of the arguments in these two consolidated 
appeals their Lordships were informed by counsel that no stay of 
execution having been granted, the decree of the 30th June, 1904 
has been executed pursuant to the directions given in the decree 
of the High Court at Patna of the 24th April, 1917. 

Their Lordships will humbly advise His Majesty that these two 
consolidated appeals should be dismissed with costs. 

Watkins & Hunter: Solicitors for the Appellant. 

T. L. Wilson & Co.: Solicitors for the Respondents. 
K. V. L. N. Appeal dismissed. 
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PRESENT :—-Viscount Haldane, Lord Phillimore, and Mr. 
Ameer Ali. 
PANNA LAL AND ANOTHER 
V. 
NIHAL CHAND, : 
SUBSTITUTED FOR THE MARWAR BANK, (IN LIQUIDATION.) 
[ON APPEAL FROM THE Carer Court or THE PUNJAB | 
Surety bond—Construction—Personal labifity~Rate of Interest—Court’s dise 
cretion. | 


A surety bond executed by the appellants and addressed to the manager of; the 
Marwar Bank was in these terms ; 
e z 3 
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“ In consideration of your allowing the Luxmi Company, Limited, to over- 
draw sums not, exceedfhg in the aggregate of rupees fifty thousand only ‘(on the 
securiy of Luxmi Company, Limited, demand pronote in your favour of date), 
we DES? Bledge for the repayment on y demaid of tho said overdratt, s &c., Rey 


&c uu 3 
The appellants signed the bond Pe ones of Luxmi Company: 
UL e 


_ Held, that the bond created a „personal liability. ' D 1 


Unies the Code of Civil Procedure, there is a discrétion in the Courts'a as to 
the'rate of interest to be awarded. i 


Appeal from a decree of the Chief Court Pupjab, affirming a a 
decree of the District Judge of Ambala, . 


The Marwar Bank instituted the suit'to recover money from the 
appollants as sureties, who pleaded that they were not personally 
liable. Both the Courts in India decreed the claim. Hence, the 
pxésent appeal by the defendants. . m EECH 


Clauson K e. (Waltack with hira) for T Appellants : The 
appellants were the directors of Luxmi Company and signed 
the surety ‘bond as such. ,There was no personal’ liability. -It 
binds the Luimi Company and the Luxmi Company alone. ™'A 
personal decree against the appellants ought not to have been made. 
The rate of interest agreed upon was only 7%4 per cent, e There was 
no binding agreément to pay a higher rate. The Courts were wrong 
in awarding interest at 8 4 percent /. 


Langden K. C. aa Dube appeared for the Respondent. 
The judgment of their Lordships was delivered by 


Viscount Haldane. The Luxmi Company, Limited, which was 
defendant in the suit out of which this appeal arises, but which cis 
no party to the appeal, was a company trading at Ambala and else- 
where as bankers, cotton merchants and general commission agents. 
It obtained certain advances from the-respondents, the Marwar 
Bank. These advances were made-ünder various circumstances, but 
at the material date with which their Lordships are concerned it was 
necessary to obtain some security for the assurance of the bank, and 
accordingly on the 28th December, 1908, the appellants Lala Panna 
Lal and Lala Basheshar Nath, and one Lala Ganga Ram executed a 
ipa bond, dated the 28th December, ` 1998, in favour ofthe 

nager of the-Márwar Bank. Lala Ganga ` Ram and the appellant 
is Panna Lal were directors of the Luxmi Company ; the, other 
appellant, Lala Basheshar Nath, was manager of one of the branches 
of the Luxmi Company, and'was an alternative director, that.is to 
Say, on certain occasions he acted as a director. 
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The surety bond which the two'appellants executed was in these e (F.C. 
terms, .It was addressed to the manager of the Manyar 2 1922. 
Limited, of. Ambala City : 

“ Dear Sir,—In consideration of your ET the Luxmi | Cbm- i 
pany, Limited, to, overdraw sums not exceeding in the aggregate of 
rupees fifty thousand only (on the security of Luxmi Company, Viscount Haldar 
Limuted, demand pronote in your favour of date), we hereby pledge 

for the repayment on demand of the said overdraft, together with . 
interest thereon and of any othersu.n or sums of money which may 
‘be or become dug to you from the Luxmi ` Company; Limited, on 
any account whatsoever during the continuance of this pro:note. And 
"we hereby decjare’and agrée that the overdraft Allowed and intended 
'.'to-be secured: by äs agreement shall be taken to have been allowed 
-by you-entirely upon the faith of and relying upon the declaration 
signed by us af the foot hereof, which declaration solemnly we de- 
clare to_be-true’in every respect. It is hereby further agreed and 
declared that these presents shall remain and’ be a’ continuing secu- 
‘rity to. you for the balance of the said account for the time being to 
the extent aforesaid, notwithstanding that at any .time or times the 
balance of the said account may be in your favour, it, being expressly 
Antendet tbat these presents shall be a security for.the balance of 
the, said, accoun? due by the Luxmi Company, Limited, to you m 
while the said account sball:continue open. Signed at Ambala 
City this 28th day of December, in the year one thousand nine 
ev hundred and eight" , . 
It is contended on behalf, of the appellants that this security 
* ‘bond did not impose upon dum any personal liability, inasmuch 
as they signed as directors, which, it is said, meant as directors 
binding the Luxmi Company and the Luxmi Company alone. . The 
first difficulty i in the way of that contention is.a very formidable one. 
af it were true the bank would get no advantage from this security 
- bond; because it-had already the liability of the Luxmi Company: . 
*for-the-sums which it had advanced to the Luxmi Company. The 
’only materiality of the security bond would be if it gave some new, 
‘security and some fresh liability, and therefore the natural construc- : 
' tion to put upon what is indicated by the use of the imperfect but 
(denne expression “ pledge" is that "the fresh liability of the three 
‘signatories personally was the new. security introduced. Moreover, | 
Athe whole tenor of the document «points to an obligation to pay” 
“money. It is suggested that the word ‘‘ pledge” in ie beginning 
“of the second sentence, where the „expression is used, “we hereby 
pledge for the repayment ‘0 ‘on demand,” ahows that they meant to 
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refer to some specific and tangible sécürities which they pledged 
for the advances ` but if that were so, then, as these were omitted 
and not mentioned, the document was bad because of the omission 
of what was of its essence. ‘The other construction takes the word 
pledge as loosely used, to mean that they pledge their personal cre- 
dit in support of the obligation of the company. It is said that if 
one looks at other documents of the kind one will find that this was 
only, a common form intended for cases where there was a pledge of 
assets,-and that if regard is had to the circumstances in other trans- 
actions one will find that in other transactions these» gentlemen did 
not pledge themselves personally. | . 

Buttheir Lordships think ‘that this ' surety bond which was . 
executed on the specific occasion must be taken to have been 
executed for the purpose of the occasion, and that it cannot be assum- 
ed that it had reference to any other circumstances of a different 
date. On the face of it there is no difficulty in giving it an intelligi- 
ble meaning as constituting a personal pledge. Their Lordships 
do not think that extrinsic evidence is ed in these circums- 
tances to effect its meaning. ' 

"Their Lordships are therefore of opinion, taking this as it stands, 
that the appeal fails. "e < 

< The only other point that arises is as to the rate ‘of interest given 

from the date of the proceedings until judgment. As to that there 
is a discretion in the Judges under the Code of Civil Procedure, 
and.both Courts have said that the interest should be 834 per cent. 
Their Lordships are not prepared to dissent from that view. For 
the reasons they have stated, they will humbly advise His Majesty 
that this appeal should be dismissed with costs, 

Hy. S. Z. Polak :—Solicitor for the appellants. 


Levis and Yglesias: :—Solicitors for the Respondent. 
KV Ee Ne b Appeal dismissed. 
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Estopel —Oshinnible ouner—Fudgment, evidence of what—Thuwmb impressions, 
comparison of, 


“t Where one man » allows another to hold himself.out as the owner of an estate, 
anda third person putchases it for valus from the apparent owner in the belief 
that he is the real owner, the man who so allows the other to hold himelf out shall 
not be permitted ‘to recover upon his secret title, unless be can overthrow that of 
the purchaser by shewing either that he had direct notice, or something which 

. Amounts to consttuctive*notice, of the real title ; or that there existed circum 
startces which ought to have put him upon an enquiry that, if prosecuted, would 
have led toa discovery of iL" Ramcvomar v. Mcqueen (1). The circumstances 
must.be of such specific character that the Court could place its finger on them and 
say that upon such fact some particular enquiry ought to have been made; it is 

, not enough to assert generally that enquiries should be made or that a prudent 
man would make enquiries ; some specific circumstance should be pointed out as 

, the starting Baint of an enquiry which might be expected to lead to some result. 
These principles ais govern cases of mortgages. Khwaja Muhammad v. Mu- 
hammad Ibrahim (2). à E 


- One who culpably stands by and allows another to hold himself'out to the 
world as the ‘owner of property and thereby sell it to a bona fide buyer, cannot 
afterwards assert his title against the latter :« Grigg v. Wells (3), and other cases. 
It may be difficult, on the concrete facts of a particular case, to determine what 
standing by is culpable. It is the duty of à. man who knows that another is re- 
lying on a document bearing a counterfeit of his signature to give notice of the 
forgery without delay : Mackensie v. British Linen Co. (4) und other cases. 

It is not the correctness of the previous decision, but the fact that there has 
been a decision, that is established by the production of the judgment : Kashi v. 
Sagat (et, and Tripura v. Rokkam (6). 

Great caution should be exercised in arriving at a conclusion by 2 comparison 
of thumb impressions and the positive evidence of witnesses who were undoubtedly e 
present and were eye witnesses to the transaction should not be lightly brushed 

.aside : R. v. Fakir (7) and R. v Abdul te. . 

® Appeal from Original ‘Decree No. 104 of 1920, against the’ E of. Babu 

Banamali Sen, Subordinate Judge of 24-Pergannas, dated the ard March, 1920. 


(1) (1872) L. R. I. A Sup. Vol. 40 ; 11, B. L. R. 46 'sa). e 
(2) (1904: I. L. R. 26 All. 490. 6 : 
(3) (1839! 10 A. & E. go ; so R. R. 347. : 

(4) (1881) 6 App. Cas. 82 1109). 

(5) (1915) u3 C. L» J- 583 ; 20 C. W. N. 641. 


(6): (1922) 42 M. L. J. 324. | Gi (1896) » C. W, N. 350 ` 
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Suit forerecovery"of possession on declaration of title. 
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The ‘material facts sufficiently appear from the judgment, 


Dr. Dwarka Nath Mitier, Babus Tarakeswar Pal Chaudhuri 
and Bhupendra Kumar Ghose. fot the Appellant. 

Babus Atul Chandra Gupta, Narendra Nath Sst and Ni rmat 
Chandra Chatterjee. for the Respondents. d 

Ci A. V. 

The judgment of the Court was delivered by ; 

Mookerjee J :—The subject-matter of the litigatton which. has 
culminated in this appeal is landed property situated in the eastern 
suburb of this city. The property belonged originally to one. Mather 
Ostagar whose name appears in the following pedigree : 06 


! Mather Ostagar 
M. Karirnannessa. uU h 


Alefjan 
M. Lutfar Rahman k 
t { 2d 


a id | 
; Mujibar Rahman Asia Sufia 


i ; M. Abdul e 
Kader, e Se ER ES 


On the 14th January, 1857, Ostagar transfered the property to 
his wife Karimarnessa, in lieu of dower, by a document described as 
a hiba-bil-ewaj (gift for an exchange). On the 26th June, 1899, a 
conveyance- of the property is said to have been executed by 
Karimannessa to her grand-daughters Asia and Sufia, Whether this 


.deed was in fact executed by Karimannessa and, ifso, whether it 


was voluntarily executed by her, are matters in controversy in this 
litigation. It is sufficient to mention at.this stage that the docu- 
ment was registered on the 26th July, 1894. On the 22nd March," 
1900, Asia was, on her application, appointed by the District Judge 
as guardian under the Guardians and Wards Act, 1890, to adminis- 
ter the estate-of-her infant sister Sufia during her minority ,which, ıt 
was stated in the certificate, would continue until the x 3th Decem- 
ber 1906. On the 16th May, 1900, Asia applied to the District 
Judge for permission to sell the half share of the infant in the dis- 


S puted property. Qn the 1gth June, 1900, Karimannessa filed a peti: 
tion of objection, stating that neither Sufa nor the petitioner had | 


title to the house and land and that Sufia was not an infant when 

Asia was appointed her guardidn.’ The District Judge everruled the 
5 . * VU S 7 pe 

opposition and granted permission to Asia to sell the property on 
; So 


ei a 
. 
t . . 
H 


- ot 


m 


e 





behalf E her "ward. On the. aa September, 1900, ° Asia informed ` 
the. "District Judge that she had. not been able to secure’ a purchaser. 
and asked, for permission to raise money by mortgage “of the“ psoper- 
iy: This application was granted. Subsequently, a purchaser was 
found and on the 22nd December, 1900, “the District Judge sanc- 
tioned a sale instead of a mortgage. _ These proceedings, show that 
the transfer was effected with a view to. pay mariage expenses of 


, the minor and debts and costs of litigation. A conveyance, which . 


_ appears to have been drawn up on the 21st December, 1900, in anti- 
cipation of the finction of the District Judge, was thereupon exe- 
cuidd by Asia for herself and as guardian of her sister Sufia, and the 
entire interest of the two sisters was transferred: to the purchaser 
Muhammad the brother of Abdul Kader (the husband of Asia) 
‘Manatumbi. The conveyance -was registered on the 3rd January, 
19ot. The ehdorsement of the Registtar shows that the registra- 


“tion took place in the very house which stands on the disputed land, 


where the two ladies resided. The ori ‘evidence makes it abund- 


antiy, clear that the old lady Karimarinesta also lived. in the same : 


house at that time. The property thus purchased by Muhammad 
_ Manatumbi was subject to the payment of Government revenue. He 
"accordingly paid,such revenue to the Collector on the. 13th March, 
1902, though, even after his. purchase tha names of his vendors, 
were registered by the Collector on the 13th September, root, and 
R on the 24th, March, 1902, he paid a a further sum.to the Collector as 


. redemption fee, so that the land might thenceforth be revenue-free, 


in perpetuity. On the 5th, April, 1902, -the . Collector. issued, the 


usual, redemption certificate to Manatumbi.. Meanwhile, Mana-, 
| tumbi ‘had, Qn the 6th November, 1901, taken a kabuliyat - from’ one, 


Gólam Rahman, who occupied. a part of the-premises as tenant The. 
evidence further leaves no room for. doubt, that Manatumbi got his 
° name. registered i in the books ‘of #he-Calentia, Corporation ; the rate 
` bills were thereupon issued in 


1908, when the number of the holding was changed , after the survey 
ot. ‘the city by Mr. Smart. In 1909,,, Manatumbi brought a suit 


against Golam Rahman, who had attorned to him, for recovery, of, 
ATTCATS of rent for the period, between, | October, 1903, and June, 1909. Be 
Golam Rahman, notwithstanding et be had executed’ and regis», 


.téred ‘the ksbuliyat, denied the relationship. of landlord, and tenant, 
add asserted that be held as tengnt under Karimannéssa as his 
landlord.’ “Rgrimannessa was not joined asa Ee to the suit, but 


x 


‘name and were paid by him; His. 
name was, as we have seen 2 Ys registered. in the books of the, 
Collector, ‘and the. notice’ Was s schued on him on the’ 26th March, ; 
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she was examined as 2 witness on behalf of the tenant defendant. 
She denied that she had conveyed the land and house to any one or 
that she had-gone to a registration office to create a document. She 
admitted, however, that Abdul Kader had realised rent from the 
tenants and had asserted for ro or 12 years that he had purchased 
the house. The trial Court declined to accept her version and held- 
that the then plaintiff had established his purchase and attornment 
by the then defendant. The result was that the rent suit was de- 
creed on the 17th Décember, 1909. Manatumbi, thus secured in 
his possession of the property, executed a conveyance, in favour of 
Abdul Kader on the 3oth March, 1910, who, in his turn, mortgaged: 
the property to the present plaintiff on the yth July, 19ro, as security 
for a loan of Rs. 2,600 On the 27th June rory, Karimannessa 
instituted a suit against Abdul Kader for cancellation of the succes- 
sive instruments of transfer, for establishment of her title, and for 
recovery of possession. She repudiated: the conveyance, dated the 
26th June, 1899, in favour of her grand-daughters Asia and Sufia as a 
forgery and without consideration. She also challenged the con- 
veyances executed by Asia and Sufia on the 2and December, 1900, 
in favour of Manatumbi, and on the 3oth March, rgro, by Mana- 
tumbi in favour of Abdul Kaderas collusive documents, The.Su- 
bordinate Judge held, as regards her own conveyafice, that it had 
not been executed and registered by her. He further held with re- 
gard to the conveyances by Asia and Sufia and by Manatumbi that 
they represented fictitious transactions without consideration. In 
this view, the suit was decreed and a declaration was made to the 
effect just indicated. It was found in this litigation that at that 
period Karimannessa lived in the house along with her daughter, 
her grand-daughters and her grandson-in-law. On the rgth January, 
1915, the present plaintiff sued to enforce his security and joined 
as defendants the mortgagor as also _Karimannessa and two puisne 
encumbrancers who derived t tity Wher a mortgage said to have 
been executed by her on the 3rd na “ry, 1914. Karimannessa took 
“up the position that the mortgagor “1 the plaintiff had no title to the 
property. As sbe thus claimed a title paramount, the “Court held, 
on the authority of the decision in Jaggeswar Dutt v. Bhuban Mo- 
kan Mitra (1), that Karimannessa and the mortgagees from her were 
enot necessary parties to the suit Their names were accordingly 
removed from the record, and thè suit was decreed. When execu- 
tion was taken out, however, Karimannessa, attempted to intervene 
on the roth March, 1917, The Court directed that her petition of 


(1) (1906) 1. L. R. 33 Calc. 425; 3 C. L. J. 205. 
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objection i be read out at the time ‘of sate. . The résult was that e 


no bidders'ventured to compete, and the mortgagee deeree-holder. 
became purchaser for the sum of Rs, ago. The purchaser was, how- 

ever, unable to‘obtain actual possession, and. instituted the-présent 
suit on the 28th November,.1918 -to recover the property .on, de- 


claration of title, He joined as defendants Karimannessa, the two ` 
mortgagees from her, as also Abdul Kader. Karimannessa died two , 


days after the institution of the suit, and on the 7th December, 


r918,'her daughter Alef Jan was substituted. in her place by order ` 


of Court.. Thg defendants resisted the claim on the ground’ that 
Kàrimannessa did not execute and register the conveyance of the 
20th June, 1899, in favott of her grand-daüghters Asi1 and Sufia, 
that'the successive conveyances in favour of Manatumbi and Abdui 
Kader were fictitious transactions: without consideration, and -that 
the mortgage, which was the rot of the title of the plaintiff did not 
affect the disputed property. The Subordinate Judge has. found 
that the conveyance, dated the 26th June, 1899, by Kariman- 
nessa to her- grand-daughters Asia and Sufia, the conveyance 
datéd the 21st December, rgoo by Asia and Sufa tó.Manatumbi, 
and the conveyance dated the 30th March, 1910 by Manatumbi to 
Abdul Kader were genuine documents, but they represented paper 
transactions as there was no real sale, no payment of consideration, 
in any instance. The Subordinate Judge has also found that the 
plaintiff took the mortgage in good faith from Abdul Kader: and 
paid the full consideration thereof. But the Subordinate Judge has 
held that as the title remained throughout:in Karimannessa, the 
mortgage held by’ the’ plaintiff was inoperative, and he was not 
entitled to the protection afforded by a Court of equity to a bona 
Jide purchaser for value without notice. On the present- appeal, 
the plaintiff has contended that the successive transactions were 
not fictitious but genuine, and that, in any event the defendants 
were. not competent to. set up their alleged unreality ' to. his 
“detriment. The defendant. has impugned the conclusion of the 
“Subordinate Judge that the conveyance by Karimannessa to her 
grand- daughters, was genuine ; it has been strenuously argued that 
the document was a forgery and that recourse was had. to ‘false 
-personation before the Registrar. - Apart from this, the respondent 
has supported the view taken by the Subordinate Judge.- Thg 
substantial questions which thus emerge, for. consideration are, 
‘first, was the conveyance by Karimannessa a forged document ; 

secondly, Were ‘the successive sales fictitious transactions without 


consideration ; and thirdly, was .the mortgage in favour of the 
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- plaintif unfinpeachabie as held x a bona fide rns for value, 


without rbtice, 

Aë regards the first point, the Subordinate Judge has held that, 
the tonveyarice which is alleged to have been executed on the, 26th, 
June,’ 1899 by Karimannessa i in favour of Asia and Sufia ds a ge 
nuine document. , The ‘attesting witness Abdulla Khan has been 
examined on behalf of the plaintiff. The’ Subordinate Judge has, 
accepted his testimony that the document was in fact executed by. 


- Karimannessa. , The scribe Syeduddin Ahmad, his son Muhammad 


Ahmed who became an attesting witness, and Daulat Khan, a third 
attesting witness, are all dead, while Alef Jan, as might have been 
anticipated, denies that she became an attesting witness. We are 
not able to hold, in these circumstances, that the Subotdinate Judge, 
should not have acted on the evidence of -Abdulla Khan. But it 
has béen urged that great suspicion attaches to the documeut by 
reason of the diversity between what purports to have been the 
thumb impression of Karimannessa taken in the ‘registration book 
on the 26th July 1899, as compared with specimens of her thumb; 
impression taken in Court on the 16th July, 1914, while ber suit 
against Abdul Kader was in progiess. The Subordinate Judge 
has held that the alleged difference i is not of such a. character as to, 
justify an inference against the genuineness of the "document, and 


„in his opinion, the evidence of the finger-print expert was by no 


means conclusive. . "We are not prepared to dissent from the view 
expressed by tlie Subordinate Judge, specially as no comparison is 
possible with the thumb impression on the original document which, 
was lost on the 6th July rgoo Although finger print? sometimes 
afford valuable evidence of identity asin R. v. Castleton (1); as was 


, pointed out in the cases of X. v. Fakir Mahomed (3) and R. v. Abdul 


Hamid (3), great caution must be exercised in arriving at a 
conclusion by a.comparison of thumb impressions, and the positive 
evidence of witnesses who were uhdoubtedly present and were eye-. 
witnesses to the transaction should not be lightly brushed aside. ~ 
There i is, besides," in the present case a real difficulty in the way of 
acceptance of the theory that the document was forged, because no 
plausible hypothesis has even been suggested as to who could: have 
engineered the forgery and for whose benefit. In this connection, 
we cannot -overlook that ‘although the judgment in the suit. by 
"Karimannessa against, Abdul Kadér, is admissible in evidence under 
section 13 of the Indian Hyidence Act, the findings contained there- 


(1) (1909) 3 Cr. App. Rep, 74- ' (4),896) 1 C. w, N. 31. , 
(3) (1905): GC, W. Ni 520 ; L L. R. 3a ‘Cale, 759- ` Sa? 
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in cannot. S treated as part of the evidence in this case.. As was 
explained in ‘Kashi Nath v. Jagat Keshore (r) and Dibui v. 
> Rokkam (2), itis not the correctness of the previous degision, 
but the fact that there has been a decigion,, that is -establislted by 
` the’ production of the judgment. This is clear from, the decisions 
of the Judicial Committee in Ram Ranjan v. Ram Narain (3)3 
Bhito Koer ¥..Kesho Prasad (4) ; Dinomani v. Brojo Mohini (5); 
Ram Parkash v! Anand (6) ; and Natal Land Ce. v. Good (7); 
and of the House of Lords in Malcolmson v. O'Dea (8), and 
Bristow v. Cormican (9) This fundamental distinction was not 
fully appreciated i in the Court below, and references were made to 
the ‘findings i in the judgment in the previous suit as- H they were a 
kihd of inconclusiye res “ad judicata, while the essence of the matter 
is that it is not the ‘correctness but the fact of the decisión which 
isrelévant. On the whole, we see no reason to depart from the 
view adopted by the lower Court ‘that the document Was genuine, 
that i is,” was "execüted and registered by Karimannessa, but that no 
' real sale was intended to be effected. There i is much to be said in 
favour of the théory that Karimannessa, under the advice of Abdul 
Kader and possibly also of Alef Jan, placed the property in the 
names of her two grand- daughters, so as to check his grandson. 
Mujibar Ráhmag who had taken to wild habits and evil ways. 


As regards the second point, the ‘Subordinate Judge has found l 


, that the successive sales were fictitious transactions. The evidence 
and the circumstances undoubtedly support this view. As soon as 


. Abdul Kader had successfully induced Karimannessa to make his ' 


wife and his sister-in-law the ostensible owners of the property, he 
began to extend his plans so that he might ultimately become the 
.owner ‘of the property. The guardianship proceedings were, without 


4 doubt, initiated by him, and the.conveyance by his wife, on behalf l 


: of herself and her sister, to Manatumbi who was no other than his 
brothér, does. not bear the appearance of. a real transaction. Kari: 
s mannessa, as we have seen, intervened and raised an objection 

which was overruled by the. District Judge. If the alleged com. 


veyance by herself had been a forgery, or if the projected transfer X 


to the brothér of her. grand-son-in- law had been. a real transaction, ` 
she would: ‘no doubt have instituted a suit ‘for cancellation of the 
documents. But she was apparently lulled into security and did not 
` G) (1915) 23 C. L. J. 583 5 20 C. W. N. 643. (2) (1923) DA? L. J. 3a4. * 
(3) (294). L, R. al, A. 60; 1. L. B. 22 Calc. 533. 
(4) (1895) L. R. 241. A. 10 j 4. L.R. 19 All. 277. ` 
t5),(1901) L. R. 29 I. A. 243 1, Li R. 29 Calc. 187. ^ 
(6) (1916) L. R. 43 I. A..73 ; la L, Re 43 Calc. 707 ; 24 C. L. Je 116. ; 
(7) hee L. R. 2 P. C. ni D (9 (1862-63) 49 H L, C, 593. 
- (9) (1878) 3 App. Casc-Ó64ic c c E: 
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care to acquaint herself with the activities of Abdul Kader, carried 
op in the fame of his wife or his brother. . In 1909, ‘however, when 
Manatfimbi suet the tenant for rent on the basis of the attornment 


he had secured, she was roused up, and came forward to support the 


plea of the tenant defendant that Manatumbi bad no title. ‘The 
tenant was defeated on the 17th Decémber; 1909, and within four 


months from that date, on the ‘30th March, 1910, Abdul Kader 


took;a conveyance in his own name from his brother Manatumbi. 

The designs of Abdul Kader were now manifest beyohd doubt; and 
Karimannessa at last sued her grand son-in- Jaw on .the..27th. June 
19171, ‘But meanwhile on the 7th July, 1910, Abdul. Kader pad 
managed to obtain a loan from the present plaintiff on the" security 
of the property which stood in his name. We da not see sufficient 
reason to doubt the correctness of the opinion expressed by the- 
Subordinate Judge that the conveyahces by Asia to Manatumbi and 
by Manatumbi to Abdul Kader did not represent real sales ; they 


were only “links, manufactured by Abdul Kader o lengthen and . 


thereby to stiengthen the chain of the title to the Property: which 


. he had-made up his mind to seize. ds 


i As regards the fourth’ point, the appellant has sakane that 


in view of the events which bad taken place, Karimannegsa was not 
competent to set up her secret title to his detriment. Stress.has 
been laid on the circumstances that Karimannessa did in fact exe- 
cute and register the conveyance ın favour of her grand-daughters ; 
_ that this rendered 1t possible for them to execute a conveyance in 
` favour of Manatumbi ; that though the- objection by Karimarinessa 
was overruled’ by the District Judge, ‘she did not take steps’ to 
establish her-title in a suit appropriately framed for the purpose ; 
and that Manatumbi thus invested with the ostensible title executed 
the conveyance to. Abdul Kader from whom the plaintiff took the 
property in good faith as security for the money advanced be bim, 
The plaintiff has further emphasised that the grand-daughters Were 


in actual occupation of the house, that their names were registered ` 
, in the Collectorate on the 13th September, 1901, as purchasers fiom 


Karimannessa ; that, thereafter, on the 24th March, 1902; .Mana-, 
tumbi paid-the redemption fee and on the sth April, 1902 obtained 
the redemption certificate in ‘fis own name ; that Manatumbi was 
registered in ‘the books of the Municipality and was in possession“ by 


* receipt of rent from the tenant who bad attorned to him ; and that, 


subsequently, Abdul Kader as purchaser from Manatumbi was in 

possession of the- property. In view of all these circumstances, the 

plaintiff has argued thatKarimannessa could not be permitted: to 
z . : 
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impeach his'title as mortgagee. In support òf this conténtion, rdi. * Gr, 
ance has been placed upon the judgment of the Judicial" Committee 1923. 
in Ramcoomar Koondoo v. Maqueen (1), where Sir Montagud Smith Baidya Natk 


observed as follows : 


ZS, 
^^* Tt js a-principle of natural equity which must be universally Alef Jan Bibi. 
applicable that where one man allows another to.hold himself out as — — #Mookerjee, F. 
:the owner of an estate, and a third person purchases it for value poa 


from the apparent owner in the. belief that. he is the real owner, the o 


E man who so allows the.other to hold himself out shall not be permit- 


‘ted to récover upon his secret title, unless he can overthrow that of 
the purchaser by shewing either that he had direct notice, or some- 


thing which amounts tà eonstructive notice, of the real title ; 


or that 


there existed cireymstances which ought to have: ‘put..him upon an 
inquiry that, if prosecuted, would have led to a discovery of it.” 
` With reference to the concluding portion of :this.passage, we 
may recall that it was.explained .in the judgment that in cases of 
“this kind the circumstances which should: prompt enquiry might be 
infinitely varied ; but, without laying down any general tule, it might 
be said that-they must be of such specific character that the Court 
could place its finger on them and say.that, upon such facts some 
particular enquiry ought to have been made ; it was not enough to 
assert generally. that.enquiries should be made orthat a prudent 
man would make enquiries : some specific - circumstance should be 
. pointed. out as the starting point of an enquiry which . ‘might be ex- 
.pected.to.lead to some result. The principles thus expounded by 
-the Judicial ‘Committee and applied by them in Luchmun v. Kalli 
‘ Churn (2)are not restricted to cases of conveyances ; they govern 


- equally cases.of mortgages, as pointed out by Sir John Stanley, C. J. 


‘in. Khwaja Muhammad v; Muhammad Ibrahim (3), In the case be - 
-fore us, there was nothing.toexcite the suspicion of the plaintiff when 
“he was asked by Abdul Kader to-make-an advance on -the security 
"of the property. -Abdul Kader held the conveyance by Manatumbi ` 
-who-had taken the conveyance from Asia ten years ‘before. The . 
«transfer by Asia had been sanctioned .by the District Judge. If, ing 
“such circumstances, it'should be considered necessary.to investigate o 
the title of Asia herself, there was the notification in ithe Calcutta 
-Gazette ‘dated the rst August, 1900, to the effect that the “original 
“conveyance by Karimannessa had been lost, on the 6th July, 1900, 
The chain of title was thus complete: The factum of possession also 


Gi (1872) L. RLA Sup Val. 40; 11.B. L. R. 46 (52). 
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Civin.. © was in accord with the title. Abdul Kader was in possession of the 
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1922. | house, His wife, mother-in-law and grand-mother-in-law no doubt 
liyed fn the house, but they would be there as members of the 
family. The records in the Collectorate would show that the name 


9. 
SEH Jan Bib. ^ o Karirannessa had been expunged and replaced by the names of 
Mookerjce, F Asia and Sufia’; later on, these names had been replaced by that of 








Manatumbi who held the redemption certificate. If the intending 
- mortgagee could discover that Karimannessa had fruitlessly object- 
ed to the grant of permission by the District Judge’ to Asia to sell 
or mortgage the interest of her sister, the fact was undeniable that 
she had taken no further steps during a period of ten years. Again 
: if the intending mortgagee could discover that Karimannessa had 
* deposed in favour of the tenant 1n the suit by Manatumbi, the fact 
remained that her opposition was as abortive in 1909 as it had been 
“in rgoo. " Mr. Ghose, an experienced Solicitor of: this Court, who 
` acted on behalf of the plaintiff in this transaction, has stated that he 
: examined the documents of title and did not find anything in them 
: to create suspicion about the title of Abdul Kader. We are unable 
: to hold that theré was any specific circumstance in connection with 
the title or possession which could. be made the starting point of 
an enquiry and might be expected to lead to some result. As 
observed by Sir Basil Scott C. J.-in Manji e Hborbai (1), with 
: reference to the judgment of the Judicial Committee in Barnhart v. 
Greenshields (a), though a‘ purchaser of property is under no legal 
obligation to investigate his vendors title, a purchaser who wilfully 
` departs from the usual course . of business in order to avoid acquir- 
: ing a knowledge of his vendor's title must be deemed to have acted 
without reasonable care within the meaning of section 41 of the 
Transfer of Property Act;such a purchaser cannot be allowed to 
.derive advantage from his wilful ignorance of defects which would 
'have come to his knowledge, if he had transacted his business in 
. the ordinary way. Judged from this point, of view; the plaintiff must 
be deemed to. have acted in good faith and “with reasonable care. 
e The case is analogous to the class of decisions which recognise the 
-principle that one who culpably. stands by and allows another to 
‘hold himself out to the world as the. owner of property and there- 
- by sell it to à bona fede buyer cannot afterwards assert -his.title ` 
gaga the latter ; Gregg v. Wells (3) ; Stroud v, Sinus Qi Walter 
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(3) (1839) 10 A. &. E. 9@; so R, R. $47. i 
(4) 0844) 7 M. EG 417. MP MEC 


H 


2 2 Ld a 
Vor XXWNI] - ‘HIGH COURÍ. - . 


v. Drakeford (1) ; Richards v. Johnston (2) and Low v. McGill (3). 
It may be diffiéult, on the’ concrete facts of a particular gase, to 
determiné what standing by is culpable ; see the judgment of Parke, 
B. in Freeman v. Cooke (4) ; and of Blackburn, J.-in Sms. v. North 
British Australasian Co. (s). Bat it’ is important to bear in mind 
that the Courts have gone so fat as to hold that it is the duty of 
aman who knows that another is relying on a document bearing’ 
a counterfeit Of his signature to giva notice of the forgery without 
delay ; 3 Mckenzie v. British Linen Co. (6) ; Ogilvie’ v. West Austra- 
Han © Mortgage* Corporation (7); Ewing v. ‘Dominion Bank (8). 
Reference has’ been’ made on ‘behalf of the respondent to the deci- 
sions in -Ogiivie | v. Joa Beton (9) and Morley v Laughnan (xo) 
to support the contention that the conveyance was obtained from 
Karimannessa, if not by “fraud, at any rate by imposition ‘as she was 
without competent and independent advice and that a document’ 
go secured could not be made the foundation of a good title even’ 
by a bona fide purchaser for valuable ‘consideration without notice.’ 
It may be observed here in passing that the decision of Stuart 
V; C. in Ogilvie v. " Jeaffreson (g) has been severely criticised by Sir.' 
. Frederick Pollock (118 R. R. Preface p. V) not merely as a case 
containing *' dicta which, fo say the least, must be taken as strictly: 
limited by their context," but also asa case “ where it is certain 


that somg of the: reasons were wrong and not clear that any of them: 
were right". This decision like that of Stuart, V: C. in Vonley: 


v. Cooke (11), is not easy to reconcile with later .cases,’ such a$ 


Hunter v. Walters (12) and Howatson v. Webb (rat Apart from B 


this, there is, in our opinion, no room for application of the argu- 
ment advanced, to the facts of the present case. The essence of’ 
the matter ‘is that the conveyance was not obtained bya fraudulent‘ 


contrivance: from -Karimatinessa ` it was’ her design (o "keen the- 
property in-the names ‘of her grand:daughters so ae to check the, 


(1) (1883) | E..&. B. 749. ; 93 R, R- 377- Saran 

(2).(1959)4 H. &. N. 660 ; i18 R. R. 672. re NEN LS E 
WO (1864) 10 L. T. 495; 140 R- R. 884. $a Qe . ` 

(4) (1848) 2 Exch. 654 ; 76 R. R. 711. ; 

(5) (1863) 2. H. &. C. 175 ; 126 Ri R. 617. 

(6) (1881) 6 App. Cas. 82 (109). 

(7) (1896) App. Cas. 357. IL (8) ëch App. Cas. 806. 

(9) (1860) 2 Giffard 353 (380) ; 128 R. Re 148. . 

(10) (1893) I. Ch. 736- - z Ahi), Ede. xum 

(11) (1857) 1 Giffard 230 ; 114 R. R. 413. irs qe ure ees : 

(12) (1871) L. Rag Ch. App. 84.: e M IE 
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` evil! propensities of ber grandson. The next transfer, that is by the” 


grand-dgughters. to her grand-son-in-law, ,though. objetted to im the ` 
first igstance, was ultimately acquiesced in by her as a stepin 
fortherange of the same scheme. The brother of the grand-son-in- 
law acted probably on behalf and for the benefit of the latter, who 
managed. later to obtain the conveyance in his. own.-name, and 
armed^therewith, to hypothecate the property. In- such circum- 
stances, this -case has no analogy to that before the House of 
Lords in ‘Farquharson Bros. v. King (1) which reversed the 


e decision of the majority of the- Court of Appeal i» Farquharson 


Bros. v. King (a). Lord -Halsbury, L. C. there pointed 
out that estoppel arises where you are precluded from denying the, 
truth of anything which’ you have represented as a fact although 
it is not a fact’; but the doctrine had no application to the facts of 
that litigation. The Lord Chancellor further adhered to the view 
he had expressed in Henderson v. Williams (3): where he had. 
quoted with approval the opinion of Savage, C. J. in Root v.: 
French (4) on the position of a dona fide purchaser who had pur- 
sag property froni a fraudulent vendee and had given value for 
: * he is protected in doing so upon the principle just stated, that 
i one of two innocent persons must suffer ‘from ehe fraud 
of a third, he shall suffer who by his indiscretion has enabled such 
third: person to commit the fraud." This, it will be observed, is a re- 
statement ina qualified ‘form of the broad principle laid down by 
Ashurst, J. in Zickbarrow v. Mason (SL ‘“ Wherever one of two 
innocent persons must suffer by the acts of a third, he who has en- 
abled such person to occasion the loss must sustain it.” The words 
‘by his indiscretion.” added by Savage, C. J., and approved by 
Halsbury, Li C. obviously introduce an important qualification in 
the rule. Judged in the light of these principles, the defendant 
cannot in our opinion be permitted to set up a title to the detriment 
of the plaintiff as mortgagee. [ 
The only matter for further consideration is the form of relief 


* which the plaintiff should obtain Prima fade, he is entitled to 


recover possession of the property on the basis of his purchase at 
the mortgage sale. A difficulty is,'however, credted by reason. of 
what took place at the sale. As already stated, -Karimannessa in- 
e sisted that her objection should be announced at the time of the 

pores bi 

(1) (1902) App..Cas. 325. (2) (1901) 2 K- B. 697. 
(3) (1895) t Q B. 521 aur s 

(4) (1835) 13 Wendell 570 (572). . i 

(5) (1787) 2 T. R. 63 (70); I. R. R, 425. | 
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sale., The result was that no-purchaser came o forward ard the plain- 
tiff bought i in the property | at the nominal ‘Price, of Rs. 250 In these 
circumstances; ‘the justice of the case will Be’met if the parties are 
restoréd to the Position, they occupied before the sale. US. 


: The result i is that this appeal is allowed, the decree: of the Su- 
bordinate Judge-set.aside and the suit decreed with costs in both | 
Courts in the manner following. Let an account be taken of what 
would-be due on the 30th November next on the mortgage decree 
obtained by the'plaintiff on the-xoth January; 1916, in his suit against 
Abdul Kader. ' If the defendants pay this money together with the ` 
_ costa of this'suit into the Court of the Subordinate Judge, on or be: 
fore the 3oth November, next, the plaintiff, will be at liberty to with- 
draw the money ih. full satisfaction of his. claim. If. the money is 
not so. deposited, the mortgaged property will be sold by the Court 
and the dues of the plaintiff including the costs of this litigation, 
will be paid to him out of the sale ES the SE if any will, 
“belong to the defendants. — ^ 


A. T. Me Dee Wa “Appeal allowed, 


Before Sir Asutosh Mooherjee, Knight, Jiken and Mr, Justice 
^ Cuming. i 
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eri page tiiri in legacy—Vested Botte Picket) and Administration Act 
(V of 1881), Seca. 112, 116—Assent of executor to the legacy, effect. of 


` Interest taken by the legatee in the ‘subject-matter tof the legacy, cam validly 
be mortgaged, before the assent of the executor is given to ica the title ofe 
thelegatee, --' : i 


. Where:the will ‘creates a vested interest i in the legatee- in the subject-matter of 
the legacy, he has; fe transmissible: interest, subject to the reservation that the 
legacy, whether i in his hands or fo the bands of Bis transferee, may be imperilled 
to the extent necessary for fhe dus adminigération, ot the estate by the executor. * 


* Appeal from Original Decra No. 305 of 1919, against the decree of Babu 
Apara Prasad Mukherjee, Subordinate Judge of 24-Perganas, dated-the 16th 
September, 1919. bers 
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Civit, $ Though on the assent of the executor, the full title passes to the legatee, 


— $ 


the assent creates no nef title ; it merely perfects the title acquired under the 


1922% 
— will and hence, if the legacy is void the assent avails nothing. Crist v. 

Khagendra, Crist D. ~ Aa 
as D b 2o mus 

Kshetra. As a protectio to the executor; the javy ordains that Gees tapakan, whether 


general or-specific and whether of chattels real or personal, must obtain the exe: 
cutor's asserit to the legacy before his title as legatee can be complete and perfect, 
before such assent, however, the legatee has an inchoate right to the legacy such 
. as is transmissible to his own personal representatives in case of his death belore it 

be paid or delivered ; and in the case of the . outlawry of the legatee it is subject 
“to the forfeiture. * 


Appeal by the Defeadant.. ° 
Suit to enforce mortgage security. SÉ l 
S The- material facts sufficiently appear from the judgment. ! 
Dr. Sarat Chandra Basak and Babu Surya Kumar Aich for the. 
ET S 
Babus e Nath Ray ana Hemendra Nath "Sen. for the 


Respondents. 
C. A. Vi 


\ 
The judgment of the Court was delivered by : 


June, 2. Mookerjee J.—The facts material for the determination of the 
Es questions in controversy in this appeal in a morlgageé suit lie ina 
narrow compass and may be briefly recited. On the rrth April, ' 
1908, four brothers, Makhan Lal, Khagendra Nath, Kumudindu and 
Mohan Lal, members of the family of Mookerjees of Janai in the dis- 
trict of Hughli, executed a mortgage bond in favour of the plaintiff 
to secure a loan of Rs.-15,000, which was to carry interest at o per 
cent per annum with annual rests, and was made repayable on the 
31st March, 1912. ‘The relationship of the members of the family 
of the mortgagors may be gathered from the following pedigree : 


Chandra Kant Mookerjee 
WI Kiranmayi 


i EE 
e Parbati Charan T .Harendra dien 
` í | i d. 1896 
S E 


(e | - | - | -d | 
Surendra ‘Gopal Makhan Khagendra Kumudindu Mohan Lal 
Nath : Chandra Lal Nath Def. 2... Def3 

ai W. Sarat - Def. 1 "TM 





| 
” Amar eg Anath Nath 
Def. 4 . Def. d NE 


(1) (1849) 1 Ind. 570 ; 50 Am. Dec, 481. ` E 
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« On the 15t}-April 1912, the mortgagee commenced this litiga- 
_tion’ against five defendants ;'the first three were the three surviving 
"fortgagors ` the fourth group included the two infant sons “of the 
deceased mortgagor, represented by their mother, as certificated 
' guardian; the fifth defendant was one Bhattacharyya, who had 

been appointed by the mortgagors on the 12th June, 1907 as trustee 
“of their estate. The defendants resisted the claim on a variety of 
grounds ; two of these only have been pressed in this Court and 
need be mentioned here, namely, first, that the mortgage was void 
and unenforceable in respect of. one of tho properties which had 
been received by the mortgagors as legacy. under the will of their 

paternal grand-mother inasmuch as at the date-of the mortgage, 
the executor had not assented to the legacy ; secondly, that the 
alleged consideration had not been paid. by the mortgagee to the 
mortgagors. The trial Court found in favour of the ‘plaintiff and 
the suit was decreed exparte onthe z:nd July 1912. The trustee 
defendant applied to set aside the exparte decree but the applica- 
tion was rejected on the 16th February, 1914., The second. defend- 
ant then applied to have the decree vacated, and: bs effort was 
successful The suit was restored op the t8th July 1gr, and was 
ultimately decreed on the 19th June rors on contest against the 
second defendafe and exparte against the other defendants. On the 
6th July 1918 the first defendant applied , to have the exparte 

decree set eside and the suit was restored on the 31st August 1918. 
On re-trial the suit was again decreed on the 16th September 
“1919. The present appeal is directed against that decree and has 
been attempted.to be supported on the two grounds previously 
mentioned. 

As regards the first point, it 15 not disputed that Kiranmayi Debi, 
the paternal grand-mother of the mortgagors, made a -testamentary 
disposition of her properties on the 8th August, 1894. The will 
was proved in due course 1n this Court, and on the rath April 1896 
probate was granted to the sole surviving executor, Parbati Charan 
Mookerjee In goo, a suit was instituted against the executor, 
by the grandsons of the testatrix, for construction of the will, for 
ascertainment of the rights. of the parties thereunder, for account, 
and administration of the.estate and for incidental reliefs. A prelimi- 


. nary decree was made in this administration suit on the 3rd Septem- d 


ber 1902; but no final decree, we were informed, had been made at 
the date of the commencement of the present litigation, The tes- 
tatrix by hef will directed the executor to divide her estate in the 


manner following,. namely, six annas, in equal halves to the two 
KE e. S uii i p j 
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grandsons by her son Parbati Chis and ten annas in equal shares : 
to her fort grandsons by her son Harendra Krishna. After provid- 
ing : for the payment of annuities to various relations, the testatrix 
proceeded to direct that the grandsons ‘ shall become the absolute 
owners of the surplus of my estate left after payment of the moneys 
in the preceding paragraphs”. The properties thus received by the 
grandsons admittedly included Sarsamuri which was given by way of | 
security to the plaintiff on the- rıth April, 1908. The mortgagors 
now contend that, at the date of the mortgage, their title as legatees 
was still inchoate as .the executor had not assented, thereto. 

Section 112 of the Probate and Administration Act, which .cor- 
responds to section-292 of the Indian Suécession Act, provides that . 
‘the assent of the executor is necessary to complete a legatee's title | 
to his legacy. Section 116 of the Probate and Administration Act, 
which corresponds to section- 296 of the Indian Succession Act, 
lays down that the assent of the executor toa legacy gives effect to 
it from the death of the testator. The reason for this rule is best 
stated in the words of the fifth note by Serjeant Williams to Duppa 
v. Mayo (1) ; Williams on Saunders, Vol. 1 p. 427 : “If a man. devises 
his chattels,.real or personal, or gives any specific legacy, the legatee 
cannot either enter into the land, if it be,a chattel real, qr take the 
legacy without the consent of the executor. For the personal 
estate being liable, in the hands of the executor, to the payment of 
the testator's dabts, he must take care to satisfy the debts before be. 
pays the legacies. The law therefore requires the assent of the exe- e 
cutor to such legacies, otherwise, he may be guilty of a devastavit 
and liable de donis propriis without any faultin him, The legatees 
have no property in the legacies by the devise until the assent, 
though-they have an interest in them.” "The authority mentioned 
in support of these propositions is the case of Eeles v. Lambert (2), 
which was repeatedly argued before the Court of King's Bench. 
The essence of the matter is that, as a protection to the executor, 
the law ordains that every legatee, whether general or -specific, and 


* whether of chattels real or personal, must obtain the executor’s 


assent tothe legacy before his title as legatee can be complete and ` 
perfect ; before such assent, however, the legatee has an inchoate 
right to thelegacy such as is transmissible to his own personal 
representatives in case of his death before it be paid or delivered ; 
and in the case of the outlawry bf the legatee it is subject to the 
forfeiture. This is stated explicitly in the classical work on “ Office 
(1) (1670) 1 Saunders 275. e 
42) (1646) Style 37, 54, 73 ; Aleyn 394 32 Eng. Rep. EN 525, 540, 904. 
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' and Duty of Executors”, which: ‘bears ge name of- Thomas Went: , 


“worth but i is attributed. to Mr. Justice Dodderidgerand v was the lead- 


ing authority, on the subject during the seventeenth. and ‘eightegnth 
centuries „(14th Ed. p 69). It was also treated as good: law by Sir 


Samuel, Toller i in his work on the Law of Executors and “Adminis A 
trators, 5th Ed. (1822), P.,307. The substance, of the matter is put, 


tersely | in Bacon's .Abridgment ( 1832) Vol. IL P. 320 in the follow- 
ing statement : “and as the law makes it a- devastavit in the execu- 


tor to pay legacies before debts,- so it prohibits the legatee fom, 


meddling with the legacy without the assent of the executor ; ; and 
therefore it hath Been holden, that if a legatee takes possession of the 
thing : devised without the  agsent of the executor; then he may have 


an action of trespass against ‘him. ~ But, as it ‘is the will of the | 
testator which gives "the interest to the legatee, so this matter of 


assent seems only a perfecting act for the security of the, “executor, 


' ànd ‘therefore te law does’ not fequire any exact form in yhich it is 


tò bé made." ; In other words, thbugh o on the assent of the executor, 
the full title passes to the legatée, the assent “cieates nd, new title ; 
it Tüeiely perfects the title acquired. under the ‘will, and ‘hence if the 


; legacy i is void, the assent avails ‘nothing ; ; see Crist v. Crist (1) and 


' the notes ‘thereon ; see also Williams on Executors Part Ill Book 


On Office of Executor, 69, 445, and the remark of Gibbs, cj. un 


11, Chap. EV, sgction 111 ; Redfield ‘on “Wilis, "Vo. Up Apr 


The position cannot consequently be maintained that, tali the éxecu- 
tor has signified bus assent, express or ‘ampled, the | ,légatee has no 


“interest whatever i in the subject- -matter of the legacy, and hence. 


tlie view. was süpported by Siù Samuel Toller (Executors D 31:) that 


the assent of an executor shall have 1elauon to the tume ot the tes- 


tator’s- death and such, assent shall by relation ‘confirm an interme: 
diate“ grant, by, the legatee, of his legacy. The same view was adopted 
iri Brock Y. sims (a). Moore v. Barry (3); F see also "Wentworth 


Doe v. Sturges (4). We need not here discuss the question raised 


in Rex v. Commissioners of Income T. ax (5) how far, the doctrine 
of relation back of the executor’s assent. , 1o the testatoris death 


applies' to the Case of à Tesiduary ‘bequest. ‘This at any. rate is plain 


that where, B8 in the case before UR the will “creates a vested inter- 
est in the legatee in- the. subject-matter of fhe legacy (cf. section 106 
of the Succession Act), he has a transthissible interest, “subject to 
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* the reservation that the legacy whether in his hands or in the 


hahds of his transferee may be imperilled to the extent necessary, for 
the dus administration of the estate by the executor A more ex: 
tendéd- interpretation of section 11a of the Probate and ` Administra- 


tion Act, a Beaman J. pointed out in Hassonally v. Popatlal; 45. 
. would be ábsurd, even though it might be defended as strictly. 1 logis 
cal When we are invited to "interpret secüon: 112, we cannot, 


overlook that it is a provision inserted in'a statute enacted for the 


grant of probate of wills and letters of administration to the "estate. 
of'deceased persons, and that the object of these statutory provi; ` 


sidns is to facilitate the performance of their duties by executors and 


administrators. In such circumstances, it would be an unreasonable, 
construction of the statute to. hold that, notwithstanding the express - 


provisions of the will the legatee has no interest in the, subject- 
matter of the legacy. "From this standpoint, no useful analogy can 
be dràwn from the long series of decisions of the Judicial Committee, 
reviewed in Annada Mohan v. Gaur Mohan (a), which affirm the, 
wéll-known proposition that the interest of a Hindu reversioner ex- 
pectant on the death of a limited owner.is not a vested interest but, 


is a mere Ger sucessionis which cannot be sold, mortgaged or other- 


wise assigned. in our opinion, the interest taken by the joortgagors: 
in th&-present case in the estate of their paternal grffidmother could 
form the subject-matter of à valid mortgage. This view accords with 


that: adopted by a Full Bench of the Court of Appeals of New York . 


in Drake v. Page (3). In that case, a will devised the residue’ ‘of 
thé testator’s estate to four persons, share and share alike. A sub- 


sequent cláusé empowered the executors to sell a portion or all of 


thé land for the payment of debts, in case the personalty should 
prove insufficient, and also authorised them to partition the land 
among the four devisees after the payment of all such debts and er: 
pensés. "Parker, J. held that the land vested in the devisees, subject 
to the execütion of the power by the executors, and that ‘conse- 
quently a mortgage éxecuted by one of the devisées before partition, 


e on his undivided one-fourth interest, was valid. The principle ap- 


' plied-was that the assignee woild only acquire the right to succeed 
to that to which his assignors would become entitled on the distri- 
bution, To the same effect is the decision in Davis e. Wilson (4), 


E where, in similar circumstances, Barker, J. held that the interest of ` 


the legatee could be alienated, because. it was unquestionable that 


(1) (1912) I. L. R. 47 Dom, eur: - l . 
(2) (1920) IL Le R 48 Calc. 536 ; 33 'C. L. J. 457 ; 25 Ci W. Ne 496- 
(9) (1891) 127 N. Y. 562. . (4) (1903) y s'Ky. 639. 
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every kind of interest ‘in real estate might be. mortgaged, if it was ` 


sübjéct to sale and assignment. Reference was made to the, deci- 
sión in ‘Overton v. Means (x), where. the doctrine had been recognis- 
ed ‘that’ “Whether an interest "by devise i in lands v was `vested,or con- 
tingent it was vendible, subject to sell for the satisfaction of debts.” 

We'tiold: accordingly ‘that the. appellant ‘cannot successfully. impeach 


the Validity of the mortgage created by himself in favour of the ` 


plaintiff, who is entitled to cut ‘off. .the equity of redemption im the 
presént litigation, We are not concerned with the -question, how 
far thé mortgagee or the ‘purchaser at the sale in execution of the 
mortgage decree, maj be affected. by orders. in. the administration 
suit which was commenced twenty. years ago and „baş not . yet result- 
edviti'a & final judgment. 


"Ns regards the second question, the Subordinate Judge has held 


“that there is conclusive evidence of payment of coniideration. The 
mortgage deed recites the payment of consideration’ by means of a 

, cheque drawn on the Chartered Bank of India, Australia and China. 
The &liequó was drawn in favour of Babu Taraprasanna Chatterjee 
at! “that” ‘time a Vakil of this Court, and now a member of the judicial 
sérvice.. He acted as the. agent of the plaintiff in the transaction. 
He endorsed the cheque in favour of Babu Manmatha Nath Ganguli 
who. ‘acted as‘ the «solicitor -of the mortgagors. The cheque was 

i -cashed;” and the'amount has been traced in the account books of the 


- trustee “defendant, ‘who spent the money’ on account of the other de- : 


fendants, : These books are proved to bear their signatures, notwith- 


standing’ their assertion to the contrary, It is by no means easy to. 
eene) more idle defénce than that put forward by the defend», 


anis." 


E "Thé Xésult i$ that the décree made by the Subordinate Jadge is 


‘affirmed and this appeal dismissed with costs, 


a vii 


ray a Ky. Li. R. VAN : 


A. T. M. n , SC ' -Appeal dismissed, 
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` June, 7. p^ 
. Dee Lense Trier of Property Act (I CG or 1882); section röse’ — Witkoub inier- 


= A rujtión!--Unquallfted and qualified covenants for qiue eg, 
vaj covenant —Claiating, “under, © > a ei Lë 


4 DN " 


fit of dn unqualified enjoyment. i f 


"A qualified covenant for quiet enjoyment protetts the lessee against intercup: ^ 

A: tion, by the lessor, his heirs and assigns, or any other person claiming by or under ` 
' ‘him, them, or any of them ; whereas an unqualified covenant’ protects the lessee 

" agalnst-interruption by the lessor, his heirs and assigns or by gny ‘other person or 

. Dersons whomsoever., The covenant, i in the unqualified form,. covers the case of 

& Lt interruption by the superior landlord or other person claiming title paramount ex- 

etcising a power of re-entry, or otherwise dispossessing the lessee. But even such 

a covenant does not intlüde D ‘case of disturbance by: persons, having: úo . lawful 

title or right of entry.; E for, "against them the lessee has his proper: remedy : and 


"Section ios c) of ‘the Transfer of Property Act, secures for ther lessee the bene- i 


; does not require a covenant, nor can he; on account of being. evicted, ‘by. -much per- . 


/— Sons, be relieved, of, his lability to pay rent... ” m 15 Es 
^" Like the express ‘covenant; the implied. covenant protects tbe: lesied uii all 
: disturbance by the lessor whether lawful‘or not, save under a tight of reentry, but, 
. as against other, persons, it protects. the lessee: only against- lawful disturbance : 
, Wetton Y. Hele (1) and other, cases; : d > 
geg , Where a lessee of a mine was interrupted, not ay any act which the, lessor had 
, authorised, but by a, flow of water which he had not autljorised, the lessor - was not 


i liable under bis covenant for quiet: enjoyment. 


cA lessor. becomes. bound for any act of interruption br himself o or by. any person 
whom he has “expressly or impliedly authorised. to sk "the act. ry 


P _ Appeal, by the Defendant. CUN S l 
(7 `, Suit lor: ‘recovery of minimum royalty and other dues: ^under a 
mining lease granted by the predecessor of thé plaintiffs on the 28th. 
September, 1901. 


2 


1. 


1 4 
4 : s material facts appear from the judgment. 3 
r. Dwarka Nath Mitter, Babus Satindra Nath Mukherjee and ` 
Pos Prosad Messer for the Appellant, 


e 
a Appeal from Original Decre” No. 191 of 1919, against the Ge of ‘Babu ` 
i Phanindra Mohan Chatterjee, ‘Subordinate Judge of Burdwan, dated ' the soth 
f April, 1919, and from findings by Baba Probodh Chandra * Bose, Subordinate ` 
Judge of Asansole, dated the 24th Jlne, 1921. EE 
e ii (1670)'2 Wma. Saund 178(b). > . "ES : IP 

i “4 

` = I KS? - . ^ 


j 


` 


WC Zen) ` "mon emer -. Së, "ag 
E Ee Ram Clavie Mitra: and Atul Ch Ke Dutt for the Res-  . Ke 
re E 2 ok oe Ea vr HE a 1922. 
S is D e V-— ` 4 
C. 4. V. - Now ang Singh 
The. tege of the Court was delivered bs: 7 o 
" rdan, 
' Mookerjee J.:— This is an’ appeal by the first defendant i in P 'suit pas 
forrecovery of minimum royalty and other.dues under a mining `` Fune, 7. 
Y lease granted, by the predecessor - of. the plaintiffs op the 28th Sep- ' 
zm ` tember, 19or.. The suit was instituted, on ‘the 6th, July, 1917, and f : 


` the claim covered the period of six years: between the r4th April, 
“19:1, and the tath April, 1917. The defendant resisted the claim, 

. substantially. on two grounds, namely, first; that he was entitled to 
ETE abatement, inasmuch as, sir bighas out of the thirty-two bighas of 
^" coal land included in the lease had. been acquired, under the Land 
m Acquisition Act ; and, secondly, that as his possession ‘of the ‘mine 
.' "` had been interrupted by Myer & Co., who were. lessees of an ad- 
ue „joining mine under a; grant made by the predecessor of the plaintiffs 
sss, 0n the zand April, 1897, the entire rent: was suspended.: The Sub- 
^» ordinate Judge gave effect to the first. contention and overruled the 
5. , second, with the result that on the goth April, 1919,. the claim was 
'?v - decreed in part. The present appeal, preferred. by the defendant 
. against “this decree, was heard on the 17th January, 1921. In sup- 
1 port of the appeal it was urged that in view of the-provision of sec- 
^U" - on 108(c) of the Transfer of Property Act the. appellant was en- 
mäh titled to a reduction of the rent payable by him, as a considerable 
. portion of the- mine let ont to.him bad been flooded by reason of 
d the act;of Mäer & Co. who held the adjoining mine under the plain- 
` tiffs., The Court held that. before the question of the true construc- 
tion of section 108 could be usefully, discussed, it'was necessary to 
|^ n ascertain facts which had not been investigated by the Court below. 
^ The- Court accordingly directed the lower Court under order 41, 
` rule 25, of the Civil Procedure Code, to „try the following. issues 
-on additional evidence and to return'the evidence .to this Court to- 

- gether with the findings thereon and the reasons therefor : first, was 
', there in fact. an , interruption. of the possession ‘of "(e defendant 
, during the years in suit within the meaning | of clause (c) of section’ 

. ,108,0f the Transfer of Property Act; secondly, . if there'was such ap ==. 
. “interruption, was it attributable -.to-any act’ on the.part of. Myer & 
` Co. as alleged by the defendant ; thirdly, what were he terms of the 
bi, Ent made by the plaintiffs - in favour. of- ‘Myer & Co The Subor- 
EE ;,dinate Judge | has-held. ‘a local enquiry, taken-the additional evideric" 
f required and submitted.his --fisdings,.- We Have now: to "determirc . 
the appegl under order Ar, rule 26, sub-rule (2). 
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' The findings of tbe Subordinate: Judge have been ‘accepted, bys 
both the parties before us and may b? summarised as follows: .. 

first,. that during the period fromthe r4th June, zort, Jo the. 
13th April, 1917, there was interruption of the possession of the. de 
‘fendant in respect of an area of ten bighas fifteen cottahs and twelve. 
chhattaks approximately in the top Seam, while the balance, fifteen; 
bighas four cottahs and eight cbhattaks, remained in fully -workablé' 


condition and had during this period a shaft pit by which the - first. 


defendant extracted coal; - - r 
secondly, that this interruption of possession . was ‘due to ee un, 
lawful act of Myer & Co. in joining their mine to the defendant's: 


mine by galleries encroaching upon the defendant’s coal land ~ tout 


thirdly, that the terms of'the grant in favour of Myer. & Co - Were. 
set out in the lease granted. by the predecessors of the KSE oni’ 
the z4nd April, 1897 to Hari Charan Singh. -- Dota 5j 
The Subordinate Judge has found that if Myer & Co. had “not? 
driven galleries by ericroaching into the coal land of the defendant 
and had nót thus joined their mine to his mine, n^ water from their: 
mine could have entered his mine which was thereby flooded and.: 
~ submerged. The immediate cause was the destruction of the barrier, 
by Myer & Co.; thé ulterior cause was the robbing of pillars in the 
mine of Myer & Co. and also in ‘a natural channel which carried the 
surplus rain water of the locality into a neighbouring river. This 
removal of pillars naturally caused subsidence i in their mine and also 
in'the channel, thereby treating a passage for rush of a large volume ` 
of rain water and food water into the mine of the defendant. There 
can-be-no doubt that the act of Myer & Co. was, as between: them 


and their landlords, entirely unauthorised by the terms of their lease ` 


` and must be regarded as unlawful In these circumstances. we have 
to decide whether such unauthorised act on the, part of the lessees: 
of the plaintiffs, absolves the defendant from liability to pay rentin“: 
accordance with his lease. ‘The solution of this question -depends . 


upon the true construction of section 108. : darti 


Clause (&) of section ro8 provides that, in the absence of a con 


tract or local ‘ tísuage to the contrary, the lessor of immovable.pro- : 


“perty shall: be deeméd to contract with the lessee that, if the latter 


` pays thé rent reserved by the lease and performs the contracts bind- , 


"fag on (he lessee, he may hold the property during the time limited, 
by, ithe'lease withontinterruption. This provision secures for the | 
“lessee the benefit of an: ‘unqualified covenant for ‘quiet enjoyment, . 
“A qualified covenant for: "quiet enjoyment protects-the lessee agüinst ` 
interruption by the-lessor, his heirs amd assigns, òr any ather person 

: l d 


VE) s Hic county : 


claiming by or under him, them,’ or any of them, whereas ah unqua- 
lified‘covénant protects the lessee against interruption by the lessor. 
his heirs:and assigns or be ‘any other pérson or persons 'whom- 
soever: The covenant, in'the unqualified. ‘form, ` covers . the “case of 
interruption by the superior landlord or other person claiming by 
title paramount; éxercising:a power of re-entry, or otherwise dispossess- 
ing ‘the lessee. But even such a covenant ‘does- not include a case of 


disturbance by persons having no lawful title or tight of entry ; | for, h 


against-them:the lessee bas his proper’ remedy and does not require 
& covenant; nor can he, on account of being evicted by such 
persons, be relieved of.his-liability to pay” rent. “Reference may be 
made in this connection te the exposition contained in the classical 
judgment of Sir Jehn Vaughan, Chief Justice of the Court of Com- 
mon-Pleag, in the-case of: Hayes v. Bickerstaff (1), where he shows 
that ‘the:.éxpress ‘covenant, like the implied’ covenant, protects 
the lessee only against lawful -disturbance of strangers, and then 
summarises the" inconveniences if the law should be otherwise.” 


ey) 7A man's covenant: without necessary words to make it- such, 


is'strained, to be ünreasonáble, and therefore improbable to be so 
intended ; for, itis unreasonable a man should covenant against the 
tortious ‘acts of strangers, impossible for him to prevent of probably 
to attempt prevêhting. i 

; The coveriantor, ‘who is innocent, shall be charged, vien the 
Lelie h hath his natural remedy against the wrong-doer ; » and the co- 
veriantor made to defend a man from that from which the law de- 
fends’ every man, that is, from wrong. li 


P A man shall haye double remedy for the same » injury against 


the ) covenantor, and. also against the wrong-doer.: 


4c ‘A wayis opened to damage : a third person: (that is, the co- 
venantor),by undiscovergble practice between. the lessee and a 


stranger, for. there je no. difficulty for the lessee secretly to procure a’ 


stranger-to-make.’a tortious’ entry, ' that he fnay “therefor spits the 


covenantor-with an-action.” - ; ^e 


` This principle was recognised by Mr. -Justice Subramaniya Iyer 


in. : Vithilinga v. Vithilinga (a), when ‘he observed, that by: a covenant 
for quiet enjoyment, the lessee i is to enjoy hislease against the law- 
ful entry, eviction or interruption ofany man, but not against- tortious 


entties, evictions or interruptions, arfd the reason “for the law is solid 


and clear; ‘because against tortious acts, the lessee “has „his proper 
remedy against, , the Wrong-doers, The decision. CR ' Mr. Justice 


& (1669). , Vaughan nB 0 . (2891) LL. Ri A5 Mad, 111 (321). 
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. . 
Ranade in Tayawa v. Gurshidappa (1), takes substantially the same t- 
view, when- ft" lays’ down’ that the words 1 without. interruption,” Se 
in sectidüi 108 (c), give a ‘lessée in India the same rights as be . 
would, have under what is known: in -England as a covenant ` 
for. quiet’ enjoyment .in an unqualified form. ~The case then, 
before the Court, was, as. in Gopamund v. Lalla Gobind (a), de: 
cided by Sir Barnes "Peacock C; J. and. Jackson J, that of. inter-. 
ruption .caused by. the paramount ' owner of the property, ard. 
although it is stated that “.the-lessee is protected against interrup- . 


. tion from any. person .whomsoever,” it is made abundantly clear. 


by the.observations which. follow that the lessee must protect him- ., 
self against interruption..by a person without lawful right or against. 
wrongful disturbance by a stranger: . The, rule is thus now firmly ., 
settled that, like the express. covenant, the implied covenant, pro- . 
tects the lessee against all disturbance by the. lessor whether lawful. 
or not, save under a right of re-entry, but, as, against other persons, . 
it protects the lessee. only: against lawful disturbance: Wotton. 2i 


Hele (3) ; Anon (4) 5. Dudley v. Folliott (5); Nash v. Palmer (6) , ' 


Granger v. Collins (7) 5 Young v. Raincock (8); ; Jeffryes v. Evans: (9) jee. 
Sanderson v. Berwick Q9); Wallis v. Bande (11) ; Mukhtar v. Sure 


» der (12) 3 Udai Y. Katytani (13). It may be pointed, out that, before. 


the Transfer. of Property Act, it ‘had been maintaiared - in a long 
series of decisions that if the lessee were evicted by title paramount, 
to that of the lessor or by a person to whom he had given the land 
on lease, the lesseé was discharged’ from the payment of rent and 
might, claim abatement or suspension : Munee v. Campbell (14) 5 
Munet , v. Campbell (15) ; Gopanund v. Laila 'Góbírid (2).; Kddátnbini 
v. Kasinath (46) ; Kristosundar v. ‘Kumarchunder (27). To the same. 


` effect was the decision in Donselie.v: Girdharée (18), which.held that - 


inthe absenee of express agreement: to the contrary, & landlord is 
bound by an implied obligation to indemnify the - tenant against dis-. 
turbance by bis own act or by the acts. of, those’ who: claim: under. 
him,or by right paramount to him, but .not against the. wrongful acts, | 
e of strangers, The same view is reflected . in. the judgment of Sit, 

.() (1900) I. L. Rz a5 Bom: oe, l 

"(2) (869) 12 W. R. 109. ` Di (167018 Wms. Saund 178(b) ` 

~ (4) (1774) Lofit-460. - — - - "ai cba K. 1584 ; i-K R, 772. 


, Wo) (816) 5 M. & S. 374 ; 17 R. R. 384. o: ` 


(7) (1840) 6 M.'& W. 458 ; 55 R. R. 687. a EES 


e AB) 0249) 7 C. Be 3105 78 Re Ke 652.5 4 Ll TEM S 
19) (155) 19 C. B. NS d 346; 147R. R. 577 E 
Q0) Q584)13Q- B. D. 547. ^ ` A 
ul (1893) a Ch. 75 (83)... "ied (12) (1913) 17 C. W. N. 966; ^. , * 
113) (1922) 35 C. L. J. aga. (14) (1869) 11 W. R, 278. 
- 65) (1869) 12.W. 'R:-149, ~ - e (16) 1870) 13 W. Rs 338. ^ 


en (1873) bs Ae 230. ] (18) (1874) 23 W. R. 121, 
Se, d * D kah ka D d 


- «wl 
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John Wallis, c: Jii Seet v. Rarigaswansi DA " where” he states 
- that’ covenant for quiet enjoyment, ag between lessor ahd- lessee, 
even in its more extended form, is only a covenant against disturb- 
ance-by somebody claiming under a lawful title ABG does not extend 
to disturbance by a trespasser. 
“In view of what must thts be 'ecognised as settled law, the 
appellant has been driven-to contend, as. -a last resort, that Myer 
& Có. who hold under a lease granted ‘by the plaintiffs, may 


rightly bé treated as included within the ‘category’ of- persons claim- : 


ing'under ther; This argument is attractive but'fallacious. Lord 
Esher M. R., when pressed with the identical argument in Harrison 
v. Muncaster (2), on the authority of -Fry-L.J. in Sanderson-v. Ber- 
wick (3), made an* important observation which may be usefully 
recalled Here :"““ The expression in that judgment, claiming under 
hit, must: be restricted i in its meaning to claiming a right under 
him to do tbe" particular act complained - o£" This interpretation 
led to the result that where a lessee of a ‘mine was interrupted, not by 
“any act which the-lessor had: authorised, but by a flow of water which 
| he had not'authorised; the lessor was'not liable under his cove- 
' nant for quiet enjoyment ;,see also Jones v. Consolidated Anthra- 
cite Collieries (4). The’ same construction was ‘placed upon the 
‘expression, claiming under him, by Bray, J. in Williams v. Gabriel 
3 (5); when: he ruled that a person claiming under the Jessor means 
Qa person "claiming under him the right to do the act complained of, 


so' that if a lessor parts with’ the property or any adjoining property to ' 


"a third person; and that person is in a “position to rightfully claim 
under his title from the. lessor, that he i is authorised to do those acts, 


the ‘lessor’ will ‘be responsible.. If this “interpretation were nut’ 


‘adopted; the lessor would be responsible for all interruptions by any 
_ person claiming title through him, whether assignee or‘ undertenant, 
howsoever wilful or negligent the interruption, There must clearly 
be, some limit, and we are of opinion’ that the limit indicatéd by 
Lord'Esher is reasonable. It comes to this, that the léssor becomes 


“bound for any act of interruption by himself or by any person whom 


“he has expressly Or impliedly authorised to do the act. This is 
good: sense and fits in with what the parties might well have con- 
templated,’ because the lessor has really authorised the acts to be 


‘done’; but to hóld that the’ parties contemplated that the «lessor | 


was to be responsible for wrongful of negligent acts “which he had 
not authorised, would. plainly .be beyond’ reason. This peinciple 


At) (1914) Mad. LL W. 858. > (2) (1891) 2.0. B. 680. 
(3) (1884) 33 Q. BAD. 347- : : 
(4) (1916) 1 B. B: 123 Ke . (s) (1906) 1 K. B. 155. 
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D * 
explains: the decision in Sanderson v. Berwick (1), where the Court 
of Appeal*held a lessor responsible, because his tenant of adjoining 


.land Mad, in the proper and contemplated use of certain drains, 


damaged the plaintiff (another tenant of his), but refused to-hold 
the lessor responsible for excessive user of those drains. The test 
formulated by Lord Esher, it will be found, renders intelligible the 
decisions in Zudzwell v, Newmans (2); Evans v. Vaughan (3)3 
Calgert v. Sebright (4) ; Carpenter v. Parkar (5); . Jeffryes Ns 
Evans (6); Rolph v. Creuch (7); and White v. Jameson (8); 
where the interference with the lessee was by a person ‘whose ‘title 
arose by a prior act or procurement of the lessor ; see also Harmer 
v. Jumbil Tin Areas (9). The same principle appears to have 
been recognised in Kali Prasanna v. Mathura Nath (10), where it 
was ruled that a lessee, who may have lost possession of a portion 
of the lands, covered by his lease, was not entitled to suspend the, 
payment of rent, if the dispossession had been effected, . not be the 

landlord, but by other persons who were subsequent lessees under 
him in respect of different lands and had no authority to interfere 
with the possession of the prior lessee. In the case before us, there 
was no express covenant for quiet enjoyment in the lease granted 
to the defendant, and his rights must be determined with reference 
to section to8 alone. On the other hand, there waf* an express en- 
gagement by the defendant to pay the prescribed royalty, even if no 

coal could be raised on account of difficulties in working. In these 

circumstances we hold that.the 1emedy of the defendant, if any, 
lay against Myer & Co. ; their wrongful interference could not be 

treated as an interruption by persons claiming under the lessors, 

such as could be successfully set up in answer to the claim. for rent- 
made by the lessors in the present action. We hold further that 
there was no covenant for quiet enjoyment, either contractual or 
statutory, as against tortious interruption by wrong-doers. 

"The result is that the decree made by the Subordinate : Judge 
onthe 3oth April rgrg is affirmed and this appeal disínissed 
with costs. ‘There will be one heariug fee. only and each party 
will bear his own costs of the further enquiry by the lower Court. 

å. T. M, SE Appeal dismissed. 


(1) (1884) 13 Q. B. D 547. ta) (1795) 6 T. R. 658 ; 3 R, R. 3334 
(3) (1825) 4 B and C, 261 ; 28 R. R. 250. 

(4) (1852) 15 Bear, 156 ; o2 R. Pa 361, 

t5) (185773 <. B. N. S. 206 ; 111 R. R. 622. 

(6) (1865).19 C. B N. S. 2453 147 R. R. 577, 

(7) (1867) Li R. 3 Exch. 41. (8) (1874) L. Re 19 Eq. 305: 
(9) (1921) 1 Ch. 200. e D . . 
(10) (1907) I. L. R. 34 Calc. 191 ` 
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Letters of cdalbeliie AT Probali and Administration Act (Vof 1881), sec- 
‘Hons 12, 14,15, 41—Executor, appointed shebatt— Waste—Successor suing 
ny executor before taking letters: of administration with will annexed—indian 

Succession Act (X of 1865), section 187— Hindu Wills Act (XX of 1870), sec- 

Hon a—Limitation Act (IX of 1908), section 10, Sch. 1 Arts. 134, 143. ` 


~ 
H 


oct 14 and 15 of the Probate and Administration Act, refer to cases where 
Geng of administration have been granted to the estate of an intestate ; where, on 
the other hand, letters of administration have been’ granted, not upon intestacy 
but with’ copy of the will annexed, the first portion of section 12 is applicable and 
the will is established from the. death of the testator and properties absolutely 
vest in the executor from that date: Chaxdrav. Prasatna (1). 


D So'long as the compliance with section 137 of the Indian Succession Act, 
which is made applicable to Hindus by section 2 of the Hindu Wills Act, is prior 
to decree, the fact that it was after the institution of the suit made, no difference, 
aod the. Court is . fully "competent to deal with the suit: Chandra v. Pra: 


sanna, dp 8 D 


The fist portion’ of article, 144, schedule 1 et the Limitation Act, Ee to a 
case where the transfer-by the trustee, is accompanied by delivery of possesion to 
the transferee so as to render possible and necessary the institution of a suit for 
fecovery of possession, for instance, in cases of sale, usufructuary mortgage, lease 
aud exchange. Tt has no application to a case of a simple mortgage. 


* The'second portion of-article 134, schedule I of the Limitation Act; provides 
ónly.fór a case where the defendant's vendor purports to transfer full ownership 
when in fact.he has only a mortgagee right to-transfer ; it does not refer to the 
case of a purchaser from a mortgagee of the interest of the mortgagee as morts 
gagee : ‘Rego v. Abbu Beari (2) and other cases. 


Article 134, schedule I of the Limitation Act, does not apply to forced sales 1 in 
execution of decrees : Ahamed v. Raman (3) and other cases. 


es In article 142 schedule I of the Limitation Act, dispossesston implies the 

coming i in of a person and his driving out another from possession ; discontinuance 
of possession implies" the going out of the person ‘inj Possession and his “being 
followed into posseasion by another. US ` s: 


* Appeai from Original Decree No. E of 1920, against the decree of Babu 
Kshetra Nath Banerjee Sub ordinate’ Judge of f Nàdia, saten the sand December, * 


1919. "ien 
(1) (1910) L. R. 38 L A. 731. L. Ro Cale; 327; ins Cut T. J. EA 
Bus 


(a) (1897) 1. L. R. at Mad. 151. è . e M 
(3) (1900-1) I. L. R. 25 Mad. 9g... i 
e 


February, 24, 27, 28, 
Funt, 2. 
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. Shebaits of specific properties as executors named in the will, are persons in 
whom the egtate vests instrust fora specific purpose within the meaning of section 


10 of the Limitation Act. They could -not by breach of trust contintied for’ D 
period of twelve years, | confer a statutory title on themselves in derogation- E Hex: 


tinction of the trust: ‘Srinivasa v. Venkata (1) and other cases. "d 
Appeal by the Defendant. . ` E 


Suit by shebaits and administrators to the debuttar estate: E ‘of ‘the 
deity against persons in unlawful possession thereof. ` 


m 


The material facts appear from the judgment. 


db V EV 
Babus Brojo Lal Chakrabarti, Santimoy Mojumdar and Prama- 
tha Nath Banerjee for the Appellant’ 


Babus Ram Chandra Mosumdar and EE Pal Chau- 
dëst for the Respondents, 
C. A. V. 
The judgment of the Court was delivered by . 


Mookerjee J: The subject-matter of the litigation which has 
led up to this appeal is property comprised in a religious endow- 
ment created for the benefit of a family idol by the will of one 
Kali Prasanna Pramanik. The will was executed on the gth March, 
1889, and was registered on the 7th June, 1889. Pramanik died on 
the 29th April, 1894, leaving behind him three wigows* Brajamati, 
Gayatri and Dwarika Sundari, and an adoptedson Hiranmay. The 
relationship of the members of the family will be gathered from the 
following pedigree : j 

Kali Prasanna Pramanik 
died A, 


l 
ist wife and wife ard wife 
Brajamati 7 Gayatri Dwarka Sundari 
‘Def. Def, 
Hiranmay ' 
Def. ` 


M. Indumati 
| 





Narendra Dhirendra 

PIE. PIF. 

The will recited that the ancestral deity of the testator, Salgram 
named Iswar Lakshmi Narayan, had been daily worshipped in his 
e house for a long time, and then proceeded to make the aks 
provision for its perpetual seba * 

“ My ancestral and self-acquired immovable properties TON 
(Ka) and (Kha) mentioned in the,schedule below, shdll. after -my 


(3) (tots) L L. R, 34 Mad. 257 ; t4 Œ L, Je 64, E 


d D 
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“death, Se Debutter property of my above EET Deity Sri Sri 
[gwar Lakherii Narayan Salgram. My. heirs or représentatives 
‘shail; Bot have any claim, demand or. right, to or on all those froper- 
ties ; neither shall all those properties be sold - for. the debt of .any 


one (of them), and no one shall. be entitled to give away or sellthe, 


same me and mortgage the same and none shall have any objection. 
"Only from the income of the said properties, the .sheba and other 
ceremonies on the festival occasions of the said idol .shall be per- 
formed for ever, according to the rules introduced by me. If for 
any reason the gaid idol disappears,. not being found out, then any 
one of the shebaits named below.in the will, in whose ‘time the said 
untoward event shall take place, shall, on consecrating another 
Narayan Idol, perform such Sheba, festivities and other acts. And 
for the performance of all those acts, I appoint Srimati ` Brajamati 
Dasi, my eldest wife, and Srimati. Dwarika Sundari Dási, my youn- 
gest wife, and Sriman Hiranmay Pramanik, my Damusyayan adopt- 
ed son, these three persons, as shebaits executrices and executor. 
Of these three persons, first my eldest wife, Srimati Brajamati Dasi, 
and on her death, my ‘youngest wife Srimati Dwarika Sundari: Dasi 
for her life-tifne, and on their demise, Sriman Hiranmay Pramanik 
with sons and grandsons and other heirs in succession, being 
managers in OR manner one after another, shall carry on for ever, 
the sheba'etc. of the said idol, with the income of the said proper- 
ties, .The shebaits shall not be entitled to. take loans on account 
of Thakursheba or for any other reasons ; even if they do. so, the 
< said Debutter properties left by me shall not be liable for such 
debt. Further, among the shebaits, if any of them, not dying in the 
“order they have been named, dies otherwise, in that case, whoever 
among those.shebaits shal! be living shall carry. on the sheba and 
festival ceremonies of the said Thakur. And ‘after the. death of 
Sriman Hiranmay Pramanik, his sons, grandsons and others in 
sucecssion being shebaits of the said Idol’.shall perform sheba and 


all other acts. ` God farbid, if during the lifetime of my.eldest wife or 
youngest wife or in the life-time of any one of my’ wives, Hiranmaye 


dies without leavirig sons or grand-sons or a daughter likely to 
have a.son Or daughter's sons or without taking à son in adoption 
"or without giving permission to.his (Hiranmay’s) wife to adopt a 


ason, in that case. „my eldest wife, and on her demise my youngest wife, 


appointing a shebait’of the said Idol according to her wish, shall be 
fentitled to. make him, with sons, grandsons and other heirsin suc- 
cession, Shebaits of the said Idol ; thereto no . sort of objection - of 
Ant af my. SC and representatives shall be tenable and-admissible, 
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God forbid, if the shebait of the said Thakur be altogether extinct, 
contrary t&'the above-mentioned provisions, in that case, whoevér 
among*my neighbours shall be of good linéage, experienced and: of 
good character and shall be living at that time, shall, after. appro: 
priating' Rs. 50 per annum for his personal allowance etc., carry òn- 
the sheba (service) and festivals of the said Idol, with the whole of 
the remaining amount of the income of the Debutter properties 
mentioned in this will ; and, ifthe shebaits or executor or execu: 
trices mentioned in the will commit any kind of negligence ‘in 
carrying on the sheba etc. of the said Thakur, ang one bringitig’ 
this matter, to the notice of the Courts established by the Save- 
reign shall be entitled to have all those acts to be performed in 
thei entirety”. Kë 
No application for probate of this will was madé till the a7th’ 
June, 1905, when Indmati, the wife of Hiranmaya, ‘applied for’ 
probate.on behalf of her infant sons Narendra and Dhirendra. ` ‘Oa 
the 14th March, 1906, the District Judge held on the evidence that 
the will had been executed as allezéd, but he refused probate, on the 
ground that the original will was not produced beforé the GE 
and the application was not made by the persons named therein 
as executor and executrices.. On appeal to this Court, fhis order 
was confirmed on the 27th February, tgo8, by Sir Ffancis Maélean’ 
C.J, and Doss. J.” Oa the 26th June, 1916, an application’ was 
made for letters of adninistration with copy of the will annexed by 
one Nahus Chandra Kundu and the two sons of Hiranmay, namely 


Narendra and Dhirendra. The application recited that the persoris j 


named as executor and executrices had wasted the estate, contfáry. 
to the provisions of the will, and were consequently not likely io 
apply for probate. The applicants, accordingly, sought to estab- 
lish the will so that the religious trust might be carried out, and 
they prayed that letters of administration with copy of the will 
annexed might be issued to them, limited, under section 41 of the 
Probate and Administration Act, to the Debutter properties. “On 
«he 3oth July; 1917, the District Judge granted letters of adminis- 
tration with the copy of the will annexed to the fist petitioner 
Nahush Chandra Kundu alone, in respect of the Debutter properties. 
On appeal to this’ Court, the order was confirmed on the 14th 
December, 1917 by Fletcher ani Hada, JJ. Meanwhile, on! the 
6th March, 1917, Nahus Chandra. Kundu, Narendra Kumar Prama: 
nik and Dhirendra Kumar Pramanik had instituted the present suit 
as shebaits and administrators to the Debutter estate of the deity 


Lakshmi Narayan Thakut ‘against persons in unlawful possession 
e 
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thereof, It is necessary at this stage to outline the history of the 
title of these defendants. ` . irs 

m On the 24th August, 1901, Hiranmay mortgaged to Bhgbakali 
Ray | one of the properties dedicated by the testator to the deity 
Lakshmi Narayan Thakur. The mortgagor professed to deal with 
the ‘property as the heirat-law, of his deceased father, and no 
reference was made to the testamentary disposition made by 
him, On the, 18th “September, 1901, Hiranmay, along with his 
-adoptive ‘mother and step-mother, executed a mortgage of thé two 
endowed properties in favour of Manohar Pal and satisfied the 
first mortgage * “out, of the money thus raised. Here, again, the 
mortgagors purported to, act as the heirs-at-law of Kaliprasanna, 
and no reference, was ‘made to his testamentary instrument. The 
mortgagee instituted. a suit in 1904,to enforce his security and 
appears to, have obtained the usual mortgage decree on the 31st 
May, 1994. The decree was, executed, , and at ‘the’ sale which 
followed, Charu Chandra Pramanik and Digbijay Pal ‘became 
the purchasers, of the two properties. The sale was confirmed en 
the 46th September, 1905, under „section 316 of the Civil Proce- 
dure, Code of 1882, On the r4th February, 19:4, Charu ` Chandra 
Pramanik i is said tọ have mortgaged the property purchased by him 
to RatneswWar Sgrkar i in the name of his wife Krishnamohini. The 
representatives of Manohar Pal (the mortgagee of 1901), of Chatu. 
Çhandra Pramanik and of Digbijay Pal (the execution , Purchasers 
in 1905) and of Ratneswar Sarkar (the, mortgagee from, ‘the execu- 
tion purchaser Charu Chandra Pramanik) have all been joined as 
defendants, They, have resisted the claim _ substantially on three 
grounds, namely first, that the letters of administration cannot affect. 
their gët, secondly, , that the suit, is -premature, and thirdly, that 
the. ‘claim. is barred by limitation. | The Subordinate Judge. has, 
negatived these contentions and has decreed the suit. The points 
urged, on behalf of the defendants i in the Court below have been 
reiterated j in, this ‘Court i in Support of the appeal .. "m 

.. As regards the first, point, the Subordinate Judge has’ held “that | 
the, “defendants, have not acquired „2 „title. operative. ‘against the” 
Debatter created by, the, will, In our opinion this Position cannot be 
seriously controverted. Section 4 of the Probate and Administration, 
Act provides ‘that the axécutor or administrator, as the case may be, 
of a deceased person | is his legal, representative for all Purposes? 
and all the property of the deceased person vests in ‘him: as such. 
Section 312, provides that probate, of, & will when - -granted e estab- 
lishes, the will from the death of. the testatot and renders „valid. ‘all 
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April, 1894 when the testator died ; and with effect from that very 
date, the disputed properties became absolutely vested, as ; Debutter, 
in the deity Iswar Lakshmi Narayan. As the Subordinate. Judge 
has pointed out, the dedication was of the strictest character. The 
Debutter was perfect and absolute ; in other words, as Sir Arthur 
Wilson observed in Jagadindra Nath v. Hemanta Kumari (1), the 
dedication was of the completest kind known to the law. The pro- 
perties were made expressly inalienable and not liable to seizuré for 
the personal deb‘s of the heirs of the testator. The devolution of 
the shebaitship Was, at the same time, carefully prescribed. The 
eldest wife Braja Sundari, the junior wife Dwarika Sundari, the 
adopted son Hiranmay, and his lineal descendants, were successive- 
ly to.act as shebaitš. In the absence of all of them, the shebait 
was to be a neighbour of good lineage and good character, or a 
competent person appointed by a Court of justice. It is thus ‘mani- 
fest that, upon the death of the testator, the ownership in the dedi- 
cated properties vested in his ancestral deity, and neither his widows 
nor his adopted son, could, individually .or jointly, create a valid 
title by the mortgage executed on the 18th September, rgor. In 
this view, the foundation of the title set up by the defendants com- 
pletely diseppeags. Their position is thus weaker than that of the 
mortgagee in Hiatu Baksh v. Debendra Nath (2) ; he took a secu- 
rity from an heir who afterwards became an administrator and yet 
found himself in peril. Norcan the present suit be deemed ana- 
logous in principle to the well-known class of cases, where it has 
been ruled that the revocation of letters of administration, granted 
on the erroneous assumption that a man has died intestate, does nof 
entitle the executors, who obtain probate of a Will subsequently 
discovered, to impeach the title of a purchaser of a portion of the 
estate from the administrator. A grant of administration so made is 
now regarded, not as void adinttio but as voidable only, and it 
follows asa corollary that when an administrator has been clothed 
in this manner with authority by the Court, his dealings with the 
effects of the deceased should stand good, notwithstanding a subse- 
quent revocation of the grant. But itis worthy of note that even 
upon this question, the contrary opinion, namely that the purchaser 
was not protected, although he might have taken in absolute good 
faith, held the field for two centuries,and a half from Graysbrook v. 
Fox (3) through Abram v. Cunningham (4); to Ellis v. -Ellis (5), 
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which wese overruletl By. the Court of Appeal i in iise v. Shelley: 
(1) ; see also Debendra Nath v. Administrator General (2) ; Crasteri 
v. Thomas: (3) : Creed v. Creed (4) . We may add that.the.observ&- 
tions of North J. in John v John (5) relied on by the appellant,-do 
not. assist his'contention ` for, in cases of real estate coming within. 
the operation of the Land Transfer Act, 1897, in the absence of.and: 
until the.constitution of a personal representative ..of the deceased; 
the legal estate devolves on the heir-at-law, and upon administration: 


being taken out, the grant has the effect of vesting the:land-in the: 


administrator by relation, so as to enable him to bring actions in 
respect of that property for matters affecting the same; subsequent 
to the-death of the intestate: Zn the goods of pryse{6). Nor can 
the appellant successfully invoke the aid -of the familiar doctrine 
that'ifa trustee having the legal estate in- fee simple, conveys trust 
property to a purchaser for- value without notice of the trust, the 
beneficiary has no right in equity against such purchaser, as - the, 
right of. the beneficiary to the land: is lost immediately-on’ such 
conveyance, Maniklal v: Manckershi (7) ; Hera there was plainly wo 
conveyance of trust propetry by a trustee within the meaning of this 
rule, -In this view, it is not material to discuss in detail ‘whether 
Manohar Pal, the mortgagee of the 18th September, rgor, and the 
persons who have successively derived title ` through him; cóuld 
be regarded as purchasers for value without notice. But ws may 
add that we see no reason “whatever to dissent from a coriclusion é 
of the Subordinate Judge that these persons were aware òf the will 
and of the Debutter created thereby. We hold accordingly that the 
appellant: has not acquired a title which can be nee in déro- 
gation. of the Debutter created by the testator. ^ — - -e 3e 50? 

As regards the second point, the appellant has Ge that the 
suit should be dismissed as premature, becáuse the order for letters 
of administration ‘with copy of the will annexed was not made by 


the District Judge till the 3oth July, 1977, and the letters of ‘ad minis- 


‘tration were not actually issued till the 25th February, 1918, long 

after the suit had been instituted on the 6th March, 1917. Reliance 

has been.placed on order 7, rule 4 of the Code of Civil: Procedure, 

1908, which provides that where the plaintiff sues in a' representa- 

tive character, the plaint shall show not only that he has an actual 
Di (1914) Ch. we 7 E 
(2) (1908) L. R. 35 LA. “10951. L. R. 35 Calc. 955; 8 C., L. Kk e 
(3) (1909) 2°Ch. 348. ` 7 e (4) (1913) 1 L R. 48. e 
(5) (1898) 2 Ch. 573 576) "| () (1904) P. Sor'('g05) ^ 775 7 
(7) (1876) 1. L; R. 1 Bom. 269 (280). DE. 
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Sege “interest in the subject-matter, but that he has taken the 
steps, if any, necessary to enable him to institute-a suit cencerning 
it, and reference has been made to the decision in Balahrishnudu v. 
Marayanasatmy (a) There has been some divergence of judicial. 
Opinion. upon this point, as appears from Kuna v. Coelho (2) and 
Creed v. Creed (3). But.the question must be deemed to have been 
settled by the decision of the Judicial Committee in Chandra Kisor 
voPrasanna Kumari (4).. There, at the time the suits were institu- 
ted, no Jetters of administration had been granted, but pending the 
suits. the widow obtained from the District Judge a grant of letters 
of administration’ with: the will annexed. It was contended .that 
the suits could not-be maintained -with reference to section 187 of 
the Indian Succession Att, which requires that before the right of a 
legatee can be- established, „probate of the will shall have been grant- 
ed, - The. ‘Judicial Committee held that so long as the compliance 
with the-section was prior to decree, the fact -that it was after the 
institution of the suits made no difference, -and the Court was “fully 
competent to-deal with the suits. The same view- was adopted by 
the Judicial Committee in Meyappa v. Subramainyar (5). A-simi- 
lar-view had been- adopted before these decisions of the Judicial 
Committee in the cases of Baroda Prosad v. Gajendra Nath (6) ; 
Charu Chuhder y. Sarat Chunder (7) and, Jamsetji v. Hirjibhai (8). 
Reference mag also be.made in this connection to Patten v. 
Patten (9) ; Easton v. Carter (10) ; Webb v. Adkins (11) 5 Newton v. 


7 Metropolitan- Ky. Co. (12) ; Tarn v. Commercial Bank (13); Felt ve 


Lutwidge (14); Horner v. Ho: ner (15) ; Bateman v. Margerison (16). 
We hold accordingly -that there -is no substance .in the contention 
that the present suit must fail, because no order for letters-of: ad- 


ministration with copy of the will annexed was in See at the 
date of its institution. 


2, ES regards the third point, the Subordinate Judge has held that 
the suit is not barred by limitation. Itis not disputed that the 

-question of limitation must be answered. with reference. to one-or 
- (1) (912) EL. R. 37 Mad. 175. A (a) (1908) I. Le R. 31 Mad. 187." 
.. 3) (#913) 1 L R. 48. ` 

S - (4), (1910) L. R. 38 L A. 7; L. L.. Re 38 Cal; 327 | Bede Leg, 

she (5) (1916) 1 A. C. 603; L. R 43 1. A. 113. 
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other of three | provisions, namely, Arts. 134, 142, 144 of the’ sche- . 
dule to the"Indian Limitation Act, Art, 1 34 provides that a suit to 
recover? possession of immovable property conveyed or bequeathed. ' 
in trust or mortgaged. and afterwards transferred by the trustee or . 
mortgagee for a valuable consideration, must be instituted within j 
ia years from the date of the transfer. The second portion of this 
article has p'ainly no application to this case, as it is intended to pror . 
vide only for a case where the defendant's vendor purports to.transfer- 


` full ownership when in fact he has only a mortgagee right to trans-- 


fer; it does not refer to the case of a purchaser from,a mortgagee of 
the interest of the mortgagee as mortgagee : Rego v. Abu Beari (1); 
Chandan Kuarv. Jhuran Singh (2); Kamta Prasad v. Bakar. 
Ali (3) ; Ragi Rai v. Wali Muhammad (4). The.appellant is conse ` 
quently restricted to the first portion of the article, which contem~ 
plates a suit to recover possession of. immovable property conveyed 
or bequeathed in trust and afterwards transferred: by the trustee for 
a valuable consideration, This clearly refers to a case where. the 
transfer by the trustee is accompanied by delivery of possession “to 
the transferee so as to render possible and necessary - the “institution 
of a suit for recovery of possession, for instance, in cases of sale, 
usufructuary mortgage, lease and exchange. The article . cannot 
be interpreted to include within its scope a case Ire the present, 
where a simple mortgage was executed and the mortgagor continued 
in possession as before. We need not consequently discuss whether 
the mortgage of the 18th September, root, could be treated, in the , 
circumstances of this case, as a transfer by a trustee within the 
meaning of Art. 134. It is further plain that the purchase by the 
appellant, who bought at the execution sale on the 9th March, 1905, 
can in no sense be treated as a transfer by the trustee under “Art, 
134 ; for it is well-settled that the article does not apply to forced 
sales in execution of decrees ; dhamed v. Raman (s); Kalidas 
Mullick v. Kankaya Lal (6); Seonath v. Mahi Pal (7); Kanu 
Swami v. Kanu Swari (8). 1t is also worthy of note that if the pur 
chase by the appellant at the execution sale could be Geated aa a 
transfer governed by article 134, the suit would not be barred, as the 


execution sale took place on the gth March, 1905, and the suit was 


(1) (297) I. L. R. 21 Mad.-151. (2) (1881) 1 Alt, WON, 75. 
(3) (1886) 6 All, W. N. r22. *^ — (4) (1881) 1 All. W, N, 169. 
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instituted on the 6th March, 1917 There is thus no escape from the 
conclusion that article 134 cannot be applied to the facts of this 
litigation to-ensure the dismissal ofthe suit as barred by um 


tation; - 


VItis E that Art. 144 is equally inapplicable to the events 
which have happened. That article provides that a suit for posses- 
sion’of immovable property, when the plaintiff, while in possession 
ofthe property, has been dispossessed or has discontinued the pos- 
session, must be instituted within 12 years from the date of the 
dispossession or discontinuance. Dispossession implies the coming 
in of a person and his driving out another from possession. Dis- 
continuance of possession -implies ‘the going out of the person in 
possession and his being followed into possession'by another. The 
plaintiffs in the case before us were never in possession and cannot 
be said. by any stretch of language to have been dispossessed or to 
have discontiuued possession while they were in  possesssion 
ot the disputed property. The original owner was admittedly 
in possession up to the time of his death. The plaintiffs derive 
their title from the will of the testator and seek to recover posses- 
sion om the. allegation that upon establishment of the will the 
"Debutter took’ effect from the date of his death. Article r42 plainly 
cannot be made applicable in such circumstances. 

The inference thus follows that the suit is governed by article 
144, which provides that a suit for possession of immovable pro- 
perty or any interest therein, not otherwise specially provided for 
in the schedule, must be instituted within 12 years from the date 

“when the possession of the defendant became adverse to the plain: 
df: Mahammad Amanullah v. Badan Singh (1). The real ques- 
:tion for. consideration is, when did the possession of the defendant 
' become adverse to the plaintiff respondent within the meaning of 
Art, 144 read with section 3, which provides that the term “ plain- 
tiff? includes also any person from- or through- whom a plaintiff 
"'derives-his-right to sue and the term. “ defendant" includes also any 
1 person from or through whom a defendant derives his liability to, 
;be sued. Noe, the fourth defendant became purchaser of the dis- 
puted property at the sale in execution of the -mortgage decree on 
the gth March, 1905. This appears from the bid sheet in the exe- 
cution case, which was adduced in evidence in the trial Court. 

The sale certificate dated the 19th September, 1905, was not pro” 

duced i in this litigation, but was exhibited in-the probate proceed- 

ing institutéd on the 27th June, «1905s which ultimately came Sup to 
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this Court and was heard by Maclean, CJ. and Doss, J. The sale 
certificate yas then produced by the present appellant as his title 
deed, apd we have been referred to its terms from the Paper Book: 
in the appeal preferred to the High Court on that occasion. The: 
certificate which was granted under section 316 of the Code of Civil 
Procedure, 1882, recites that the sale was held on the gth March, 
1905 and became absolute on the 16th September, rgos. Under 
section 218 of the Code of 1882, which differs in this particular 
from section 65 of the Code of 1908, title vested in the purchaser,- 
as between parties to the suit, from the date of the certificate 


and not before, that is, from the 19th September, 1905. The` pur- 


chaser, we may assume, was put in possession by the execution 
Court, on-a subsequent date, under section'318 of the Code of 
1882. „As this suit -was instituted on the 6th March 1917, the 
possession of the appellant himself could not, on that date, have: 
been adverse to the plaintiff for more than 12 years. The appellant 
is thus driven to contend that the possession of the mortgagors was 
adverse to the Debutter and should be tacked on to his own posses- 
sion, We are of opinion that this contention should not prevail... 
The possession of the disputed property by the mortgagors of 
the 18th September, 1901 could not in law operate adversely to the 
Debutterin the sense that 1 such possession had egtendtd over a, 
period.of twelve years, the Debutter would have been destroyed 
by virtue of section. 28- of the Indian Limitation Act, The 
testator by- his will dedicated two of his properties 10 his family 
deity and at the same time appointed his two wives and his adopted 
son as shebaits, executrices, and executor. It was incumbent: on 
the persons.so nominated to take out probate of the will -and .to 
carry out the religious trust, created by the testator. They: were 
clearly persons in whom the estate became vested in trust for a 
specific purpose within the meaning of section 10 of the Indian 
Limitation Act. They could not by breach of trust continued. for 
&-period. of twelve years confer a statutory title on themselves: in 
derogation or extinction of the trust ;: see the decision of the. Judi- 
cial Committee in Srinivasa v. Venkata (1) 5 Attorney General v. 
Munro (2) ; Newsome v, Flowers (3). Time would be no bar to-an 
action against the shebaits ‘themselves in such circumstances, for 
recovery of the debutter properties from their hands: Shama 
“Charan v. Abhiram (4), reversed upon another point in Adhiram 
(1) (912) I. L. R.-34 Mad. 257 ; 14 C. L. J. 64.. ; E 
(2) (1848) a Det, and Sm. 123 (163). . (3) (1861) 30 Beav. 461. 
(4) (1906) L L. R, 33 Calc. 5113 3 ue SE 306. : PRA 
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v | Shamacharan (1). Reference may “be "nido: to the. decision of 
the Judicial Committee in Peary Mohan. v. Manohar (a), which 
affirmed the decision in Manohar v. Peary Mohan ( 3), and explain- 
ed the nature of the relationship of the shebait to-the idol, and his 
duty to ensure-that the estate be safeguarded and kept in- proper. 
custody. The adverse- possession of a person so situated in rela- 
tion to the debutter estate is fundamentally different in -quality from 
the hostile holding of a stranger olaimant, and. it w..uld. obviously 
be unsound on principle to tack together the-possessions of persons 
who stand in efitirely different categories. From. this standpoint, 
it i$ not necessary to rely upon the principle enunciated in an attrac- 
tive form by Abbot CJ: in Murrey v. East India. Co. (4), namely, 
that there is no cause of action until thera is a party capable of 
suing, So that the statute of limitations. begins, to. run from the 
time of g.anting the letters of administration. "A similar view was in 
essence indicated by Bosanquet J. in Jewun Doss v. Shak Kubeerood- 
deen Tei, It may be difficult to fit this view into the framework of 
the provisions of the Indian Limitation Act except in cases which 
fall-within the scope of section 17; indeed, the decision of the 
Judicial Committee in Meyappa v. Subramaniyan (6), shows that 
in the casé of a cause of action arising in favour. of the estate of a 
deceased person at or after his death, time will at. oncé begin to 
run, if there be an executor, even though probate has not been 
obtained, though if there be no executor, time will run only from 
the actual grant of letters of administration ; see Knox v Gye (7), 
recently explained by the Judicial Committee in Gepala Chetty v. 
Vijayaraghavachariar. (8). A similar view was adopted also in 
Midnapur Zemindari Co. v. Appayasani Loi. which has been 
fecently affirmed by the Judicial .Committee .on other grounds ; 
Malayandi v. Midnapur Zemindart Co. (roi: see also Chan Kit San 
v. Ho Fung Hang (11). There is thus no escape from the conclu- 
sion that the suit is not barred under Art. 144, as the debutter has 


not been extinguished by adverse possession on. the part of the, 


(1) (1909) I. L. Rv-36 Calc. 1003 ; L, R. 36 1. A. 143 ; 10 C. L. J. 284. 
(2) (1921). L. R. 48 l. A. a58 ; I. LR. 48 ‘Calc, 1919; 33 C. L. J. 86. 
(3)- (1919) 30 C. L. J. 177 ; a4 C. W. N. 478. 

(4) 0821) 5 B & Ald. 204 ; 24 R. R. 325. 


(5) (1840) a M. I. A. 390 ; 6 W. R. P.C. 3. | P 


(6) (1916) x App Cas 601; T. R 43 1. A. 113. 

(7) 6871) L. R. 5 H. L S. 656. 

(8) (1932) Unreported. Decided on the oth March: 1922. 

(9) (1918) 1. L. R. 41. Med. 749 (747). i 

(10) (1921 236 C. W. N. 106.7 °> (11) (1902) App. Cas. 157. 
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Civit. - defendant, and this view is in harmony with the principles enunciat- 
pia. ed by the Judicial Committee in Vidya Varuthi v. Balusami (1). 
Chari The result is that the decree of the Subordinate Judge is affirm- 
Nahush. ed and this appeal dismissed with costs. 
— A. T. M. Appeal dismissed, 
Mookerjee, F, i 
aic - (1) (1921) L, R. 48 I. A. 322 ; L L. R. 44 Mad, 831. Pas 
Before Sir Asutosh Hookeri, Knight, Ti fudge, and Mr Justice 
Cuming. 
Civil, GAJENDRA NATH DEY 
1922 ie 2 A v. -* 
werd 
E S 7. MOULVI ASHRAF HOSSAIN,* . 
June, 6. Lease—Mutoalli granting lease in excess of his power—Covenant for renewal 
DRE — Specific performance Transfer of Property Act (IV of 1882), Secs. 166, 


116—Adverse possession. 


A mutwalli should not lease wakf property, if it be agricultural, for a term 
exceeding three years, and, if non-agricultural, fora term exceeding one year, 
unless he is expressly authorised by the deed of wakf to doso, or, where he has 
no such authority, unless he has obtained the leave of the Court to do so.- 

When in pursuance of an agreement to transfer property, the intended trans- 
feree has taken possesslon, though the requisite legal documents had not been , 
executed and registered, the position is the same as if the documents had been 
executed, subject to the all-important proviso that specific performance can be 
obtained between the parties to the agreement in the same Court and at the same 
‘time as the subsequent legal question falls to be determined. 

Though the position of a lessee, who has always been ready and willing to 
accept a renewal on proper terins, is the same in equity, as if a proper lease has 
been granted, it is essential that the covenant for renewal should be geh: as may 
be specifically enforced. 

No Court of equity will grant specific performance when a trustee has entered 
into a contract for a lease which is in excess of his power or has entered into a 
covenant for renewal which is wira vires: Harnett v. Yeilding (1), and other 


r 


cases. 
Where the manager ofa religious endowment granted a permanent lease in 


®excess of his authority, the posssssion of the lessee is not adverss to the endow- 
.9 


* Appeal from original decree No. 86 of 1920, against the decree of Dr, Sarat 
Chandra Banerjee, President, Calcutta Improvement Tribunal, e dated the znd 


February, 1920. e H 
(1) (1805).2 Sch. and Let, 548 (553); ob, R. 98. 


H 
H 7 H 
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ment during the life of the head who di thé lease-: Vidya Varuthi v. Bals- 
sami Di- CNN . 3 : b TE Së 
R Ste in occupation took successively leases, after the éxpiry of fhe pre- 
vious one, from a mutwalli, authorising the lessee, to remain in possession for 
ten years. with a covenant for renewal on the same terms. After the expiry of 
the last leage, the lessee held over. The rents and profits v were for many years 


appropriated to defray the expenses of the mosque : 


Held, that the lessor was not competent to granta lease of this description ; 
that the covenant for renewal could not be specifically enforced. Consequently, 
when upon the expiry of the lease, the lessee held -over, the lease was, under 
section 116 of the Twansfer of Property Act read with section 106, renewed from 
month to month : Trotlohya v. Sarat (2), and other cases, 


Appeal by the Lessee Claimant. 


Apportionment of compensation in respect of. land "acquired for 
the Calcutta: Improvement Trust. 


. The material facts appear from the judgment: 


“Babus Nagendra Nath Ghosh and nen Nath Sen ane 
fos the Appellant. 
“Messrs. Sinha and Ar E. Faslal u and Batu Sachindra 


Prasad. Ghas for the Respondent. oi 
' C AL V. 


i 


. The iceman df the Court was delivered by 
» Mookerj ee J :—This appeal is directed against the decision of 
the President of the Calcutta Improvement Tribunal in a case for 
* apportionment of compensation 1n respect- of land.acquired for the 
Calcutta Improvement Trust under a declaration published on- the 
CH "March, 1918, "The rival claimants are the lessor and the lessee: 
of the disputed property. The President has: decided that the lessor 
is entitled to the entire compensation money awarded for the‘land. 
The lessee has consequently appealed to this Court. 

* The President has found that the land in'question was valid 
wakf: and that the lessor-was the mutwalli © No serious attempt has 
been made in this Court to controvert this conclusion. The evi- 
dence shows that the rents. and profits ` have been for many years 
appropriated to defray the expenses-of a mosque, and the property 
is described throughout as wakf in all the relevant documents. The 


, case must consequently be decided -on ES EE -that the land ac- 


` i 
t e 


-quilted was a valid wakf. ` / 
On the 14th April, 1880, Rakhal Chandra De, the father of the 
present lessee,.who had already been a tenant in occupation on a 
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rent of Rs. 22 monthly, took a lease, of the land from Abdul Ali 
mutwalli nd executed a kabuliat in bis favour. A _premium .of 
Rs. 5d was pait, the rent was fixed at Rs. 23 monthly, and the: tep- 
ancy, i£ was provided, would last for a term of ten years from the 
rath April, 1880, to the rath April, 1890. The kabuliat embodied a 
covénant for the renewal of the lease for a period of ten years after 
the expiration of the term granted by the lease, and stated expressly 
that if the land should be acquired by the Government, the. essor 
alone would get the compensation for the land and the lessee would 
take the compensation for the brick-built structure, The term of 
the lease expired and the lessee held over. .On the, 27th January, 
1891, Abdul Ali mutwalli, the landlord, again granted a lease to 
Rakhal Chandra De, on a rental of Rs. 23 a month and for a term 
of ten years from the x3th January, 1891, to the 1 3th January, 1901. 
The fatta reproduced the provision of the earlier lease for distri- 
bution of compensation money in the event of acquisition, and far- 
ther contained’ a covenant that on the expiry of the term a, fresh 
settlement would be made at a proportionate rent. - The term ex: 
pired and the tenant again held over. On the gth March, 1991,., 
fresh patta was granted by Mutwalli Ashraf ‘Hossain (who. Gs 
meanwhile succeeded to the office) to Rakhal ‘Chandra De on a 
monthly rent of Rs. 23 and for a term of ten yeats. from the 14th 
March, 1901, to the 14th March, 1911. The patta stated that if it 
should be necessary for the Government to acquire the land, ‘the 
lessor would take the compensation “for the land in accordance with 
the rules, while the lessee alone would get the compensation: paid 
for the building. There was further a covenant that the „lessee 
would be entitled, on the ` expiry of the term, to get- fresh pattas, for 
ten years at a time on a rent of Rs. 23 monthly and thus remain in 


` possession with heirs i in succession, The term of this lease. expired 


on the 14th , March, 1911, and, though the tenant continued. in, oc- 
cupation, no fresh lease had been granted up to the time of the ac: 
quisition. The lessor now claims the entire compensation under 
the terms of. the lease ; the lessee, | on the other hand, contends that 
by virtue of the covenant for perpetual renewal, he must. be deemed 
to hold under a permanent lease at a fixed rent, so that the land- 
lord i is not entitled to anything beyond the capitalised value of the 
rent. In reply, the lessor urges that if the legal effect of the- _coyen- 
ant for renewal ‘be to transform*the lease into a perpetual grant -at.a 
fixed rent, the lease does not bind the wakf.estate because created by 
the mutwalli in excess pf his authority. The Bresident has held that 
the, lease is not operative as a permanent lease of the wakf estate and 


X 
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that, at the date of the acquisition, the lessee had no higher status 
than that of a tenant from month to month. He has further held 
that the lessee did not by lapse of time acquire the status of à per- 
pétualtenaitt at a fixed rent to the detriment of the wakf estate. 

` It is wéll-settled that a mutwalli should not lease wakf “property, 
if it be ‘agricultural, for a term exceeding three years, and, if 
non- agricultural, for a term exceeding one- year, unless he is 
expressly- authorised by the deed of wakf to do so, or, where he. has 
no such authority, unless he has obtained the leave of the Court to 
do so. Tyabji (Muhammadan Law, section 502) ‘states that where 
the wakf property consists of a house dedicated to the poor or 
Other charitable object, the mutwalli may validly grant a lease of it 


for a year, and where it consists of lands, he may validly grant a’ 


lease-for three.years, provided that where the mutwalli purports to 
gráht a lease for a longer term than a year or three years respective- 
T, itis not void but voidable. This is in accord with the statement 
in Baillie (Mahommedan Law, Vol. I p. 606) : “When the superin- 
tendent of a wakf has leta mansion appropriated for the poor for 
more than a year, the lease is unlawful, In the absence of any con- 
dition, the approved doctrine is that the lease of estates in land may 
be decreed £o be lawful for three years, unless tt be for the benefit of 
the wakf to annul them ` and that with regard to leases of other 
property, they should be decreed to be unlawful when they exceed 
one year, unless it be Sieg the benefit of the wakf to sustain them, But 
forthe Futwa.” SE to the same effect is the statement 
by Sir Ronald Wilson (Anglo-Muhammadan Law, section 337). 

KO? original authorities collected by Ameer Ali (Muhammadan Law, 
"Vol. 1) show that the limitation with regard to the duration of a 
lease, imposed by the earlier’ jurists in respect of wakf property, has 
been gradually modified, and the rule now stands in a much more 
elastic form than when it was first enunciated. — 

"fn thé Fatawai Kazi Khan which is one of the earlier authorities, 
if is Stated in substance that “ Where the wakf has made no pro- 
vision in the document of wakf (about the grant of leases in respect 
of the wakf property) the mutwalli has a discretion to do what is pro- 
per and to the advantage of the poor (in-other words, the bene- 
ficiaries), subject-to the condition that the should not lease a house 
for a longer térm than one year, for a long lease is apt to give rise 
to the idéa - that the lessee is the owner. And he may not give a 
longer Jesse of land than is necessary for purposes of cultivation. 
Should the wakf have imposed a condition that the land shall not bé 
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leased for more than one year, and people are not willing to take 
such a short lease, and it is to the advantage of the beneficiaties to 
lease, he property for a longer period, the kyyum (the mutwalli) can- 
not act contrary to the condition in the wakf and give a longer lease, 
unless he submits the matter before the Kazi who can,sanction a 
longer lease on the ground that itis to the advantage of the wakf, 
for the Kazi is the ESCH over (the interests of) the poor, the 
absent and deceased persons.” 

** And should, the wakf have provided in the document of wakf 
that the mutwalli shall not grant a lease for more than a year unless 
it is forthe advantage of the poor (the beneficiaries), in which case he 
(the mutwalli) may do so himself (i. e., of his own authority) if he 
considers it expedient, and it does not require being taken to' the 
Court of the Kazi, for the wakif has (already) given him the power. » 

* In case the mutwalli has created a lease for five years, Shaikh 
Abul Kasim of Balkh has declared that it would not be valid over 
a year, unless some need has arisen, for expediting the rent ; but 
says the jurist Abu Bakr Mohamed bin al-Fazl that he does not con- 
sider such a lease should be held to be void, but the Hakim (Judge) 
should take note of it, and if it is to the injury of the wakf he should 


. cancel it.” 


“ Aber) Hassan Ali As-Sugdi has expressed the same view. And 
it is stated from the Jurist Abu Lais that where the wakif had im- 
posed no condition against a lease being granted for more than a 
year, he permitted'it to be given for three years, irrespective of the | 
question whether the property was house or land. It is reported 
from Imam Abu Hafs Bokhari that he permitted the lease of land 
for three years. But there is a difference of opinion regarding (the 
effect of) a lease for more than three years; the majority of the 
jurists of Balkh have held that such a lease is not valid, whilst others 
have declared that it is to be submitted to the Kasi, so that he may 
cancel it and this doctrine the Jurist Abu Lais has adopted.” 

In the Durr-ul-Mukhtar, the rule is/given in a more compendious 
form. “ Any condition imposed by the wakif regarding the leasing 
of wakf property must be followed, and the kyyum (mutwalli) carinot 
act contrary to it, but the Kazi may, for to him appertains the 
supervision over the interests of the poor, the absent and‘ deceased 
people. So, where the wakf has left indeterminate the period 
for which wakf property may be leased, some (jurists) have 
said, the kyyum has a general, discretion- as to the length of 
the term ; ‘whilst others have said, the limit should be one year in 


' a" cases. And the fatwa is with regard toa year for (the lease of) 
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houses and threa years in respect of land, unless expediency is 
opposed to this, and expediency varies according tg time and 


locality.” ENKE 


The author of the Radd-ul-Muhtar in commenting on thé above 
passage makes an important statement on the authority of the 
Fatawai Kari-ul-Hedaya: “When the repairs of the wakf premises 
cannot be effected without letting (some portion of) it, the matter 
must be placed before the Judge who can direct the grant of a lease 
long enough for that purpose. ” 


The view thas indicated was adopted by this Court in Suja? A 
v. Zumeerooddeein (1), where a lease in perpetuity ot a fixed rent, 
granted by a mutwalli in respect of wakf property, was declared void, 
'even'on the supposition that the office of the mutwalli was heredi- 
tary; and the contrary view adopted in Dalrymple v. Khoondekar (2) 
was pronounced to be unsupported by any authority and unsound 

in principle. 

In the case before us, each of the three successive leases for a 
term of ten years was prima facie in excess of the authority of the 
mutwalli and was liable to be annulled as unlawful, unless establish- 
ed to be for the benefit of the wakf, which has not been done in 
-this case. * The contention that the lease granted on the ‘9th March, 
1901 for a term of teh years with a perpetual covenant for renewal 
should be interpreted as a permanent lease at a fixed rent and 

“should be deemed operative against the wakf i$ manifestly unten- 
“able. The lease has not in fact been renewed; but the lessee 


, invokes the aid of Walsh v. Lonsdale (3), and urges that this is 


. immaterial, for, in equity,.he is precisely in the same position as if 
the lease had been renewed. This argument is fallacious. No 
doubt, it is well-settled, as the result of a long series of decisions in 
this Court, that when in pursuance of an agreement to transfer pro- 
perty, the intended transferee has taken possession, though the 
-, requisite legal documents had not been executed and registered, the 
position is the same as if the documents had been executed, 
subject to the all-important proviso that specific performance 
“can be obtained between the parties to the agreement, in the 
same Court and at the same time as the subsequent legal 
question falls to be determined. We need not here emphasise the 
circumstance that specific performance could not be obtained before 
the Calcutta Improvement Tribunal; Cf. Foster v. Reeves’ (4); 


(1) (1866) *5 W. R. 158. i (a) (1858) Beng. S. D A. 586. 
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Angel v. Jay (1). Apart. from this,’ eer may be TA to the 
decision in Syam&isor v. Dines Chandra (2), which reviews the ear: 
lier décisions from Bibi Jawahir Kumari v. Chatterpat Singh- (3) 
onwards. As was pointed out in Hari Pada v. Nirod Krishna (4), 


_ the result of these cases may be reached either by the application of 


the doctrine of part performance, enunciated’ in Maddison v. Alder- 
son È), which was followed by the Judicial Committee in "Mukam- 
mad Musa v. Aghor Kumar (6), ‘or by the application of the rule i in 
Walsh v. Lonsdale (7). The doctrine of part performance is clearly 
of no avail to the appellant. Fof, assuming with Baggallay, L. J., 
Alderson v. Maddison (8), that mere retention of possession is not in 
itself sufficient to constitute part performance, though the contrary 
view has been‘some times favoured, Lanyon v. Martin (9), and as: 
suming further that special circumstances ‘must be established to 
show that it is necessarily referable to an agreement for a lease or 
contract for renewal, Dowel] v Dew (10); such contract for renewal 
must be enforceable in a Court of equity. Nor is the rule in Walsh 
v. Lonsdale (7) of greater efficacy to the appellant, unless the con- 


-tract for renewal is valid and operative. For, though on the assump: 


tion made in Secretary of State v. ‘Forbes (11) ; Lani Mia v. Muham- 
mad Easin (12); Secretary of State v. Digambar (13) and Secretar) of 
State v. Sthaprosad (14), the position of a lessee; who ‘has always been 


,ready and willing to accept a renewal on proper terms, is the same 


in equity, as if a proper lease has been granted, it is essential that 
the convenant for renewal should be such as may be specifically en- 
forced. In the case before us, the lessor was not competent to grant 
a lease of this description. It cannot be disputed that no Court of 
equity will grant specific performance where a trustee has entered 
into a contract fora lease which is in excess of his power or has 
entered into a covenant for renewal which is w/fra vires. In Harnett 
v. Yeilding (15), Lord- Redesdale, L. C said that the party who 
comes into PER for a speotan pertoroance, must show that'in 


E 
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seeking the. performance, he does not call upon the other party to do 
an:act which he is/not lawfully competent to do ; for ifthe does, a 
consequence is produced. that quite passes by the object *of the 
Court in exercising the jurisdiction, which is to do more complete 
justice jifa party is compelled to do an act which he is not law- 
fully authorised to do, he is exposed to a new action for damages, at 
the suit of the person injured by such act. To the same effect, is 
the decision of the House of Lords in Byrne v, Acton (1), where it 
was held that a tenant for life, who had agreed to grant a lease for 
thirty-one years, in excess of his power which was limited to the 
grant of leases, for twenty-one years or three lives, was bound to 
grant such a lease as was warianted by the power. Again, in Bell- 
ringer v. Belgrave. (2), Knight-Bruce V. C. referred. to Mortlock v. 
Buller (3), and Ord. v. Noel (4), and ruled that the Court would not 
interfere for the purpose of performance. of a covenant for renewal 
such as. ‘would enable or assist parties to commit a breach of trust. 
This view has been repeatedly followed in this Comt ; ; see, for ins: 
tance, Baikuntha v. Sibdas (5) ; Sarbesh Chandra v. Kshetrapal (6) ; 
Motee Doss v. Madhusudan (7) ; Narayan v. Abshoy (8) ; Mahomed 
Esmat v. Nandadulal (9) ` Khulna Loan Co. v. Jahir Goldar (10). 
The conclusion follows tbat in this case the covenant for renewal 


could.not be specifically enforced, Consequently, when, upon the 


expiry of the lease granted on the gth March, rgor, the lessee held 
over, the lease was under section 116 of the Transfer of Property 
Act read with section 106, renewed from month to month: Troi- 
lokya v. Sarat (11) ; Manilal v. Nandlal RE ; see also Clayton v. 
Blakey (13). 

As a last resort, the appellant has. -contended that as he always 
professed to hold as a permanent lessee, he acquired such status by 
adverse possession for twelve years from the date of the last lease.. 
This contention is clearly opposed to the decision of the. Judicial 
Committee in Vidya Varuthi v. Balusami (14), which shows that 
where the manager of a religious endowment had granted a per- 
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manent lease in excess of his authority, the possession of the lessee 
was not adverse to the endowment during the life of the. head who 
granted’ the leasé. The case before us has no analogy to the deci- 
sion of thé House of Lórds in Magdalen College v. Attorney Gene- 
zal (1), which was applied in 4. G. v. Davey (2) ; it rather falls 
within the rule recognised by the House of Lords in Magdalen 
Hospital v. Knotts (3), namely, that if any rent has been reserved 
and received, however small, the legal relation of a tenancy from 
- year to year has been created, and the statute of limitations cannot 
have run. We-hold accordingly that the Presidont, has. correctly 
concluded that at the time of the acquisition, the lessee was a tenant 
from month to month and that his claim to appropriate what is in 
substance the-corpus-of the wakf estate, has no legal foundation. 
The result is that the decree Of the lower Court is affirmed and 
this appeal dismissed with costs. We- assess the hearing fee at one 
hundred rupees. The costs will be paid by the receiver out of the ' 
estate in his hands. i f i 
ALMO - Appeal dismissed. 
() (1857) § H. L. C. 6a ; 108 R. be, 0 0 
(2) (1859) 4 DeG. & ]. 136 ; 124 R. R. 194. 
(3) (1875) 4 App. Cas. 334. um P 
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PRIVY COUNCIL. . 


Present i— Lord Buckmaster, Sir John Edge, Mr Ameer Ali 
: and Sir Lawrence Jenkins. 


GOPAL LAL SETT P. C. 
v. F 1921. . 
. we 
PURNA CHANDRA BASAK AND OTHERS. - November, 11, 14, 18 
December, 20. 
[ON APPEAL FROM THE HicH COURT or JUDICATURE AT FORT . Nx 
. WiLLIAM IN BENGAL] 


Hindu Will—Constructicn— Provision for worship of family ido s—No gift to 
idols— Shebaitship-— Destination of property—Res Judicata. 


The will of a Hindu testatrix was addressed to her grandson and directed 
that out of the income of certain specific property, he should perform the worship 
of the family idols and that the balance of the income should be divided between 
the representatives of the three branches of her own family. There was no pro- 
vision for the worship of the idols after the death of the grandson. On the 
death of the grandson, administration proceedings were taken'fand it was decided 
that out of the produce of the houses belonging to the estate of the testatrix, 
the worship of the idols should be performed and that the surplus should be 
paid equally to the three branches of the family. This was adopted in a decree 
of 1888 to which the respondents’ branch was a party ; 


Held, that there was no gift of tbe whole’ property to the idols; that no 
heritable sbebaitship was «stablished ; that the representatives of the three 
beneficiaries under the will are entitled to the residue absolutely and in equal 
‘shares ; that the gift being a private trust the settlement of a scheme under 
section 539 of the Civil Procedure Code (1882) (corresponding to section 92 of 
the present C ode) could not be ordered and that the order in the administra- 


tion suit is binding on all the parties and operates as res judicata: Feareth v. 
Marriott (1) followed. 


Consolidated appeals from a decree of the Calcutta High Court 

in its Ordinary Civil Jurisdiction, the suit having been heard bya 

Special Division Bench of two Judges to avoid the necessity of an 
appeal to the appellate jurisdiction of the Court. 


One, Gobinda Chandra Basak, a Hindu governed by. the Bengal 
school of Hindu law, died in 1816. He had two wives, Kanakmoni . 
and Bhaggobati and had children by both. Bhaggobati alone sur- 
vived her husband, She executed a will which is the subject-matter 
of the present litigation and died in 1841, The will was addressed 
to her grandgon Udoy Chand. The respondents represent the 
branch of the children of Gobinda Chandra By Kanakmoni. 


, (a) 0882) az Ch. D. 182 (191). 
8 


A 
“p 


Décotiber, 20, 
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The provisions of the will and the history relating to the nm 
of the parties is fully set out in the judgment of the Judicial Com- 
mittee. ETIN e A ee aray f 


the shebaitship of the family-idols.- -« 7 3 


The Division Bench of the High? Court which tried the suit held 
, that the respondents were not heirs of: Bhaggobati and had no right 
to the shebaitship ; that no heritable right of shebaitship was 
conferred upón Udoy- Chand: bý. thé will ; that the succession to 
the shebaitship opened ori thé- death of’ Udoy Chand ; that the 
appellant Gopal Lal Sett and .his brother were not entitled to. Sue, 
ceed to the shebaitship - and. the properties. They . directed: that 
certain accounts should be taken ard that a.scheme should be sub: 
mitted for the approyal of the Court by the-persons- declared to, be : 
shebaits for carrying out the religious trusts of the will. eme the 
pe eat appeal by the Defendants. SC SS i 


De G»uyther K. C, Dunne K. C. , Ramsay and S C. Cheudluri , 


for the Appellant. . ' n ela on 


D 


` Sir George Lowndes K. C., Raikes and Ds for Respondent 
“representing” the descendants of Kanakmoni. 


, Upjohn K. C. and Brown “for "Respondents representing the 
descendants ot Bhaggobati, . EHE ` nl 


i 


: Parikh for Khoka, a- minor: r Respondent tbrough his guardian 
ad litem. 


(The arguments, were mainly with reference to the construction . 
of.tlie will.) o Lo WERT A Pe oe cia 


"GAR, 


:. The judgment- of their Lordships was delivered by 
Lord Buckmaster :—Thé “history of the litigation’ of. which. 


.' these appéals fornt pait, extending: over à period ` ‘of sixty- five years,” 


bas been carefully and minutely examined in-the' judgnient of” the' 
learned Judges of the-High Court^of Judicature at Fort Willi&m- in 
Bengal; from which these appeals have-beén -brought. Their Lord-^ 
ships therefore do. not propose-to attempt. a-repétition of the. facts; : 
except so far only as- may be necessary to. ae the reasons s for- the” 
EE they:have formed. ^ ^: 9. . SENE ` SEN 
‘Several questions of interest and'"of importance .haye. indeed 
bee raised and argued*upon thesé ‘appéals, but" the ‘true. construc- 
tion of the will of the testatrix, Bhaggobati.Dasi, lies ah the threshold | 
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of the disok; and on ie view taken by their foil. of the true 
meaning of this document these larger questions do not,arise. 

The testatrix, who died on the 29th May, 1841, . was. - the second 
e Chand’ “Basak, a Hindu Sege by the Bengal school of 
Hindu law. By him she had had three sons and two daughters. 
"The eldest, of these sons was Pran Krishna Basak, who predeceased 
‘his’ mothér and left two children, Monmohini Dasi and Udoy Chand 
Basak. The second son, Joy Krishna, was found to be a person of 
unsound mind i in 1838, but he was not a congenital lunatic. The third 


“gon, Raj Krishna, died in 18ar, leaving no children. “The eldest - 


daughter, Tripura Sundari Dasi, died before her: mother,. leaving a 
son, Radha Kanta, and the. second, ` Golap Dasi, or, as she is some- 
times called, Golapmoni, survived. By the first marriage of Gobind 
“Chand Basak there had been two sons, Radha. Krishna Basak and 
‘Sri Krishna Basak, both of whom survived the widow, from them 
there have been numerous descendants,.who will - be referred to 
l “merely by way of description as the Basak Branch “of the family. 
In truth the real quarrel in the present case hes between the- two 
branches of the same family descending from the two wives. Bhag- 


gobati's will was executed on the day of her death. Some question ` 


has arisen as to the true translation of the will The differences 
do not seem vital, but in any case their Lordships accept the official 

translation Ex A in the suit No. 711, of 1907. It is addressed to 
"Udoy Chand Basak, her grandson, and contains on the face of it the 
‘following’ statement :— 

“ Reliance on the feet of Sri Sri Hariji. f 
; Joy Gopal. MEE | Shiba Thakur’s. 
^ Anandamoyi Thakurani’s _ Gopal Lal is.” 
This fact that it is addressed to Udoy ‘Chand is important to 

bear in mind i in construing the provisions of the will, for the duties 
that it imposes-are clearly placed on him. “It relates: first to certain 
|: property which. is referred to ag the Company’s Paper standing i in the 
naníe of the testatrix; dnd directs that out ofthe income “ ‘yow ” 
(that i is Udoy Chand) * shall perform the sheda (worship, e of 
Sri Sri’ Iswar and the seda‘ of the ‘ancestral Sri Sri Iswar, * you’ 
` shall pérform : the sheba Of the said Iswarjew out of the income 
“of the! ancestral garden called Iswar Gopal Lal Ji's garden, 

purchased i in his name. ‘ You’ shall be the person in charge of 
the sheba of all the deities." There is then introduced a separate 
“and definite gift with regdfd to two houses, namély a house at Chow- 
` ringhee arid a houde at Phthuridghata, ouf of which was directed 
D 


P. C. 


1921, 
Sec 
Gopal 
v., 
Purna. 


Lord Buckmaster. 
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there should be performed the shaba of -Sri Sri Iswarjew “ asit is at 
present,” and that the remainder ‘of the income should be divided: 
between thtee people, namely, Monmohini, Radha Kanta, the. somo 
Tripurz, and Gdlap noni, thus making provision for, each one of the 
surviving branches of her own family execept Joy ` Krishna, who. -WAS 
insane. The testatrix then refers again to the balance of the inter 
est accruing from the Company’ s Paper, and directs how that is to- 
be dealt with in connection with religious services. ‘There: is. no. 
definite gift of the residue. ] "UNS 


The first question that ‘arises is whether “the gift is- D ders 


^to the’ Idols, or whether there was a gift ` to any other, per: - 
* son or persons Charged with the’ maintenance , of, the Idols... The;. 


will is most obscure, but their Lordships think that there is ‘certainly, - 


“no -direct gift of the whole property to the Idols, nor in the circums;;< 


tances ought'one to bé implied. It is consequently recessary to see. « 
in what capacity and by virtue of what right the worship of the Idols. 
is to be carried out. The person on whom the duty was cast was’) 
undoubtedly Udoy Chand, and the conclusion which their. Lord-. - 
ships have reached i is, that if, as they think, there is no gift “tosthe ;- 
Idols, it is only possible to give effect to the provisions of (he will: 


by treating it as conferring the property upon Udoy Chand. "he: 


will is addressed to him ; upon him throughout all „the burdens of ` 
performing different duties are cast, and this necessarily involves the : 
ownership of the property. 

Their Lordships agree with the High Court in thinking that n no 
heritable shebaitship was established by the will. Udoy Chand was |. : 
to be shebait during his lifetime, and so faras the sheba of -Iswar. : 
Thakurani was concerned, he was directed to perform the ceremo- .. 
nies “ according to the existing arrangements of the sheba”.in con- . 
cert with his stepmother, Shiba _ Sundari ; but after his death- no: ^ 
express provision was made for the worship, and the necessary duties - 
will have to be performed by persons properly appointed for that- , 
purpose,  - Su us 

Although this has néver been declared the true interpretation: of, ^ 


“the will, it is the construction that has in effect been acted upon for. 


a considerable period of time, for Udoy Chand died on the 8th Tuly, 
1842, ánd upon his death administration proceedings were instituted , 
by Gofap Dasi asking for the "usual administration relief. ‘It is up- 
pecessary to pursue the whole course of this suit. Shiba Sundari 
was, on the r4th December, 1857, appointed, jointly with the exec - 
tors of Udoy Chand, to take charge of the Idols, and on her death. 
on the 14th August, 1858 memberse of the „branch of. the fami - 
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ktiown as-the Basak Branch were introduced into the suit, and from 
that-fime down to now some of them have be m associated with the 
performance of the duties. *. e 

9 The result of litigation and other expenses, however, has, as the 
Board is informed, completély exhausted the greater part of the 
moneys derived from the Company’ s Paper set apart, for the wor- 


ship'of- the Idols, and the claim has consequently been put. forward. 


forthe balance of the rents from the two houses, on the ground s 


that the whole of the property was dedicated for the worship of the 
gods. -Itis unnecessary for their Lordships to determine whether 
the: effect of the gift i in the will which gave the i income of. this speci- 
ally appropriated” ptopérty to the three named beneficiaries with- 
oüt'any limitation of time would be Sufficient .to create an absolute 
gift; for on the r4th December, 1857, by. an order. made in the ad- 


ministration proceedings, the Court declared that out of the produce. 


of the houses Belonging to the estate of the testatrix, situate at 
Chiowringhee and Pathuriaghata, the worship of Sri Joy Gopal 


should be performed, and that the surplus of the said produce . 
should be paid as follows, namely, to the representatives of Radha' 


Kanta" Set, ‘deceased, one equal third part; and to the representa- 
tives of Srimati Golap Dasi, deceased, one equal third part ; and to 
Srimati Monmohjni during her lifetime and to her representatives 
after her déath the remainining one equal ‘third part or share. 
‘This order, although it contains no express words to that effect, 


amounts to clear and effective declaration by the Court ` 


‘as to thé~ absolute interests taken by each of the three-named 
beneficiaries in the will, for the payment to the representatives 
of the-naméd_ beneficiaries admits: of no other explanation, but 
to this order the Basak Branch of the family were not parties. 
They weré,however, parties to a suit instituted in 1881, upon 
which" an 'ordér was made on the 15th "March, 1888, when it 
was- directed that the sum of Rs. 6849 should be regarded as the 
surplus income derived from the property set apart for Sri Joy 
Gopal,'and* ‘it was ordered that the trustees should divide and pay 
the same between the parties entitled in the proportions mentioned 
in the/decrée òf the 14th December, 1857, that is to the representa- 
tives òf the-threé named beneficiaries in equal shares, There has 
con&équently been an order binding all parties, based upon the 
view that the property in which the shree beneficiaries. mentioned 
were interested was segregated “from the rest of the estate and set 
apart for the upkeep of the named Idol (Sri Joy Gopal Jee), the sur- 
plus belonging to them absolutely "in equal shares. This disposes 


. Die 
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e 


Purna. 


— 


Lord Buckmaster. 


— 
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of the whole matter in dispute upon appeal, "The learned SE of 
the High? Court who carefully eiamined all these proceedings, 
thought that the question as to the absolute interests of the.three 
named beneficiaries had never been. definitely raised and. decided, 
“and that the: directions already mentioned were only made pending 

‘the administration suit. But there is no such limitation in the terms : 
of the ordr,'and such a direction given in an administration suit has 
the effect of an order binding | all parties and determines the cons- 
truction to which, it gives effect, so that after the lapse of time neces- 
sary for appeal it becomes final sag | conclusiva, [See Peareth y. 


^ 


" Marriott (OU) 


The questions raised as to whether Joy Krishna was aegeented 
from inheri.ing by virtue of his lunacy, and the point decided by the 


‘High Court as to the true reading of the Dayabhaga do not arise, 


and their Lordships make no pronouncement upon these points, It 


‘is only necessary to add that ‘both from ‘the terms of the will of 


Bhaggobati herself and from the information, afforded by the docu- 
ments, it would appear that ‘one atleast of the Idols mentioned in 
the will was ances'ral, but even if that were the case their Lordships 
agree with the High Court i in thinking that there. is not sufficient 
'evidence to prove any endowment prior to her death. Their Lord- 
ships See no reason to doubt that the Court exeéuting the duty of - 
‘appointing trustees would pay due regard to the claims of that 
‘branch of the family with whom the worship was’ established and by 
whom the services performed, butthey regard the gift as in effect ae 
private trust to which the provisions of section 92 of the Code of 
‘Civil Procedure would not apply, and consequently the establish- 
"ment of a scheme for its” administration, as provided by the decree 
of the High Court; is inappropriate. 

There remains nothing but the question of costs. ‘The appellants 
“have to a certain extent succeeiled, but they have gained a barren 
‘victory ; ; they have _inoreover taken 14 years to bring this matter 
before the Board, since: the judgment of the High Court. Their 
Lordships will therefore make no order as to their costs. The cross- 
appellants, represented by Sir George Lowndes, have failed. Mr. 
"Parikh's cliént appears in ‘the same interest. The‘only peisons who’ 
‘have succeeded at all are the representatives of the three original 
beneficiaries ; but although the point on which they succeed was 
“tindoubtedly raised and argued in the High Court, for reasons that it 
is not easy to understand, ‘the point was never clearly and definitely 
“raised before this ‘Beard, and no complaint) was made By them 


(ry) 11882) 22 Ch. D. rok 
LI 
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against m judgment of the High. Court, although it was adverse 
upon-the point. There was, however, Sufficient mention of the 
matter in the respondents’ case to permit of its argument, and when 
argued: no answer to it-could be found.. Their Lordships are not 
prepared in the circumstances to allow, them any costs. ` . 

~ !"Pheir Lordships.. willtherefore humbly advise. His Majesty (1) 
that the appeal No. 169 of 1919 should be allowed in part and the 
cross-appeal ‘No. -170 of 1919. dismissed ;- (2) that-the decree of the 


High Court of Judicature at Fort William in Bengal dated the roth i 


day of January, 1908, should be varied by (a) discharging | so much 
thereof as directs a scheme to be submitted for carrying out the 
trusts created by the will of Srimati Bhaggobati Dasi deceased, (3) by 


declaring that according to the true construction of the said will the | 


whole of the property of the testatrix," with the exception of the 
houses at Chowringhee and Pathurisghata, was given ab olutely to 
her grandson Udoy Chazd Basak, charged with the performance of 
the worship of the deities mentioned in the said will except the deity 
Sri Sri lswarjew, and (c) by further declaring that it appearing that 
by.-virtué of two decrees dated the r4th day of December, 1857, and 
the r5th day of Ma cb, 1888, the residue of the income arising from 
“the said houses has been directed to be paid in proportions to the 
three named beneficiaries, Monmohini, Radha, Kanta, and Golap- 
‘moni and-their respective representatives, the question as to the ab- 
solute interests taken by the said beneficiaries under the-said will is 

eres judicata between the parties to, these appeals ; and (3) that there 
should be no order as to the costs of these appeals. 


Ki L. Wilson & Co: Solicitors for Appellant. 
"Hi Hi Bos & Co., -Waikins-& Hunter. and Ji Page Thomas : ; 
Solicitors for NEISES ae an wt n 
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MAHOMED IBRAHIM ROWTHER 
v. 
SHAIKH IBRAHIM ROWTHER AND OTHERS,” 
Ke ae [Ox APPEAL FROM THE MADRAS. HicH Couar] E 


Lubbai Mahomedans— Hinds custom of dnheritance— Bsclusión ef feriales— 


, Madras Civil tours ‘Act (UI of 1873), section 16—Delay' in dicii RM d 


Cosis of appeal," j = 


"A custom at variance with the ordinary rules of succession ia thé community 
to which the ‘parties belong; should be established by clear and" unambiguous. 


evidence : Abdul Hussein-Khan v. Bibi Sona Dero (1) ; Ramalakshmi Ammal v. ^ 


Sivanantha Perumal Sethurayar (2) followed., Abraham e, Abraham (3) and 
Mirabivi v. Vellayanna (4) referred to. 

Jn their essential characteristics, custom and an election to abide by the law of 
the old status, differ fundamentally as sources of law. 

la the absence of a legal and valid custom to the contrary, all questions 
regarding- inheritance, marriage or any religious usage „or institution shail. bé deci- 


ded where-the parties are Mahomedans- by.the Mahomedan Law under section 


16 of the Madras Civil Courts Act. In the present case where the parties are .. 
Lubbai "Mahomedans of the Sunni sect, a custom excluding females from 
inheritance was held not to have been established, as there were £ large humber 
of decisions of Courts negativing that custom among the community. 

Successful appellant deprived of costs of appeal on the ground of delay i in the 
prosecution of the appeal. ` $ 

Appeal from a decree of the High Court at Madras, dated ‘the’ 
12th August, 1915, reversing a decree of the Subordinate Judge of, 
Coimbatore, dated the 7th January, 1914. 


The parties to the appeal are Lubbai Mahomedans of the Bind: 
sect residing in the Coimbatore District. The appellant brought the 
suit to recover his share in the estate of Mahomed Husain Rowther, 
as the heir of his ‘daughter Ponnuthayee, The respondents . contest-- . 
ed the suit on the ground that by. a certain custom in the commu-. 
nity females were excluded from inheritance and that the tin 
as the heir of Ponnuthayee, is not entitled to a share. í 


The-Subordinate, Judge held against the custom- set up abd de- ` 


* creed the suit, On appeal, the High Court reversed the -decree of 


(1) (1917) L. R. 45 L A. 10 ; 27 C. L. J. ago. 2DSXLP 


(a) (1872) 14 M. L. A. 5703 L, R. L,A. Sup, Vol. t. 
(3) (1863) 9 M. I. A. 195 ; 1 w. R.P, C. 1, = 
£4) (1885) I. L. R, 8 Mad. 464. 


and Sir Lawrence Jenkins. s arl eu. 


, 
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the Subordinate Judge and dismissed the appellant's SS Hence 
the present appeal by the Plaintiff. 


The facts and the terms of the pleadings in the case are fully set 
‘out in the judgment of the Judicial Committee. i 

Dube for the Appellant :, The High Court is clearly wrong in 
finding that the custom was established in this case. The evidence 
mainly consisting of decisions of Courts from 1877, up to date, proves 
that there was no custom excluding females from inheritance in the 
„community, to which the parties belong. Mirabivi v. Vellayanna (1) 
approved i in Abdul Hussein v. Sona Dero (4). Under section 16 of 
the Madras Civil Courts Act ITI of 1873, all questions Iegarding i in- 
heritance, marriage or any religious usage or institution shall be de- 
cided by the Mahomedan law or by custom having the force of law, 
The custom alleged is not established. 


- The EE were not represented. ' Ya 
f CA, V. 


„The judgment of their Lordships was delivered by 


“Sir Lawrence Jenkins :—This is an appeal from a decree 
dated the r2th August, rgís, of the High Court at Madras reversing 
a decree of the Subordinate Judge of Coimbatore, dated the 7th Jair 
wary, 1914. 

The litigants are Lubbai Mahomedans of the Sunni sect, and the 
contest is as to the devolution of the estate of Mahomed Hussain 
Rowther. He died in 1904 leaving a widow and three sons and algo 
two daughters named Ponnuthayee and Sulaiha Bi. 

_Ponnuthayee died in September, 1905, leaving a husband and a 
daughter. They are the plaintiffs in this suit. The defendants are 
the three sons of Mahomed Hussain Rowther, his widow and the 
two ‘children of Sulaiha B who's was s dead at the institution of this 
sult. oc 

The plaintiffs claim shares in Mahomed Hussain's estate as heirs 
of Porinuthayee, and they are supported by the children of Sulaiha 


Bi, who make a similar claim as heirs of their mother, The contest- 


ing defendants are the three sons and their mother. 

The decision of the rival claims depends üpon whether the devo- 
lution of Mahomed Hussain’s estate is governed by Mabomedan 
law as the plaintiffs contend or by a rule of descent excluding 
females as the contesting defendants maintain. 


(1) (1885) 1. L. R. 8 Mad. 464, ° 
(3) (1917) L. S 45 1. A. 10 ; 22 C. Le J. 240. 


P. C. 
1922. 
Mahomed Ibrahim 


7. 
Shaikh Ibrahim. 


January, 17. 


— 


P. C, 
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Though it is common ground that Mahomed Hussain.and the li. 
tigants are Mahomedans, the contesting defendants -seek to escape 
from the course of devolution this would ordinarily involve by, set, 
ting up what they describe as an immemorial custom and-,ancient 
usage. i TERE o 

In paragraphs H 5 16, and. 17 “of their written statement,--they 
plead as follows :— wees ES 

*r15. It has been the immemorial custom and ancient usage in. 
the Mahomedan families in the district of Coimbatore in general-and, 
in the families of these defendants and the relations in particular 
that they have followed the Hindu Jaw as regards the, law of pro; 
perty and succession and partition. Only the male members are en- 
titled to succeed to the properties of their ancestors and females are, 
excluded ffom‘inheritance when there are males. . Besides it is;also, 
the custom in the Mahomedan families:to give some amount includ- 
ing jewels at the-time of or immediately after marriage to the femaler, 
members inlieu of their shares; and consistently with that usage. 
defendant's father gave jewels, cash and other movables worth. about, 
Rs. 4,600 to the mother of the second plaintiff immediately after the. 
marriage and the plaintiffs conduct in not adverting to. this, in, the.: 
plaint is fraudulent. dE s 

“ 16. According to that immemorial custom and usage the plain- : 
tiffs have no right to claim a share-in the sbare of Ponnuthayee 
Ammal while Ponnuthayee Ammal herself had no.share. XE x 

"rg, It has been the custom also in the family of the.. plain-* 
tiffs.” ba ame ied fos 

On the settlement of issues the following (amongst others) were. 
ordered to be tried :— : s 

“ (1) Are parties to suit governed by Hindu law and whether: 
Ponnutbayee, mother of the second plaintiff, was not entitled to.her 
share in the estate of her deceased father Mahomed Hussain Row-~ 
ther ? EA SAS. Lad 

** (8) Whether the custom set out in paragraph re of the: written : 
statement is true and valid? and if so, was the claim of ong: i 
satisfied in accordance therewith ?" : OMe 

At the hearing an additional issue was framed at the ES of" 


- the contesting defendants which raised the question as to whether 


the suit was barred by an earlier decision. It calls for no discussion 
now as their Lordships see no "reason to dissent from the concurrent, - 
determination of the lower Courts that this issue must be answered: . 
in the negative. >` , * ev dWe (i3 

And thus the only question that remains for decision is as.to this 


js 


H 
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alleged 'custom?or usage. The plea which professes to formulate it 
Kas*been-forcibly criticised by the learned Subordinate Judge in the. 
` course of-his-careful and discriminating judgment He points "out 
tliatints wider assertion itis untenable, and even in its narrower 
form it is not established. He might even have gone further and 
pronounced’ the pleading bad. S 
In the result he held that the devolution was governed by 
Mahomedan law and declared the plaintiffs entitled to the shares. 
claimed. < : : ) 
27: The defendants appealed, and to meet the criticism of the Subor- 
dinate Judge they narrowed the definition of the custom.. The gth 
ground is that “ the Court below ought to have found the custom 
alleged at any rate as regards the Lubbai community residing in the- 
villagés mentiónéd in the written statement.” 

'"Omappeal the High Court reversed the decision of the Subor- 
dinate Judge -and: dismissed the suit. The learned Chief Justice, 
instead of treáting the custom or usage as a matter for proof by the 
contesting defendants, held in effect that the Lubbai Mahomedans 
in'thát part of India at the date of their conversion from Hinduism 
to the Mahomedan faith elected to retain the Hindu rule excluding 
women, and that the real question in this suit was whether the plain- 
tiffs had proved an abandonment of the Hindu rule of exclusion. 

|" Viewing the eviderice in this light the Chief Justice held the 
evidence oral dnd documentary sufficient to show that the defend- 
nts’ family had adhered; with perhaps most of the Libbais of the 
neighbourhood, to the Hindu rule excluding the succession of 
females. |. : E 

Mr. Justice Srinivasa Ayyangar was more guarded in his opinion. 
Citing a passage from the judgment in Fanindra Ded Raikat v. 
Rajeswar Das (1), as a guide to the standard of proof required, he 
regarded itas probable that “ many of the Lubbais being recent 
converts from Hinduism retained the mode of devolution of papery 
according ‘to Hindu usages even after their.conversion." 

; He accordingly considered that the evidence to which he made 
special reference taken along with the evidence of the general pre- 
valence.of the practice was sufficient to prove the family custom 
set up. . 

: But it-is a misapprehension of the passage cited to treat it asa 


guide to the standard of proof in this case, There the question at - 


issue^was whether in the family then under discussion there was a 
legal power to adopt. Had its members been Hindus they would 


(a) (1884) L. R, ra L A, 72 (81); 1, LR. 11 Calc, 463. 
ge - 
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have been governed by Hindu law arid there would - have bëen 
this power! But though’ théy affected to ‘be Hindu, ‘that ^in? fact 
was not their status : the utmost that could be said’ was that though. 
the family had introduced many Hindu customs, they in fact^were 
governed by family customs, “Of such a family it was manifestly 
appropriate to remark that “ the question is not whethertlie general 


law i$ modified by a family custom forbidding adoption, bùt whether 


with respect to inheritance the family is governed by Hindü.law, 
or by customs which do not allow an adopted son to inherit.:” -Büt 
such a coníment can have no GEES to conditions as they ex'st 
in this case. Pam on ` 

‘No doubt in Abraham v. Abraham (1), itis ice that'a convert 


` upon his conversion may renounce ‘the ‘old -law ' by. which been 


bound as he has renounced his old religion, -or if he’ thinks-fit he 
may abide’ by: the old law notwithstanding he has --renounced 
his old religion. It is not, however, suggested in the present case 
that the Lubbais as a community have thought fit to abide by. the 
entirety of their old-law: the utmost that is'said is. that they, or 


-some-of them in a particular locality, have followed the Hindu! Law, 


not-in all respécts, but in relation’ to property succession and parti- 
tion. In‘their éssential charactéristics, custom and an election to 


'abideby the-law of thé old status differ fundamentally as sources 


of law, still, makirig- every- assumption in its favour, in the. circum- 
stances of this case and on’ thé record as it stands thete'is no mode 
of provirig this alleged election except by. way of inference from” 
actings and éonduct that would establish a: custom, so that:along 
whatever line this case may be approached the custom .must - be 
established and the burden of proof: of this is on. the’ defendants; 

: "Their Lordships have-dealt-with.this aspect of the case‘at some 
length as it-has evidently influenced the judgment of he High 
Court But there is another aspect of it by which (in their Lord: 


. ships’ opinion) their decision must be guided. 


It is enacted by the Madras Civil Courts Act,, III, of jns $ 16 
that all.questions regarding inheritance, -marriage, or any religious 
usage or institution shall be decided where the parties are Maho- 


.medans by.the Mahomedan law. or by custom having the force of 


law. - 

The litigants are Mahomedans to whom this Act FA ak so, 5 that 
prima facie all questions as-to succession among them must be decid- 
ed according to Mahomedan law. In India, however, custom plays 
a large part in modifying the ordinary TS and it is now established 


CR eI 


(2) (1863; 9 M. LA 195. ETE ^ ` 
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>sthat there: may- be a custom.at variance even with the rules of 
15;Mahumedan Jaw, governing the succession in a particular commu- 
zenity. of. Mahomedans. ` But. the. custom, must be proved. The 
a;«essentials of a Custom or usage have been. repeatedly . defined, but it 


Zill guffice;to refer to the recent decision of Addul Hussein -Khan v. ` 


Bibi Sona, Dero (1) where the essentials of a legal custom or usage 
and the requisites of proof are fully.discussed. The following 
x passage from the judgment in Ramalakshmi Ammal v. Sivan- 
3s afitha Perumal Sethurayar (2) was cited as a correct and authori- 
-y tative pronouncement of the law on these points. 
* Tt is of the essence of special usages modifying the ordinary law 
¿~of successsion that they should be ancient and invariable ; and it is 
— further essential that they should be established to be so by clear 
and unambiguous evidence. It is only by means.of such evidence 
‘that the Courts can be assured of their existence and that they pos- 
-sess the.conditions of antiquity and SCC on which alone their 
e ss title to recognition depends.” SS 
va Though the custom: or usage as pleaded’ 4 is open to objection, 
stil their Lordships will not reject the defendants’ contention, on 
-..that ground, but will deal with the case as though the custom or 
«usage had. been- pleaded ina form that was free from fault. 
sie. There is no suggestion: on the record that the rule. of ,exclusion 
“On which the contesting defendants rely has been established by 
:cjudicial decision in the sense that this can be predicated of the 
* =zules of property and succession applicable to Khojas or Cutchi 
*^Memons in the Bombay Presidency. Therefore it is necessary to 
.dexamine-the evidence to see: whether it supports the rule of. succes- 
sion asserted by.the contesting defendants. 2 
| "This'evidence is documentary and oral, and..as the eg is 
Ee and more trustworthy, their Lordships will first deal 
— with that. : 


D 


The documents on which the defendants rely as proving: sihe 
` ` usagé, begin ïn order-of time with a‘ decree -of the Madras High 
~“ Court in O. S No. 5 of 3877, Exhibit Th ‘in which Mr. justice 
z “Innes decided iw its favour.’ 

' There was, however, an appeal from-his decree which ended in a 
CORE & circumstance which es his decision of much of 
"its evidentiary’ value. S ih, : ° 

uw Mon ih de an EE Bench of the. Court in Mira- 


Une ` 


i 


"77 ay (917) L.-R. 2. agil. A 10 5 27 isi eon. ; 
(2) (1872) 14 M. I. A. 570. 
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bivi v. Vellayanna (1), decided that the eustom of exclusion-in the 
case then béfore them had not been proved, and this decision has. 
been recently approved by the Judicial Committee in Abdul 
Hussein v. Sono Dera (supra) (2). AK 
The next document in order of time is the TE in O. s. '22 
of 1904, dated the 26th February 1906, Exhibit ITI, where the: Cus- 
tom was affirmed ; but the decision in fact was based on that im O^ 
S. 5 o£ 1877, and has little or no independent value. i 5c 
Then reliance is placed on the judgment in O. S. 158 of 1906, 


. dated the 26th of September, roro, Exhibit IX. Bat it is open'to 


the comment that the decision was influenced by that given in O. S. 
22 of 1904, as also was the judgment on appeal Exhibit XVI. Thus. 
on an examination of these documents it may fairly be said that the^ 
several judgments are substantially based. on that pronounced in O. 
S. 5 of 1877, which is open to the comment that has been made on’ 
its value. : Ee 

The documentary evidencé on which the plaintiffs rely starts with 
the judgment in Mirabivi v. Vellayanna (1) (supra). "There the - 
High Court held even in second appeal that there was no evidenée: 
to justify the finding of the lower Courts in favour of the custom, ' 
and this decision, as already stated, has recéived the approval of 
this Board, in Abdul Hussein Khan v. Bibi Sona Dero (2) (supra). 

Then there follows a series of documénts, some negativing the 
customs, others applying Mahomedan law where the custom ‘was 
not pleaded, and others proceeding on the assumption that it was" 
Mahomedan law that applied. In all these instances the parties” 
before the Court were Lubbai Mahomedans. The first is a judg- 
ment of the rsth July, 1890, in O. S. 85 of 1890, Exhibit L, follow-* 
ed by a judgment ori appeal in that suit, Exhibit M, in both of 
which the right ofa female to succeed under Mahomedan law is © 
recognised. 

‘On the 3rd October, 1892, judgment was A d in O. S. 
373 of 1891, Exhibit C, where the rights of females were treated as ' 
governed by Mahomedan law. 

On the 23rd January, 1893, a petition for a succession certi- 
ficate, Ex. F, was presented, and female members of the family were : 
made counter petitioners as though the rights of the parties were - 
governed by Mahomedan law. : 

On the and August, :1897, the High Court passed a decree, 
Exhibit G, confirming the decree of the lower appellate Court; with 


(1) (1885) L L. R. 8 Mad. *464. 
(2) (1917) L-R. 45 I. A. 10; 27 C. L. J. 240. 
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“the result: that the sisters’ right to shares, according to Mahomedan P. C. 
Tan was established, though the custom had been pleaded. i 1922. 
“On the 3oth September, 19or, it was decided by the judgment i in 
O. S. 753 of 1900, Exhibit B, affirmed on appeal by the judgment of 
the District Judge, Exhibit Br, that a-female in a: Lubbai-Maho- 
| medan family was entitled to a share, In-this case a custom was ‘Sir Lawrence 
alleged that a woman is given by her family, at or about the time of ioi 
her marriage, her share, or the equivalent of her share, in the estate 
ob ber own family. The custom was negatived, though -the District 
Judge.seems.toehave thought that-the appellants would have been 
entitled to, more favourable consideration had they pledded that they 
had retained the Hindu law of inheritance and succession, ' instead 
of setting up a special custom at variance with the Mahomedan law. 
On the 5th of June, 1903, a plaint-in O. S. 337 of 1903, Exhibit 
O, was presented in which it was taken for granted that. the rige of 
a female were governed by Mahomedan law. 
v On the.3oth March, 1903, there was judgment. in O. S. 238 of 
.1902, Exhibit R, which assumed a right to a share in a female, 
though, it held that in tbe circumstances of the case the female’s 
right was barred under Mahomedan law. 

c The judgment dated the 13th January, 1904, in O. S. 36 of 1901; 
Exhibit H, and that dated the 4th December, 1905, in.O. S. 34 of 
1894, -Exhibit N, proceed on the sane assumption. : 4 

„On the 18th October, 1906, and the'and January, 1907, = pee: 
tions for succession certificates, Exhibits K and P were presented 
by.daughters, and on the and September, 1910, by a judgment in 
O. S..33 of 1908, Exhibit Q, the right of a widow and daughters to 
shares according to Mahomedart law was affirmed. 

It-will thus be seen that over this series. of years the rights of 
~ female members of.the Lubbai Mahomedan community, under 
Mahomedan. law have been repeatedly asserted and recognised, 
and that on.three occasions the rule of exclusion, when pleaded, has 
been expressly .negatived, . 

When this documentary evidence is EE with that adiad 
in.support of the alleged rule of exclusion, it cannot be said that-the 
custom or usage is supported by clear and unambiguous evidence, 
On-the contrary so far as the weight of documentary. evidence goes 
the preponderance is on the side of the plaintiffs. `. - ve 

. Turning.then to the'oral evidence their Lordships cannot find in 
it sufficient proof to support the defendants! plea. . - 
~ The witnesses were all examirfed before «he Subordinate Judge 
who made Se judgment a careful-and critical examination of 
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their evidence with the result that he was unable -to. find. be custom 
or usage proved, and their Lordsbips can see no sufficient reason 
for questioning his appreciation of the evidence He evidently ` did 
not consider that the witnesses called by the contesting defendants 
held a positión in the community entitling them to greater credit 
than those called by the plaintiffs, and this appears to their Lordships 
to be a just estimate of their worth. ` 

There is a witness who holds an office that should have enabled 
him to speak with some measure of authority and that is P. W. 5a 
Khazi or Pallapatti, and the same may be said of P. AN. ? a Moulvi, 
but the’ Subordinate Judge evidently was nót impressed by . 
either of them.. “For what it may be. worth, however, ‘both assert ` 
that o Lubbai’s estate is divided Wg to Ke E 
law. d 

Looking d then at the- whole “of the me peu and 
oral, their Lordships consider it falls far short of the standard. of 
proof requisite:to establish a custom ` or usage excluding females 
from succession." - < 

It merits notice too that here custom as pleaded is not Gr 
to the exclusion of females, but asserts as a part or at any rate an 
accompaniment of it that it is the custom to make. a gift to'female 
members at the time of or. immediately after marriage in lieu of 
their shares ; and it is alleged that consistenly with that usage the 
defendants’ father gave. ‘jewels, cash -and other movables, worth 
about Rs, 4,000 to the mother of the second plaintiff immediately 
after marriages Ao es 

This ‘is negatived by ‘the Subordinate fudge and from this, 
conclusion the High.Court expresses no dissent, f | 

The result then is that their.Lordships will humbly advise -His 
Majesty that the decree of the High Court-should- be set aside.and 
the deciee of the Subordinate Judge restored, with the variation 
that a day be fixed by the' Court of first instance for the appointment 


of a commissioner in lieu of the 7th February, 1914, and that the" i 


contesting EES -do Pay is the plaintiffs their costs in the 
High Court. : : ^ a 

Six years have slated i Since the eats of the dectos ence appeal, 
&nd-as no satisfactory.explanation is given of this long delay < there 


* will be no order as to the costs of" this appeal. - . ° 
Barrow, Rogers & e Meri s "Solicitors for e 
K.YV.L.ND C poesie: o. 7t ede BHO; 
Boe e Pests Bhan NEL MES cR 
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Before Sir Nalini Ranjan Chatterjea, Knight, Jedah ‘and 
, Mr. Justice Pearson. " 


NK - C eet 
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Permanent tenant—Rent not changed fora long time—Inference., 


The ‘mere fact that rent has not been changed for a long geg, does not 
show that the tenancy was a permanent one. Such an inference as to permanency 
can only be drawn from all the facts of ME case proved and SNE 


Appeal by the Defendant. 
Suit for recovery of khas possession of: homestead land. 
f The material facts appear from the judgment. = 


Babus Debendra Nath Bagchi and Mohini Mohan Bhattacharjee 
for the Appellant. 


Babus Brojo Lal Re and Baranasibasi Mookherjee {or 
Respondent. E fog -4 


^ 


The judgment of the Court was as follows : 


This àppeal- arises out of a suit for recovery of 4Aas possession of 
one cotta of homestead land from the defendant. 
LI 


The defendant purchased the land from one Gokul who held it as 
a tenant under one Matangini. The plaintiff obtained a permanent 
lease from Mat angini who had a mokarari interest in thé land under 
the proprietor and, as stated above, he brought this suit for khas 
possession ‘on the ground that Gokul held the land merèly | asa 
tenant-at-will and had no transferable right. i 


The defence was that Gokul had a permanent ` and —" 
right in the land and that tbe plaintiff was oe from questioning 
the right of the defendant... _ d 

Both the Courts below have concurred i in decreeing the suit, | 

Three contentións have been raised before us on behalf of the 
appellant. The first is that upon the facts found by the Court- 
of first instance and those admitted, the Court of appeal below ought 


* Appeal from Appellate decree No. 530 of 1920, against the decree of Babu 
Kshetra Nath Banerjee, Subordinate Judge of Nadia, dated the 27th November, 
1919, affirming that of Babu Sris Chandra” Choudhuri, «Munsiff, 1st Court, at 
Krishnagar, dated the 30th April, 1917. 
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to have drawn the inference that Gokul, and before him his father, 
had a permanent and transferable interest in the land. Secondly, 
that even if Gokul’s father had not such aright, there” was a crea- 
tion of a fresh tenancy in favour of Gokul after the death’ of his 
father. The third contention is. that.the plaintiff i is equitabl y stop- 
ped from raising any objection to the title of the defendant. ^ ^ 

The second contention may “be shortly disposed of. It was not 


* the case of either party that there was creation of any fresh fengióy 


after the death of Gokul’s father.  Gokul's father held the land and 
on his death, the son inherited the property and held it on payment 


`of rent to the landlord ; and although this took place after the 
- passing of the Transfer of Property Act, it cannot be said that there 


was creation of any new tenancy. : 
Then as regards the question of estoppel, it is urged that- the 
defendant acted dona fide in purchasing the property from- Gokul 


"as he took the consent of Matangini's son and -also that of-Matan- 


gini before purchasing the property. There is no doubt ‘that 


 Matarigini's son told the defendant that he had no objection to his 


purchasing the property. The learned pleader for the appellant-relies 
upon tEe fact'that dakhilas used-to be granted by Matangini’s son 
as her am-mukhtar and that Matangini from whom the plaintiff 
claims title to the property must therefore be ‘taken to have held out 


.herson.as her agent and, in these circumstances (is contended 


that any assurance given by the son to the defendant that no objec- 
Lion ‘would, be taken if he purchased the property .from Gokul *pre- 
cluded Matangini and persons claiming under her from disputing 
the defendants title. But itis found that the defendant was not 


` misled by the fact that in granting dakAilas the son described him- 


self as am muktear on behalf of the lady, as itis admitted that the 
defendant attempted to have the consent of the lady herself to thc 
transfer It is said that it was by way of abundant caution that he 
did so Butit cannot be said in these circumstances. that thi 


* defendant was misled by any representation made on the part of th 


lady and having regard to the facts found by the Courts below, we 
are unable to hold that the plaintiff is estopped, 

We think, however, that the first question has not been properl: 
considered by the Court of appeal below. Itis pointed out by th 
learned pleader for the appellant that the Court of first instance finc 
that the origin of the tenancy was not known that the tenancy ho 
been held for nearly half of a century and at a rent which he 
never been varied, that it Mas descended from father to son and th 
it was granted for residential purpose. It is contended that on tho: 

. 
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facts the Court below ought to have drawn the inference that the 
tenancy isa permanent and transferable one. In support, of his 
contention, the learned pleader for the appellant has selied upon 
the cases of Moharam Chaprasi v. Telamuddin Khan (v) ; Shoroshi 
Charan Ghose v. Bhagloo Sah (2); Jagabundhu Saha v. Magna- 
Moyi Dasi (3) ; Manmotha Nath Mitter v. Anath Bandhu Pal (4); 
Ananda Mohan Saka v. Gobinda Chandra Ray Choudhury (5); 
and Sulin Mohan Banerji v. Raj Krishna Ghose (6). ' 


-., OF course,-the mere fact that the rent has not been changed for: 


:a long time does not show that the tenancy was a permanent one. 
But the learned Subordinate Judge did not fully consider the ques- 
tion whether all the facts proved and admitted in the case give 
rise to an inference of the tenancy being a permanent one. He 
. referred to some of the matters proved in the case, on the point, 
then took up the question whether there‘ was a fresh tenancy after 
the death of Gokul’s father and then dealt with the question of 
- estoppel. The question arising in connection “with the first point 
_ therefore has not been properly dealt with by thé Court of appeal 
» below. 


We think; therefore, that the case should be sent'back to the: 
^ lower appellate Court. It will be for that Court to consider whether, 
having regard .to alf the circumstances of the case, any inference 
can'be drawn that the tenancy was a permanent and’ transferable 
- one, and then dispose of the case according to law. i 
* Costs will abide the result. i 


"ATM | . Case remanded. 
-= (1) (1911) 16 C. W. N. 567 ; 15 C. L., J. 220. 
a5: (2) (1920) 32 C. L. J. 85. 
1» (3) (1916) 22 C. W. N. 89 (94, gei, | SE 
(4) (1918) 23 C. W. N. 201 (213, 215, 216). 
(5) (1915) 20 C. W. N. 322. 
(6) (1920) a5 C. W. N. 420 (423). 
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CIVIL RULE. | 


kah E Lancelot Sanderson, Knight, Chief Justice,- ndi Si» 
Thomas William Richardson, Knight, vate EU 


| SAILABALA DEI AND ANOTHER 
v. D 
GADADHAR HAZRA AND OTHERS.* ` 


dira A 


Review—Discovary of important document—Civil Procedure Code (Act V of 
1908), O. 46, R. 1, O. 41, R. 11—Second SE dismissed under 0O.-41, R. 
11 of the Code of Civil Procedure.’ > : js 
` The High Court has no authority merely on the ground of alleged discovery of 
new and important evidence to review an order dismissing an application for the 
admission of a second appeal under order 41, rule 11 of the Code of Civil Proce- 
dure: Rajani v. Kali (1) followed. 


. Application for review of judginent by the Plaintiffs Apel 


The second appeal was: dismissed on the rgth July, 1921; under 
Dar R. 11 of the Code of Civil Procedure, The application for 


‘review was made on the ground that after the disniissal "of “the 


appeal under O: 41.R. rr-of the Code of Civil Procedure, a* dotu- 
ment was discovered -by the ‘plaintiffs, which document could not 
have been discovered earlier by the exercise of redsonable diligence, 
and that as it was an important document, as was- alleged i in SR 
petition, it would throw light upon the case. 
Babu Haradhan Chatterjee for the Petitioner. 
. Babu Santosh Kumar Pal for the Opposite Party. .- 


The judgments of the Court were as follows : s XE 


- Sanderson C. J.—This was a Rule calling upon the' opposite 
party to show cause why the judgment of this Court dated the roth 
of July, 1921 should not be reviewed as prayed. The judgtent of 
this Court of the roth of July was a judgment of my learned brother 
and myself whereby the appeal was dismissed under order" XLI, 
rule 11 of the Code of Civil Procedure. iode 
The plaintiff failed in the first Court and in the lower appellate 
Court. He then appealed by way {of special appeal to this Court 
and after hearing the appeal my learned brother and I dismissed it 
as I have already said. Then an application for review was made 
* Civil Rule No. S—-15 of 1922, in the application for review of judgment 
passed in Appeal from Appellate Decree No. 1107 of 1921 against the decree of 
the District Judge of Midnapur, dated the roth December, 1920, affirming that 


of the Munsiff, 4th Courtsat Tamluk, dated the 22nd September, 1919. 
(1) (1914) 1. L. R. 41 Calc. 809. 


D 
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on the ground that after the dismissal of the appeal under Order CAVE: 
XLI, rule rz of the Code of Civil Procedure a document was dis- 1922. 
covered by the plaintiff which document be said, could not haye been 
discovered-earlier by the exercise of reasonable diligence, that it ' 
was an important document and, as was alleged in the petition, it 
would throw light upon the case. We grafited him a Rule forthe Sanderson, C. F. 
purpose of having this point argued. 

Now that our attention has been drawn to ‘the cases which have 
, been decided by this Court, in my judgment this Rule must be 

- », discharged. s 
` In the case of Rajani Kanta Das v. Kali Prasanna tothe a 1), 
_, it was decided that the High Court has no authority merely on 
«, the ground of alleged discovery of new and important. evidence to 
«review an order dismissing an application for the admission ofa 
second appeal under order XLI, rule 11 of the Code of Civil Pro- 
_ cedure,—a: decision which is directly in point on the question now 
„before us. It is true that that was a, decision of a single Judge of 
at Court—Mr. Justice Coxe ; but the learned Judge based his 
. “decision d ôn a case, Bhyrub Nath Tote v. Kally. Chunder. Chow- 
" dhry (a A heard by Mr. Justice Loch and Mr. Justice Bayley and, 
E they decided as follows :—“ Under any circumstances,. it appears 
to us that this Court can not admit a review. ofa judgment passed 
"dn special appeal merely on the ground that new evidence to prove 
'"'afactds been discovered, and under this view of the Jaw we 
e think this application should be rejected with costs ” 

A further case, to which my learned brother drew’ my attention 
during the course of the argument, Panchanan Mookerjee v. Radha 
Nath Mookherjee (3), is to the same effect.. That was a case 
: decided by Mr. Justice Loch and Mr. Justice Mitte in the year 
amb; and having regard to the settled state of law on this point 
, since. 18701 in my judgment it is not possible for us to. do otherwise 
` than to discharge this, Rule with costs; hearing fee one gold: 

GG mohur, 


St) "Jee 
Richardson J. —I dares. 
Pais M, "s Rule discharged. 


Uo) Gorp) LL. Re 41 Cale, 809. | 
ME Gy (2828) 16 W. R. ira (Qi. (3) (1870) 4 B. L. R. 213. 
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APPELLATE CIVIL. .. 


Before Mr. Justice Greaves and Mr. Justice B. B. Ghose. 


SARODA PROSAD BANERJEE AND OTHERS = 7 
D p. x — e ` 
GOSTO BEHARI HAZRA AND OTHERS. * 


Esioppel—Person claiming, having. knowledge—Burden of proof.’ f 
A died leaving him surviving his three sons B, C and D. Afterwards C and D 


died leaving as their heirs, a daughter E and a widow F respectively. | B,E ' 


gnd F constituted a joint family. Being in’ straitened circumstances, B and D 
borrowed from G on mortgage for family necessities, representing that they were 
entitled to deal with the whole interest : ` 


Held, that the mortgage deed having contained a representation with regard 
to E’s share, the burden of proof was not on G to establish that be .did not know 
the true position but that it shifted on the mortgagors and those claiming under 
them to show G's knowledge of the true facts ; that B was bound by the estoppel 
created by the mortgage deed ; that as G did not know the existence of E,-.the 
mere fact that a person claiming through G might have known, did not prevent 
that person from getting a good title to the properties and relying on the estoppel 
which G could have set up against any claim by B in any suit : ‘Ranga Rau v. 
Bhavayammi (1) distinguished. 


Appeal by Defendants Nos. r to 4. 


Suit for possession and also for confirmation of possession of. cer- 
tain properties. E 


The material facts appear from the judgment, 


Dr, Dwarka Nath Mitter and Babu Paresh Nath Mukerjee tee 
the Appellants. 


Babus Brojo Lal Chakrabarty and Santimoy Majumdar for the 
Respondents. E 


The judgment of the:Court was as follows : 


In this appeal’ the defendants Nos. 1, 2, 3 and 4. are the’ ap- 
pellants and the appeal is directed against a decision of the Subor- 
dinate Judge of Midnapore modifying a decision of the Munsiff. The 
suit was commenced by one Sridhar for possession of 20 plots in 
schedule Ka and for confirmation of possession of rz plots in sche- 
dule Ga. One Shyama Charan was the owner of 1-5th share of the 
plots comprised in schedule Ka. He, was also entitled to a similar 


* Appeal from Appellate Decree No. 156 of 1920, against the decree of Babu 
Banwari Lal Banerjee, Subordinate Judge, and Court, at Midnapur, dated the 
zoth September, 1919, modifying that of Babu Bejoy Gopal Chatterjee, Munsiff 
of Garbetta, dated the 25th Janyary, 1918. e 

(1) (1894) 1. L. R. 17 Mad, 473. 


` 


E 
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aac of the plots comprised “in scbédule Ga hana -Charan died 
leaving three sons- Sridhar, Srinath and: Saroda. Srinath died leaving 
“a daughter Kusum Kumari dnd Saroda died leaving a- widow. Sasi- 
` mukhi. The joint family formed by these persons was in straitened 
‘circumstances and Sridhar and Sasimukhi joined in borrowing on 
mortgage a sum of-money, ‘as both Courts -have found, for family 
“necessities, from one- Kali Ptosad and-- they executed in favour of 
' Kali.Prosad a usufructuary mortgage'in the year 1898’ of plots 1,to 6 
- in schédule Ka, represehting that they,”.that is to say Sridhar and 
Sasimukhi yere entitled to deal with the whole interest. A decree 
Was obtàined against Sridhar and Sasimukhi and. on the r4th April, 
‘1900, S Stidhar and Sasimukhi borrowéd monéy to pay’ off this decree 
by mortgaging plots Nos. 7 to 16, plot 2; plot 13 and plots Nos. 17 
"fo 20 of schedule Ka and in the year tor Kali Prosad‘obtained a 
decree against Sridhar and Sasiniukh? in respect of the mortgage. 
f The ‘plots were sold on the 16th July; 1920, that'is to say, the plots 
| comprised i in the mortgage ‘and they were purchased by the mort- 
Sage Kali Prosad with the exception of "plots No:, 18 to 20 which 
i "Were. bought: by the first defendant in the present suit,” The- sale 
: -+ did Get realise sufficient to pay off the mortgage'debt and on the 
7th Februaty, 1905 Kali Prosad assigned his intérest in plots Nos. 7 
tO 10 and plots Nos. 12, 13 and 17 to defendant No. 4 whoiwas a 
' “benamdar of defendant No, 3. ‘Sridhar in 19c5 obtained a lease of 
all^the plots Nos. 18 to 20 from defendant No. 1. :- As I -already 
stated the mortgage sale did not realise. ‘Sufficient to pay off the mort- 
gage debt -and accordingly defendant No. 3 the assignee of Kali 
Prosad took steps under section go to realise the balance of the 
- decretal amount due under the mortgage and on the 3rd November, 
- '$goà; the equity of redemption in plots Nos, 3 to 6 and in plot No. 
`~ 15 of schedule Ka ‘and plots Nos. 4,.8 and 9 torr of schedule’Ga 
were sold to pay off the balance of the mortgage debt. On the rsth 
November, 1905; plots Nos. 2 and 3 of schedule Ka were sold for 
- arrears of rent and on the 16th March, 1906, plots, Nos .5 and.6 of 
the same schedule were similarly sold íorarrears of, rent. Sridhar 


E in the events which had happened, namely the. deaths of: Kusum 


Kumari, and of Sasimukhi inherited the shares: of Srinath and 
Saroda and it is in respect of these-shares that this present suit is 
^ brought.’ Now,the munsiff-has found that with respect to the plain- 
tiff's title to one-half of dags'?.and 3 and dags Nos. 5 and 6, the 
plaintiffs - title has become existinguished. by sales in ex ecution 
WR rent ` decrees ang with “regard to dags. Nos. 1 to 


6, he found that the plaintiff cannot invoke the title of Kusum Ku- 
* 
Jj 
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mari and he arrives at a similar finding with respect to dags Nos. 7 
to 10, I2 and 13 and 17 to 20. He arrives at a similar finding with 
regard to Dags Nos. 14, 15 and 16 and the only relief that he gave 
to the plaintiff is in respect of plots Nos. 4, 8, gand 11 of schedule 


Ga. What in effect he holds is that the mortgage or rather the mort-, 


gages were executed in respect of liabilities which were binding on 
the whole family and that it is not-open to the plaintiff who purport- 
ed with Sasimukhi to deal with the whole interest to now come for- 
ward and set up a claim founded on the fact that by reason of 
Kusum Kumari’s death he can claim the share of Srinath. ` 

On appeal the Subordinate Judge has given to the plaintiff Se in 
plots Nos. 7 to ro and similar portions in plots Nos. r2, 13 and 17 


` to 20 of schedule Ka. He also gives $rds in plots Nos. 1, 2, 3 and 
4 on certain conditions and he gives him $rds of plot No. 15 and. 
also a share in plots Nos. 4, 8, gand ir of Ga. He dismissed the . 


suit as-far as plot No. 16 of Ka and as. far as plots Nos. 5 and 6 of 
Ka are concerned. Now, so far as plots Nos. 7 to ro and plots Nos. 
12, 13, 17; 18, 19 and 20 are concerned itis argued on behalf of 
the appellant that they were comprised in the mortgage of Igor 


_ Whereby the plaintiff Sridhar and Sasimukhi purported to transfer 


the entire interest including the interest of Srinath, and it is urged 
on behalf of the appellant that having regard to the representation 


. made in that mortgage by Sridhar itis not now open to him to 
"assert that the share of Srinath was not bound by the mortgage. It 


is not necessary to refer to the cases which had been cited before 
us ; and clearly, as the learned vakil for the appellant has pointed 
out, the case upon which the Subordinate Judge apparently relied 
namely the case of Ranga Rau v. Bhavayammi, (1), has no appli 
cation and the Subordinate Judge seems to have misconceived, if I 


may say so, the principles upon which it was based. In that case, 


the claimant was not the person who had madé the representation 
but it was another person who claimed in another right entirely, that 
is in the right of his maternal grandfather and accordingly he was 
not bound by any representation which may have been made by 
another person through whom he did not claim and also in respect 
of another's interest namely that of the paternal grandfather. So far 
as the other plots are concerned plots Nos. 14 and x5 and plots Nos 
b 2,3 and 4 which were sold in the section go proceedings and 
plots Nos. 4, 8, gand 11 of Ga, its urged except as regards plot 
No. 15 and plots Nos. 9 and 11 of Ka that the decision of the lower 
Court is wrong with regard to the Zrde of these plots EEN were 


(1) (1894) L L. R. 17 Mad, 372. is 2t 


x20 
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given: ‘tothe plaintiff having regard to the fact that on ‘the’ findings 
of both Courts. Sasimukhi's share must have passed as “the ‘deb? was 
nota personal debt of hers but was one for thé necessity of the 
family'as a “whole, and the’ appellant contests the decision of the ` 
Subordinate Judge with regard to the "4rd share of Kusum Kumari 
becike hé says that it was by reason of the representation contained 
in thë mortgage that these shares’ were brought to sale. 

‘On“bebalf of the respondent it is said that no. question Sep 
estoppel arises having ‘regatd to the finding of the lower appellate 
Court which is binding upon us. Now, thosefindings can be found 
at pages 26 and 27 of the paper book and what the Judge says is 
this/that.the. defendants who are the mortgagees or théir represen- 
tatives-ought to have proved that Kali Prosad the mortgagee did 
notknow, of the existence of Kusum Kumari and .that às proof 
of this fact was nut given iÈ is not open to. the defendants to rely 
on thé doctrine of estoppel. Now, it seems” to” us that the learned 
Judge has wrongly. laid the barden of proof,, só far as'this question 
is cdiicérned ; as soon as the mortgage deed was “produced which 
‘containéd i 4 rep. esentation with regard fo Kusum, Kumári's share, 
it seems-to us that the burden was no longer on the mortgagees to 
éstablish that Kah Prosad did not Know thé true position but the ` 
burden: of proof shifted on the mortgagors ‘and those claiming under 
. them! D ‘show Kali '"Prosad's knowledge of the true facts. This 
being § Ser It dóes not seem to us that there is any finding of the lower 
- Court Which’ precludes us from holding that the plaintiff Sridhar 

is.bóund by: the estoppel created by the statement. Then so far 
as défehdant' No. 1 is coricerned, what the Judge says is this: that 
he would hold that defendant no. 1 kriew of the existence of Kusum 
Kuniari. But it seems to us that their knowledge i is really of no 
consequence. ` “If Kali Prosad did not know then the mere fact, that 
defendant No. 1 who claims through Kali Prosad may have known 
this fact, “doés not prevent his getting a good title to the, properties 
and Telying ‘on the estoppel which Kali Prosad could -have set up 
against" dny ' claim by Sridhar in any suit. It seems to us therefore’ 
that the \Munsiff is tight in' the view which he took and. that he 


correctly stated the law so far as estoppel is concerned for the pui-" 


pose of this case. Accordingly what in effect. we are doing is'to 


< restor6 the ‘decision of the” Munsiff. except that we think that the” 


plaintiffis entitled to 4rd share of plot No. 15 of schedule Ka, that 
is to say the share of Kusum Kumari which was, not mortgaged and 


in respect of which’ no estoppel arises. We accordingly with these- 
alterations restore the decree of the Munsiff and reverse the decision: 


if 


Civit, 


Spe? 
J iar 


Sedi 


Gosto. 


— 


Sr 


82 e 


Crvin. 


1922. 
-— 
Saroda 
v. 
Gosto. 


Civit. 
t922. 
kamad 


Fune, 7, 8, 14. 


THE CALCUTTA LAW JOURNAL, x + [Wot XEXVE: 


ilo. wha 


of the Subordinate Judge except as regards the one-third of Got Nos, 
15 of schedule Ka. ` ME 
The appellant will be entitled to get aset, of. the. costs in 
all the Courts. ; xs eie 
ATMO BE ‘Appeal allgmed. 
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ka B Asutosh Mookerjee, Knight, Judge, and Mr. Tae 
Chotsner. ek S 


DHIRENDRA KUMAR BOSE ` = 


; v. i , : 
CHANDRA KANTA ROY AND OTHERS * ? : i£ Sit 
Bawang ka Frauduleni transaction— Property acquired in violation af rules pres 


ribed for the conduct of public “servants — Public policy. viene 
t 


4 D here a party admits that he has made : a fictitious transfer of his property, to 
another, with a .Njew ‘to effect a fraud, but. asks to have his act undone, the Court 
would refuse relief and would leave the ‘parties to the consequences of' their mis- 
conduct, dismissing the claini when the suit was brought by thè- real owner to; get 
back possession of his property and refusing to listen to the ‘defence when he, sf 
it up in opposition to the-person whom he had invested with the legal title. Upon 
this rule, hasibeen engrafted the distinction “that although where tbe intended 
fraud has been carried into effect, the Court will not assist the true owner, yet. if. 
he has not defrauded anyone, and the purpose for which the assignment was made 
has not "been carried into execution, the mere intention to effect an illegal "object 
does not deprive the dseignor “of “his right to recover the property - from the 


- a -a 
, 


assignee ‘who’has given no consideration for- it. g - 35 

"The plaintiff sued for declaration of his titlé to a tenure "Mw by^7a-kabü- 
liat executed by him in the name of the predecessor of the defendant. “Phe ‘object 
of the transaction was to conceal-the fact that the plaintiff acquired the proper 


Jin violation of the rules prescribed for the conduct of public servants : 


- Held, that the conduct of the plaintiff could not be described -as a. v fraudulent 
transfer of property, ul e s bag : ‘ Ao ie, i 

.. That the plaintiff {in suing to recover possession of his.property was not carry- 

ing out an illegal transaction, but was seeking to put every one, as far as possible, 


* Appeal-from Appellate Decree No. 1197 of 1920, against the decree of. Av L. 
Mukherjee, Esq., Additiopal District Judge of Noakhali, datéd the 30th ‘January, - 
1920, reversing that of Babu Durga Kanta Roy, Subordinate Judge of Noakhali, 
dated the 28th November, 1918. : A A 
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in-the correct position and that the Court shonld-not refuse’ on grounds of public” ” 


policy to assist the ENZ in the enforcement of his Hits as MERE the 
defendant. "n - : 


Appeal by the Defendant. OPUS 
7 Süitfor establishment of title and for recovery of possession. 
The material facts appear from the judgmént. 


Waco pee ue : - 
Babus Mahendra Nath Ray, Rupendra Kumar Mitra and. Prä- 
matha Nath Banerjee for the Appellant. 


Sir Asutosh Chaudhuri, Babus Asiranjan Chatterjee, Nagendra 
Nath Bose and Satyendra Chandra Mitra for the Respondents. — ^ 
C. A, V. 
The judgment of the Court was delivered by 

Mookerjee J: The subject-matter of the litigation, which has 
culminated in this appeal, is a tenure covered by a kabuliat execut- 
ed by one Sasi Kumar Bose in favour of the Secretary of State on 
the 3rd July, 1906: The case for the plaintiff is that on the zoth 
April, 1905, he obtained an amalnama in respect of the disputed 
land, in the name of Sasi Kumar Bose, from Narendra Kisor Roy 
and others, who were, at the time, ijaradars ‘under the Secretary of 
State, and that, upon the expiry of, their ijara, when a fresh settle- 
ment was made by the revenue authorities, Sasi Kumar Bose, as the 
“ostensible tenure-holder, ‘executed the kabuliat préviously^ mention- 
‘ed. Sasi "Kumar Bose died in 1912. The plaintiff alleges that since 
then the first defendant, the minor son of Sasi Kumar. Bose, and the 
*second defendant, his widow, have set up an unfounded claim to the 
„tenure, though the plaintiff has been in possession throughout. The 
“result was a proceeding under section 145 of the Criminal Proce- 
ifte Code, 3 which terminated on the 19th April, 1916 “in- an order 
“adverse to ‘the plaintiff. The plaintiff was thus constrained to insti- 
“tute this Suit. on the 19th September, 1916. for establishment of his 
title and for recovery of possession. The defendants . resisted the 
. claim;on.the allegation that the plaintiff bad no title and ‘repudiated 
; the assertion that Sasi Kumar Bose held the property for the benefit 
:and-on*behalf of the-plaintif. The Court of first instance held 
upon the evidence that Sasi Kumar Bose’ was the real tenure-holder, 
` and dismissed the suit. Upon appeal the District Judge has re- 
versed this decision and decreed the suit, finding that Sasi Kumar 
- Dose was bénamdar for the- "plaintiff, On the present appeal the 
-decree of the District Judge has been assailed; substantially on the 
„ground that; on the allegations of the plaintiff. himself, the mode of 
- acquisition of his title was so tainted with fraud that it would be op- 
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«posed to public policy to assist him in its enforcement. The facts, 
which form the basis of this argument, are not disputed and may be 
concisely gtated. E 

The plaintif was an amin and an inspector in.the survey and. 
settlement department under the Government from 1897 to 1997. 
He was consequently subject to the operation of the following rule 
framed by the Governor-General in Council for regulating the cons 
duct, of public servants : ab go s : ox Eu 

** Any Government servant Belonging to the Provincial or inet: : 
dinate civil services may continue to hold any immovable property 
actually held by him at the time of his entry into Government Ser, 
vice and may thereafter acquire any immovable property ty succes- 
sion, inBerttance or bequest, or, with the previous sanction of the 
Local Government or such Heads of Departments as may be speci- 

“ally empowered by. the Local Government in this behalf, by pur- 

` chase or gift. He will, however, be liable to be debarred from em- 


ployment within the district or other local limits within which such. 


immovable property is situated. Any Government servant may 
hold or acquire immovable GESCHT in good nt for the purpose of ` 
residence. is 
Every Government servant must > duke to the Geet 
through the usual-channel, a-declaration of all immovable property 
which may from time to ume be held or acquired by him or by-his. 
wife or by any member of his family living with or in any way de- 
pendent upon him. Such declaration should state the district within 
which or the Native Prince or Chief within whose territories, the pro- 
perty is situated and should give such further information as the 
Government may, by general or spécial order, require.” - 
The plainuff; it cannot be doubted, took the settlement of the 
disputed land from the Government, in the name of Sasi Kumar 


“Bose, with a view to -evade the rule mentioned. The defendants : 
contend that such acquisition of interest inland was illegal, and that , 


it would be contrary to public policy to allow the plaintiff to enforce 
a title acquired in such circumstances. In support of this position, 
reliance has been placed upon the decision “of the Judicial Com- 
mittee in Petherpermal v. Munianai (1), which is an authority for 
the proposition that although where an intended fraud has been 
carried into effect, the Court will not allow the true owner. to resume 
the individuality which he has once cast off in order to defraud 
"others, yet, if he has not defrapded any one, the Court will not 
punish his intention by giving his estate away to another, whose re- 
(3) (1908) L. R. 35 I. A. 98 j I, L. R. 35 Calc. 551 ; 7 C. L. J. 538. 
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tention of it is an act of gross fraud. This principle has clearly no e 
application to the circumstances of the present case. 

The history of the rule recognised by the Judicial Committee in 
Petherpermal v.. Muniandi (1) was fully examined in the case of 
Jadu: Nath Poddar v. Rup Lal Poddar (a). That principle is based 
on the doctrine that where a party admits that he has made a ficti- 
tious transfer of his property to another, with a view to effect a fraud, 
but asks to have his act undone, the Coürt would refuse relief and 
would leave the parties to the consequences of their misconduct, 
dismissing the claim when the suit was brought by the real owner to 
get back possession of his -property and refusing ‘to listen to the 
defence when he set it up in opposition to the person whom he had 
invested with the legal title. Upon this rule, has been engrafted 
the distinction that although where the intended fraud has been 
carried into effect, the Court will not assist the true owner, yet if he 
has not defrauded any one, and the purpose for which the assign- 
ment was made has not been carried into execution, the mere inten- 
tion to effect an illegal object does not deprive the assignor of his 
right.to recover the property from the assignee who has given no 
consideration for it This distinction between fraud merely intend- 
ed and a fraudulent purpose actually accomplished, is recognised in 
section 84 of the Indian Trusts Act, 1882, and 15 illustrated by the 
cases of Aki Prodhan v. Manmatha Nath (3) and Rajab Ali v. 
Hedayet Ali (4). These well established rules are of no assistance 
to the defendants, because the condyct of the plaintiff, howsoever 

reprehensible by reason of his violation of the rules prescribed for 
the conduct of public servants, cannot be described as a fraudulent 
transfer of property. 


This view is supported by-the decision in Zodo v. Brito (5). In 
that case, the plaintiff sued for declaration of his title to land which 
had been purchased by him in the name of the defendant. The ob- 
ject of thé transaction was to conceal from the Collector the fact 
that the plaintiff, who was a tahsildar, had acquired property in his 
taluk ‘Contrary to the rules of his Department. Shephard and 
Subramaniya Iyer, JJ. held that the plaintiff was entitled to the 
declaration sought ; he may have acted dishonestly and in contra- 
vention of the rules of his Department ; but he could not be said to 
have acted illegally, so as to bring the case within the scope of the 


(1) (1908) L R. 35 I A. 98 I. L. R 35 Calc. 5s1 5 7 C. L. J. 578. 

(a) (1906) I. L. R. 33 Calc. 967 ; 4 C. L. J, 22. i i 
(3) (1913) 18 Co L. J. 616. (4) (1915) 22 C. L. J. 197. 

(a) (1897) L L, R. 21 Mad. 43t. 
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fule that a man is precluded from obtaining relief in respect. of-a- 
transection, the purpose of which was Ted and has been accom- 
plished. ' kawa SAES aid) 
Weare not anniindful that a different view was adopted" bf the 
Allahabad High Court in the cases of Shiam Lal v. CAK aki Làf( ke ks 
and Sheo Narain v. Mata Prasad (2), where it was held that’ the 
contract made by a public officer for the purchase of land HE 
circle, contrary to the rules, is opposed to public policy; “Specially 
when, with a view to conceal that purchase from his superiors; he 
takes the conveyance in the name of another person. These cases. 
were, however, overruled by the decision of a Full Bench in Bhag-. 
wan v. Murari (3), which was followed by another Full Bench:in: 
Kamala-v. Gur Dial. (4). Sir Henry Richards;.C. J. declined to 
hold that-the transfer or assignment, in contravention of the 
rule, was void as against public policy, though a prohibitory rule: 
made it objectionable for the public officer concerned to acquire: 
property or interest in property in his circle. Walsh, J. pointed'out; ` 
that the case did not fall within the ternis of section 23.0f-the Indian: 
Contract Act, and that the earlier cases overlooked the distinction. 
between the conduct of a person and-the subject-matter of a.contract." 
The section provides.that' the consideration or object of an agrees 
ment is unlawful, if the Court regards it as opposed to ‘public policy; 
and every agreement. of which the object ‘or consideration, .is-.un-. 
lawful, is void. The section thus provides for cases where; the 
consideration or object of the agreement is opposed to public policy. : 
There can be no question.that having regard.to the regulations, 
governing. the appointment.of the officer, his conduct was reprehen- 
sible,-but that does not show that the creation of the tenure was 
opposed to public policy. Rafiq, J. emphasised the well-known. 
principle, affirmed by -the House of Lords in Janson v. Driefontein. 
Consolidated- Mines (5), namely, that -no Court can. invent a new. 
head of public policy or condemn an agreement because, in-its:-opi:: 
nion, it is not consistent.with ` public interest. The case. couldisnót. 
thus be brought’ within one or other of the recognised heads insthe: 
classification of- ‘agreements: to. do -that which it is the anes of thé 
law to prevent: . ; Eye E DIR HE 
` OI ER which ee the State in its relations with other 
States; - .. ` drei 
e (ü) agreements kandhek to injute the public service ; . 


(1) (1600) I. L. R. a2 All. 220. (oi (1904) I. L. R. 27 All. -73 R 
(3) (19 6) 1. L. R. 39 All. 51 ; 14 À L, J. 952. 3 ECKE 
(4) (1916) L L. R, 39 AJl. 585 14 ALL, J. 969. 9 (1903) d Dear? 484. 
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"m Gi) eee which tend to arad the course of justice. : 
safiy) agreements which tend to abuse of legal process ; — e- 

a), agreements which are contrary to good morals ; y 
Se MO agreements which affect the freedom or security of 
marriage; „y me 
vi (vii) agreements ‘in Ee of trade. 


“sa The‘case before us cannot be placed in the same category as 
agreements whose object is to induce an officer of the State, whether 
judicial or executive, to act partially or ‘corruptly in his office, as 
happened An the. case of Egerton v. Earl Brownlow (1), -decided 
by the House of Lords, or of Marshall v. Baltimore and Ohio-R. R, 
Co (2), decided by the Supreme Court of the United States. The 
decision in Mohan Lal v.. Udai Narain (3), is clearly distinguish- 
able.: There, the Court -invalidated a contract be the intending 
purchaser to reconvey the property tothe defaulter; such a con- 
tract, if permitted, would clearly defeat the provisions of section 9 
ofthe Patni Regulation and would- -thereby attract the operation of 
section 23-0f the Indian’ Contract Act. Noris there any analogy 
between -the present:case and that of- Si/arampur- Coal Co. v: 
Colley.( 1), which holds that a contract: with a public servant, which 
might cast upon-him obligations inconsistent with his’ public duty; 
is'void ' In view of these principles, we are unable to hold that 
the-plaintiff is disentitled to the assistance of the- Court on grounds 
of public policy. - It may be conceded that there is room for argu: 
ment on both sides, as is sufficiently indicated -by the circumstance 
that the two Full Bench decisions: of the Al ahabad High Court in 
Bhagwan v. Murari (5), and Kamala v." Gur. Dial (6), were dis- 
approved ’of inthe Court of the ‘Judicial Cominissionér of Oudh in 
Sajjad v. Nanhi (7) but approved of without hesitation, -shortly 
afterwards, in‘the Court of the Judicial Commissioner of Nagpur in 
Balkisen v. Debi Singh (8). There is, however, much to be said 
in ‘favour of the view.maintained by Sir Basil Scott, CT in Ram- 
krishna-v. Narayan (9), namely, that Government Servants Conduct 
Rules are rules of conduct and not statutory prohibitions, so that a 
disregard of these rules does.;not necessarily taint transactions by 
Government servants with immorality or illegality. We are not, on 


(1) (1853) 4 H. L. C1; 3:94 R. R. I. 


(2) (1853) 16 Howard 414. (3) (1910) 14 C. W. N. 1031 
(4) (1903) 13 C. W. N. 59. z . (s) (1916) I. L. R. 39 All. st. 
+ (6). (1916) I. L. R. 39 All. 58. D (7) Q918) 47 1. C. 694. 


(8) (1919) 16 N. L. R. 25; 5a 1. C. 153. 
(9) (1915) I. L. R. 4o Bom 126. 
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the ‘whole, "müch 'impressed by the argument that the 
cause* of good government would be seriously prejudiced, if 
a Government servant in the position of the plaintiff were 
not deterred from trusting knaves like the predecessor of the 
defendants, and that consequently, in the interest of the public good, 
as it were, they should be permitted to keep for themselves the 
property into the possession of which he was so unwisely and” ui- 
righteously put: The obvious answer is that the plaintiff in suing to 
recover possession of his property is not carrying out an illegal 
trahsaction, but is seeking to put everyone, as far as possible, in the 
correct position. The plaintiff has already intimated to the reve- 
nue authorities that he was the beneficial owner under the settle- 
ment. They have raised no objection, and are content to-register - 
his name in their records. «They'have not taken steps for cancella- 
tion of the settlement, as they might have done, if it were shown, for 
instance, that the plaintiff had abused his position asa Government 
servant and had successfully conspired with his fellow-officers to 
obtain a benami sett'ement on terms unfair to the State and unduly 
advantageous to himself. It is the defendants who are anxious to 
utilise the breach of the conduct-rules by the plaintiff, to enable 
them to retain possession of the property to which they cannot make 
out a vestige of title; plainly, they cannct be permitted to achieve 
this object, despite their anxiety to effect great moral ends and to 
secure the purity of thé public services. We hold accordingly that 
the Court should not refuse to assist the plaintiff in the enforcement 
of his rights as against the defendants i ; 


The result is that the decree made by the District Jadge i is sm: 
ed and this appeal dismissed with costs. we 


A. T. M. : x Appeal dismissed, 


[m 


(^ 


Vou. XXXVI] HIGH COURT. : 
Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice 
3 Chotsner. d A 
PURNA CHANDRA ROY AND OTHERS Civin. 
MATHURA MOHAN SAHA AND OTHERS.* May, 18. 
Occupancy holding—Purchase by part proprietor, efèct of—Bengal Tenancy Act walk 


(VII of 1885) as amended by E. B. & A. Act 1 of 1908, section 22, sub- 
section (2). ` 


The effect of section 22 of the Bengal Tenancy Act as amended by the Eastern 
Bengal and Assam Council Act, is that the occupancy holding disappears and the 
purchaser enjoys the land in his character of proprietor or tenure-holder and not as 
araiyat. Butas upon the disappearance of the tenant right, all the holders of 
the superior interest would prima facie be entitled to possession, that one amongst 
them who is allowed to keep exclusive possession of the land is made to pay his 
co-sharers a fair and equitable sum for such use and occupation. The co-sharers, 
who are deprived of the rent they had previously realised from the occupancy 
raiyat, are in this manner compensated for their loss. 


Appeal by the Plaintiffs. 


Suit for recovery of possession of land upon establishment of title 
thereto. f , 


1 


The material facts appear from the judgment, 
Babu Upendra Kumar Roy for the Appellants. 
Babu Gopal Chandra Das {or the Respondents. 

` er GA Ve 
The judgment of the Court was delivered by 


Mookerjee, J: This is an appeal by the plaintiffs in a suit for Sune, 9. 
recovery of possession of four plots of land upon establishment of 
title thereto. The plaintiffs and the contesting defendants, along 
with many others, were proprietors of mouza Kalipura, The disput- 
ed lands constituted the occupancy holding of a cultivator named 
Dhanu in that móuza. On the 15th December, 1901, Dhanu 
mortgaged the holding to the plaintiffs who belong to a family of 
Roys. The contesting defendants, . who belong to a family of Sabas, 
subsequently acquired the right, title and interest of Dhanu at an 
execution sale, On the 13th December, 1909, the Roys instituted 
& suit to enforce their security and included the Sahas in the cate- ° 


* Appeal from Appellate Decree No. 1007 of 1920, against the decree of Babu 
Nirod Ranjan Guha, Subordinate Judge of Tipperab, dated the 12th January, 
1920, modifying that of Babu Nagendra Nath Bose, Munsif of Nabinagar, dated 
the 23rd December, 1914. 
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gory' of déferidants as. purchasers of’ the” equity of rédemption. On, 


‘the r2jh August, 1910, the mortgage suit was dismissed by, the, 


Court of first instance. , On the a6th April, 1912, the Subordinate 
Judge on appeal ‘decreed the- suit, The decree was executed i in 
due Course, and at the sale which followed, the Roys themselves’ 
became the purchasers, ‘on the. sth. ` August, rota. The sale was 
confirmed. on the. 18th September, 1912 and, symbolical possession. 
was delivered to the purchasers: on the 16th February, 1913. They 
were unable, however, to obtain actual possession and commenced 
this li tigation i on the 25th September, 1913 to eject the Sahas. m SS 


^ It now appears. that before the institution of the mortgage’suit;, 
a suit had been instituted on the rth December, 1907, by some: of | 
the ‘joint proprietors for. partition of their joint ‘properties, including. 
the mouza.Kalipura which comprised the . occupancy: holding- of 
Dhanu. The final decree in-the partition suit was made on the 7th: 
August, ‘1913. Under that decree, the first three plots were allotted ` 
to the Saha defendants. Consequently, in answer to the claim’ set 
up by the Roys ın the present litigation, the Sahas were able to 
rely upon the decree in the partition suit in -their written. statement 
filed on the 2nd January, 1914; The Roys thereupon contended 


_ that they were entitled to be placed i in possession of the disputed 


lands as tenants under the Sahas.. “The trial Court dismissed the 
sult and this decree was affirmed by the Subordinate Judge' on 
appeal On second appeal to this Couit, Fletcher and Huda; JJ. 
remanded the case'for reconsideration. After remand, the. Subor- 
dinate Judge has dismisséd the suit in respect of’ the first three 
plots which have been assigned to the Saha defendants by the parti- 
tion decree, while he has decreed the suit in respect of the fourth ` 
plot which is not claimed by ‘the Sahas, On the present ‘appeal, 
the plainufís have urged that they should have been awarded posses- 
sion of the first. three plots as tenants under the Sahas.’ me are of 
opinion that this contention cannot be sustained, LA naa is izi 


The- -disputed lands are situated i in the District of. Tippera diid 
are ‘consequently, subject to the operation of section 22 of the Ben- 
gal Tenancy Act as amended. by the Eastern ‘Bengal and Assam 
Council Act r of 1908. Subsection. (2) of the section as amended 
is in these terms ` j ES b 


p`- 


20. 5 DU De een in, land is € to à person ‘jointly 
: interested. i in the. land as:propiietor or permanent tenure-holder, 


‘Such persou shall have no right'to hold the land as a xaiyat, but 


i shall hold it as proprietor or permanent tenure- ‘holden, ‘as: the case 


Vor-XXX VI]: ^ pci COURT. © g 


way be; ‘anid’ shall pay to his cosharers i a fair and equitable sum 
ee ‘thé use and’ occupation of the same.” e 


“We shall assume, for our present purpose, that, the occupancy 
Holding of Dhanu was transferable by custom or local usage. It 
was ‘treated as such, not only by the plaintiffs Roys when they took 
iti in mortgage, but also by the defendants Sahas when they pur- 
chased it at the execution sale. The result of the transfer-of the 
océtipancy holding to the Roys at the mortgage sale held on the sth 
Augist, 1912, Was. that, as they were persons jointly interested in 
the land as proprietors, they acquired no right to hold the land as, 
raiyats ; - but they were to-hold it thenceforth as proprietors and i in- 
curred a liability to pay to their co- -sharers a fair and equitable sum, 

for, the use and occupation of the same. Consequently, there was 
. ho subsisting ténancy which could be set up by the Roys against the. 
Sahas. ^ The principle, which underlies the amended section, is by 
rio means difficult to appreciate. The object ofthe legislature was 
tomegative the decision of the Special Bench in /Jawadul Hug v. 
Ram ‘Das (1), and of the Full Bench in Ram Mohan v. Kathu (2), 
which bad ruled that when a co-sharer landlord purchases an occu- 
pahcy holding, the holding does not „cease to exist, but only the 
occupancy right, and the holding continues divested of the right of 
occupancy which attached to it- The effect of the amended section 
is that'the occupancy holding disappears, and thé purchaser holds 
e the land as a joint proprietor or joint tenure; holder, as the case may 
be. - To-put the matter briefly, the purchaser. enjoys the land in his 
character of proprietor or tenure-holder and not as a raiyat. “But, 
' as upon.the disappearance of the tenant right, all the, holders of the 
superior iriterest would prima fade be entitled to possession, that 
one.amongst-them who is allowed to keep exclusive possession of 
the.land is-made to pay his co-sharers a fair and equitable sum for 
such use and occupation. The co:sharers, who are deprived of the 
rent they had previously realised from the ‘occupancy , raiyat, are in 
. this mánner compensated for theirloss. "This is made plain by the 
provision in sub-section (3) which presoribes "that in determining , 
from time to time what isa fair and equitable sum, regard shall be ; 


had to the rent payable by the occupancy raiyat at the time of the ‘ 


transfer as also to the Principles regulating the enhancement or 
reduction ' E the rents of occupancy raiyats. It, is thus fairly 
clear; that.on the 5th August, 1912, as soon as the Roys purchased i 
thet: occupancy holding and title ested ` in them‘ under 'sectión 
‘65° of the Civil Procedure. Pod 1908, the hdiding ceased to have ` 
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any existence in their hand. They began to hold.the land 
as part-proprietors, liable to pay to their co-sharers a fair and? 
equitable sum for use and occupation. The  partition- should 
have been effected on this basis i in the proceedings then pending ; $e 
but whether that Was done. or not, the decree in the” partition “` 
suit cannot be re-opened in this litigation. In any eveht, it "is 
indisputable that the plaintiffs have no subsisting tenancy “fight = " 
in the lands comprised in what was at one time the - Occupancy SEH 
holding of Dhanu. On the date of the commencement of the 
present litigation on the 25th September, 1913, the only source 
of their right was the decree in the partition suit. According 
tothat decree, the Saha defendants and not the pum are 
entitled to possession: 4 


“The result is that the decree made by the Subordinate Judge. 
after remand i is affirmed and this DASS -dismissed with costs.--: 


i 


A. T. M. ` 8 Appeal’ dismissed. 


Kë 


Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice 
Cuming. 


s. ; ~ JAGABANDHU SAHA 
. : 2. 2 
HARIS CHANDRA SIL AND oTHERS.* . nas 


Ebeligtion-- Limitation. Act UX of 1908), Schedule I, Art. 115— Adverse josses- 
sion, against Jemals heir—Purchasers from female keirs—Suii for possession: 
y later purchaser—Converting suit of a different character, if permissible. 


; ` The disputed property belonged to A, who died leaving as his heirs his two 
daughters B and C. They inherited their father’s estate as joint tenants, The 
first three defendants purchased the property from B on the 23rd April, 1888 “B. 
died in 1889. C executed a conveyance of the same property in favour of the 
plaintiffs on the 4th May, 1911, with the concurrence of her sons, defendants Nos. 


^4and 5. C dled in tors. . On the 12th June, 1916, the present suit was instituted 


for, recovery of possession of land upon establishment of title : ^ 


* Letters Patent Appeal No. 77 of 1920, against the decision of Mr. Justice 
Panton in Appeal from Appellate Decree No. 1797 of 1919, against the decision ` 
of: Amrita Lal Mookerjee, Esq., District Judge of Noakhali, dated the 13th 
August, 1919, reversing that of Baba Tribhubaneswar Roy, Munsiff of Sudharam; 
dated the roth Movember: 1917. . Dee 


Vou. XXXVI.] HIGH COURT. . S 
Held, that the. suit was barred under article ias Schedule 1 of the Limitation. CIVIL, > 
Act. . - T LE 
H 1 . 1922. 
An,application was made in serond appeal by the plaintiffs to transfer defend- Ra 
ants Nos 4 end 5, with their consent, to the category of plaintiffs for continuing Jêgabandhu 
the suit for their benefit as well as of defendants Nos. 4 and 5: ^ | ' Haris. * 





Held, that such an. application could not be maintained, as, if granted it would 
be necessary for the added plaintiffs to discard the entire evidence on the record 
and succeed on à case which not only was not made in the first Court 'but was 
absolutely contradictory to the evidence put forward. z 


Appeal by the plaintiff. à ZEE 
Suit for recovery of possession of land on establishment of title. 
The material facts appear from the jüdgment. : 
The primary Court decreed the suit. The decree was reversed 
on appeal. The plaintiffs then preferred a second appeal which 
came onfor hearing before Mr. Justice Panton which, SS was 
dismissed by the following judgment :— : : 


1 


Panton, J.—The suit out of which this appeal .arises was for 1920. 
a declaration of the plaintiffs title to 6 anna share in certain August, 4. 


taluq and for confirmation of his title therein or in tbe alter- 
native for recovery of possessiôn of it. This property is a moiety 
of a 12 anna share which belonged to one  Ramjiban Seal. 
Ramjiban died leaving two daughters Umatara and Kumari each 
of whom inherited a limited interest in a 6 anna share ofthe 
property. The suit related to the 6 anna sbare which belonged 
to Umatara. In the year 1888 this lady executed a convey- 
ance of her interest in favour of defendants Nos. 1, 2 and 3 and 
died childless The plaintiff's case was that the sale not being for 
legal necessity was ineffective after her death when the property 
passed to her sister, Kumari. In 1911, Kumari conveyed the 12 
anna share to the plaintiff, there being, she alleged, a legal neces- 
sity for the sale. Purna, defendant No. 4 and Girish, defendant No. 5 
are her only suryiving sons, ; of them, Purno joined in the sale and 
Girish during the pendency of the suit filed a petition in the Court 
ofthe Munsiff in which he stated that since Kumari had parted, with 
the property for legal necessity he had no further claim to it, | But 
the Munsif finding that. the sale by Kumari was and that the sale by 
Umatara was not for legal nécessity decreed the smt in the plain- 
tiff's favour. ' Against that decision, defendants Nos. r and 3 appeal- 
ed and the additional District Judge has allowed the appeal on e 
the finding that the suit is barred by limitation.. He found that the 
death. of Umatara occurred in the year 1899`or rgoo and that limita: 
tion ran from that date. The plaintiff has consequently preterred 
this second appeal and on his behalf a preliminary Suggestion was 
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thrown out that if defendants Nos. 4and s be transferred to the 
category of appellants the difficulty arising out of limitation would 
be avoided. Defendants Nos. 4 and 5 have accepted the suggestion 
and an application has been made on their behalf to this’ end. Tt, 
is strenously opposed by the other respondents, namely, defendant ts. 
Nos. 1 to 3 ; and the case is not, in my opinion, one where the pde 
cretion of the Court should be exercised in the manner proposed. 
No decree subsists against defendants Nos. 4 and 5 and no rélief is. 
claimed for them ; and as will immediately be apparent, the object 
is to change completely the case with which the ‘piaintiff came to 
Court. The application is therefore, refused. 

It is now urged that the plaintiff can succeed, to some extent, if 
it be found that Kumari’s sale was not for legal necessity. It is con- 


ceded that he cannot succeed on the basis of Kumari's conveyance, 


of rot since Purna had then nothing to convey ; but reliance ' is, 
placed on the abandonment by Giris of his claim to which I have 
just referred. I am invited then, to remand the case in order that 
the lower appellate Court may come to a finding as to whether thete 
was legal necessity for Kumari’s sale or not; since if this question 
be found in the negative, Giris’s title to 3 annas of the property on 
his mother’s death is established. The plaintiff alleged in the plaint 
that Kumari’s sale was for legal necessity. He adduced evidence 
that such was the case ; and on that evidence the Munsiff found 
that the sale was for legal necessity. In these circumstances the 
plaintiff can’t reasonably expect, that he should now be offered an 
opportunity of inducing the lower appellate Court to find that the 
Munsiff's decision of this issue is incorrect. 

The only other contention on the appellant’s behalf is founded 
on a theory that assuming that Kumari’s conveyance was for legal 
necessity what she conveyed may be resolved into two parts, one that 
passed at the time of the conveyance and the other that did not 
pass until her death. The learned vakil concedes, however, that 
this theory has not been adopted in practice in any reported deci- 
sion and I do not now propose to develop ‘it. 

The appeal is dismissed with costs to defendant No. r alone. 
He will also get his costs from defendants Nos. 4 and 5 in the appli- 
cation made by (bom, which I assess at one gold mohur. 

Against this decision the plaintiffs preferred an appeal under 
clause 15 of the Letters Patent. . b: HE 

Babus Panchanan Ghose (fore Baču Jites Chandra a and 
Radhika-Ranjan Guka for the Appellants, ' >- .. 


VoL. XXXVI]. HIGH “COURT. 


“Babu Jitendra Kumar Sen Gupfa for the Respondents. 
“u The judgment of the Court was delivered by 


+ ~- Mòðkerjee J.—This is an appeat under afie 1$ of the Letters 
Fatent f ‘from the’ judgment of Mr. Justice Panton in a suit for reco- 
jos of possession of land upon establishment of title. - 


“fhe s subject-matter of the litigation belonged to one Ramjiban Sil 
who left two daughters. Umatara and Kumari. They inherited their 
father’s estate as joint tenants ; Umatara died in 1899 and Kumari 
in 1915. “On the Zath June 1916 the plaintiff instituted the present 
suit on the strength of a conveyance'executed in his favour by Ku- 
] mari on the 4th May, 19117, with the concurrence of her'sons. The 
claim was resisted by the first three defendants who alleged that they 
had ‘purchased the property from Umatara’ on the 23rd April, 1888. 
The substantial question in controversy was that of limitation. The 
Court ‘of first instance held that the suit was not barred by limita- 
tion ‘and gave the plaintiff a decree. Upon appeal the District Judge 
feversed that. decision and his view has been adopted by Mr. Justice 


Panton. “In our opinion, there is no room, for argument’ that the, . 


claim, of the plaintiff has been extinguished by limitation. 


. Itis plain that under article 125 of the Indian Limitation Act 
Kumari, during the lifetime of Umatara, might have instituted a 


suit for declaration that the alienation made by her in favour ofthe: 


first three defendants was void except for her life. Such a suit could 
* have been instituted within 12 years from the 23rd April, 1888, but 


ever was in fact instituted. When Umatara died, Kumari became 


entitled to take the entire inheritance. As the first three -defend- 
ants were in possession of the property conveyed by Umatara, Ku- 
mari, might have instituted a suit for ejectment ugainst them within 
12 years from the date of her death ; that is, within r2 years from 
1899 such a suit was not instituted by her. On the other hand, on 
the 4th May, 1911:she transferred her interest, to the plaintiff who 
nüght accordingly have instituted a suit within the same period as 
was available to his vendor. Such a suit also was not instituted. 
On the other hand, the plaintiff, afier the death of Kumari, insti- 
tuted the present suit in 1916, which is plainly barred by limitation. 
His claim was based on the ground that the transfer to him by 
, Kumari was for legal necessity and consequently transferred to him 
an'indefeasible title. But whether he had so.acquired a title, which 


terminated: with the death of Kumari or bound the inheritance in. 


the hands of the reversioners, it is not-necessary to discuss. What- 


ever the nature of his title may be, it hás.been extinguished by lapse ` 
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of time, When the fourth and fifth defendants realised this’ diffi- 

culty, an application was made with their concurrence by ihe plain- 
tiff that they might be transferred to the category of plaintiffs and 
might be permitted to conduct the suit for the ultimate benefit.of 
the plaintiff ‘as well as of themselves. This application was not 
made inthe Court of first instance for an obvious reason. ` The 
plaintiff could succeed only on the basis that the sale by Kumari 
was for legal necessity. The fourth and fifth defendants, if ‘they 
sued as plaintiffs, could succeed only on the contradictory hypothesis. 
that the sale was not for legal necessity and did,not affect their 

interest as reversioners. In such circumstances, when the applica- 

tion was made.to Mr. ‘Justice Panton to transfer those defendants- to . 
the category of plaintiff, the fate was obvious. If the application 

had been granted, it would have been necessary for the added: 

plaintiffs to discard the entire evidence on the record and succeed 

on a case which not only was not made in the first Court but was. 
absolutely contradictory to the evidence put forward. 


The result is that the judgment of Mr. Justice Panton is affirmed 
and this appeal dismissed with costs. 


A, T.-M, L. P. Appeal dismissed. 


Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice 
Cuming. 


THE MIDNAPUR ZEMINDARY Co, Ld. 
v 
SRIDHAR MAHATA.* 


Rent, enhancement of Second appeal —Bengai Tenancy Act (VIII of 1885), sec- 
fone 7, 1C94— Decision merely settling rent—Decision determining extent of 
area and liability to enhancement—Tenure- -holder— Question as to: enhanci- 
bility under section'7 of the Bengal Tenancy Act, if can be raísed for the 
first time in appeal. 


* Letters Patent Appeal No: 76 of 1920, against the decision of Mr. Justice 
Walmsley, in Appeal from Appellate Decree No. 1585'of 1919, against the decree 
of H. C. Maitland Esq., Additional Special Judge of Midnapore, dated the 18th, 
December, 1918, reversing tbat of Babu Phani Bhushan Mitra, Assistant Settle- 
ment Officer of Salboni, dated the 26th July, 1917. ` 


Vor, XXXVI.| HIGH COURT. 


The decision of the Special Judge was founded on two facts, namely, firat, that 

the’ defendant held an area in excess of the original area of the tenancy, and was 
cobsequently liable to have the rent assessed on such excess area ; and, secondly, 
that ‘the tenure held by the defendant was of such a description thet its rent was 
liable to be enhanced : 
- ^ :Held, that as the decision of the Special Judge involved a determination of two 
fundamental questions in connection with the tenancy held-by the defendant, 
namely, the extent of area and the liability to enhancement, it was not a decision 
merely settling a rent within the meaning of section 109A of the Bengal Tenancy 
Act and & second appeal from the decision of the Special Judge lay to the High 
Court ` Snanada v. Amudi (1) referred to. 


"Where the landlord seeks to have the rent of a. tenure-holder Saken, the first 
point for investigation is, whether the rent is liable to enhancement; when this 
has been made out, the real po'nt for determination is, whether there is a custo- 
mary rate payable by persons holding similar tenures in the vicinity. Itis only 
when this has been answered inthe negative that the rent can be enhanced up to 
such limit as the Court thinks fair and equitable. When none of these matters 
was investigated in the Court of first instance, the appellate Court should not give 
effect to the contention that the rent was enbancible under section 7 of the Bengal 
Tenancy Act, 

Appeal by the Plaintiffs Landlords. 

Proceeding instituted under section to of the Bengal Tenancy 
Act by the landlords against theit tenant, with a view to have fair 
and equitable rent settled in respect of the tenure held by him. 
The Settlement Officer increased the rent by a sum of Rs. 5-10-6p. 
On appeal by the landlords, the Special Judge directed that the 
gent payable by the defendant should be Rs. 139. On second 
“appeal by the defendant, this decree was reversed by. the following 
jungment : 


Walmsley J: This appeal is preferred by the defendant. The 
landlord, the plaintiff, made an application purporting to be under 
section 105, clause 1 of the Bengal Tenancy Act, after the publica- 
tion of the record of-rights, asking for rent to be settled of the hold- 
ing in the possession of the defendant. The latter part of the plaint 
shows that the landlord relied upon the provisions of section 52 of 
the Bengal Tenancy Act. In the first Court'the Settlement Officer 
increased the rent by a sum of Rs. 5-10-6 pies.- Then the landlord 
appealed and the learned Judge directed that the rent payable by 
the defendant should be Rs. 139. It is against this decision of the 
lower appellate Court that the defendant has preferred this 
appeal. . f 

A preliminary objection is taken that no appeal lies by virtue of 
clause 3 to section 109 (A) of the Bengal Tenancy Act. It appears 
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to me that this bolitenton is wrong, “In the present ‘ease ibe plaiá- 
tiff did not ask thé Court merely to settle rent. He asked for the 
panog rent to pes varied by vittae of the provisions Sf settion st 
where the rent is increased by. viria of that section a second appeal 
does lie. The “pa SEN objection must, therefore, “be "ovér: 
ruled. raros TE SE SEIP ORIA 
To cometo the substinice of the Ee it appears: that the origi? 
nar reit of the holding was R$ 1738 as. for an drea: ot P ST “ipa: 
At-the time of the survey it was ‘found that the area in the possess- 
' jon of the defendant exceeded the original areá by’ $jg acres and it 
is in consequénée of this excess: ‘that the learned Settlemetit Officer’ 
"incréased the rent by a 'sum of RS. $-10- 6 pies. ' His caléülation 
on this point Ia ag follows. , He found two année and‘ six pies pet 
bigha to be the fair tent for’ Mii ‘bighas and ‘eleven anas and "six 
“pies per: bigha for. 5 bighas oad, the result being Rs. 5- “roas-6'pies, 
When the: case’. went before':the learned ` Judge thé" lands 
lord apparently’ raised a point which bad not’ been takén-in the - 
plaint or in the proceédings. before the first Court that* - section! D 
the Bengal Tenancy Acr should: be applied ‘with regard- “total 
assets of the tenure. - The learned Judge accepted this view of thé! 
case and rémarkéd thàt the leariicd Settlement Officer liad applied 
the: principle. sin! ‘regard tó "a ‘portion of the assets’ but nof-with’- 
regard to the balaince. Lam unable :o understand ‘what -the léatii:” 
ed Judge means: "by this. remark "and the ‘learned counsel- who, ` 
appeared on' behalf of the respondent, the landlord, has been -iinable* 
to throw any light upon this - -part of the judgment. - 57 "- e 
If the learned Judge had given the details of the calculation i om 
which he.based his iemark, | might be-able to- appreciate his reasón-" 
ning. In any case, however, the fact remains that the plaintiff did not? 
refer to the provisions of Sec. 7 in bis plaint or in the procéedings~ 
betore the first Court, . It appears t to me that the proper""éoursé will’ 
be:to set aside the Judge’ s order on the ground that he has miscoh-? 
ceived what the frst Court. did and- secondly on the- gióurid that 
the plaintiff originally did not,’ ‘base his cáse on the” provisions D 
section 7 of the Bengal Tenancy Act. aouh SNC Des 
Then conies the question whether the case should be remanded” 


` to the lower appellate - Court or whether ` ‘the order of thé first- 


Court should be restored. I think’ I should adopt the latter‘ course, 
It does not appear to- have been suggested either in the plaint' or d 4 
the first Court. that the landlord had a right to demand àri enhance: 


ment immediately after the Gel "publication of the record-otrighity a 
Oo ag es AË ah 
vn NGETAN 


VA Isa "n 
Vot. XXXY I.) - ^ ^. HIGH court. i vs 
EN is “nothing in. “the judgment op "We. lower appellate Coni 
about | the: "rights of the parties under their contract. The plaint 
clearly suggests that the landlord wanted nothing but aditional 
me e to suggest that the first Court was wrong in the estimate it 
placed. upon the profits to be derived from the excess land 1 think, 
therefdre, that the. decree of the first Court should, be restored. 
ca T accordingly, allow this appeal, set aside the judgment and 
decree of. the lower appellate. Court and. restore those, of the first 
Court with costs in this Court and in the Jower appellate Court. 
| Against this decision the plaintiffs landlords préferred an appeal 
under. Clause zo of the Letters Patent. 
; Babu Proboak Kumar Das for the Appellants. 


Babu Mohes Chandra, Banerjee (for Babu. Pramatha Nath Ba- 


mages) ior the Respondent. .. ` 
< The judgment of the Court was delivered Se 
ie Mookerjee J. :- This is an appeal under clause r5 of the Letters 
Patent from the judgment of Mr. Justice,.Walmsley in a proceeding 
under section ros of the Bengal Tenancy Act. ` 
‘The appellants who- were the-landlords-instituted these proceed- 
ings against the respondent, their tenant, witha view to have fair 
and equitable rent settled in respect of the tenure held by him» 
‘The case-as presented to the Settlement Officer was that the defen- 
"lant.-was.in occupation of an area in excess of what he paid rent 
for and was consequently liable to have his rent increased. Two 
issues. were raised to cover this point ; namely, first, Does the defen- 
dant. hold ang area--in excess of what he is paying rent for ? and 
secondly; What should. be the fair rate of rent-for assessment of the 
excess area, if-any? The Settlement Officer came to the couclusion 
thatthe;defendant held.an excess area of 5'95 acres, and that the 


rate, of. rent should be fixed at-2 annas 6 pies per bigha which: 


was- the, average rate fixed-upon the original area, "The Conse- 
quence-was that the rent -was- increased by Rs. 5-106 pies. The 
landlords appealed against this decision and argued before the 
Special-Judge that they'were entitled - to. have the rent enhanced 
under section 7," The. Special Judge acceded to .this contention 
- and held that the rent payable by the defendant should be fixed at 
Rs: 139.. The .tenant thereupon. preferred. a second. appeal to this 
Court, »,À preliminary objection was taken to.the competence of the 
appeal.on the ground that the decision of the. Special, judge wasa 
decision settling rent within the meaning of subsection (2) of 
of section tog A and. was consequently not liablé to be challenged 
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Kerg by way ofan appeal to this Court. Mr. Justice Walmsley over-: 


Ko ruled ¢his contention, and held that the decision of the Special Judge: 
Midnapar Ze Tamindary had been founded ona basis never put forward before the Settle~ 
Got E ment Officer. He accordingly allowed the appeal, set: aside thé 


Sridhar. ' decision of the Special Judge and ES the decree of the! wewe 
Mookerjse, F. ment Officer. 4 EAT 


On the present appeal it has esa contended that the appeal 
heard by Mr. Justice Walmsley was incompetént. We are -of 
opinion that there is no foundation for this contention and 'that'it'is' 
opposed to the decision of the Full Bench in the case of Jndriada 
Sundari Chowdhurani v. Amudi Sarkar (1). The principle appli: 
cable to cases of this- character was explained in that decision: “If 
in any proceeding under section ros, questions under section 105A 
have been investigated and determined, the order of the Settlé 
ment Officer, though in form an order which settles a fair and equi? 
table rent, does in substance embody a decision of questions 
within the scoge of section to5A: and consequently of section 166. 
Such a decision is not one merely settling a rent within the meaning 
ofsection rogA and is consequently liable to be challenged by 
way of second appeal to the High Court" In the case before 
us, the decision of the Special Judge is founded on two essential . 
facts, namely, first, that the defendant held an area in excess of 
the original area of the tenancy and was consequently lable to 
have the rent assessed on such excess area; and secondly, that” 
the tenure held by the defendant was of such a description that its 
rent was liable to be enhanced. Consequently, the decision of the 
Special Judge involves a determination of two fundamental questions 
in connection with the tenancy held by the defendant ; namely, the 
extent of area and the liability to enhancement There can be no 
room for argument that a decision of this character was not a deci- 
sion merely settling rent within the meaning of section 109A and 
the appeal was consequently competent. , 


As SE the merits, we entirely agree with the view "Gen 
by . Justice Walmsley. The record does no ` disclose 
the Bac trace of a contention in the Court of first WE that 
the defendent was liable to have his rent enhanced under section 7. 
The argument which was advanced for the first time before the 
Special Judge, should not have been entertained by him for decision 
on the materials available on the record. Section 7 provides that the 
rent of a tenure- holder, when it is liable to enhancement, mày, Subject 


(1) (1916) T. L, R. 43 Calc. 693 ; 23 C. L. J. 281. ~ "on 
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to any contract between the parties, be enhanced upto the limit of pba 

the customary rate payable by persons holding similar tenures m the gaas 
vicinity. Itis only where no such customary rate exists, that it may, Midnapur Zemindary 
subject as aforesaid, be enhanced up to such limit as the Court thinks Aes 
fairrand equitable. The section then proceeds to lay down a rule Sridhar. 


for the ascertainment of the fair and equitable rent. Consequently,  Mookerjee,. y. 
where, the landlord seeks to have the rent of a tenure-holder enhanc- 
ed, the first point for investigation is, whether the rent is liable 
to-enhancement. When this has been. made out, the next point for 
determination is, whether there is a customary rate payable by per- 
Sons. holding similar tenures in the vicinity. It is. only when this 
has been answered in the negative that the rent can be enhanced 
up.to such limit as the Court thinks fair and equitable. None of these 
matters had been investigated in the Court of first instance for the 
reason that the question was not raised in that Court In these 
circumstances, Mr. Justice Walmsley properly allowed the appeal 
and restored the decree of the primary Court. 

The result is that the judgment of Mr. Justice Walmsley is 
affirmed and this appeal is dismissed with costs. 


A. T.-M L. P. Appeal dismissed. 


‘Before Sir Asutosh Mookerjee, Knight, Judge, and Afr, Justice 


Chotsner. 
2 SYAMA CHARAN DAS Civi. 
D. ` 1922. 
4 Saeed 
"' '"'* * SATYA PRASAD CHAUDHURI.* June, 12, 20. 
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Suit on prior decree—Declaratory decroe—Suit, maintainability of. 


i A suit is not maintainable on a prior decree, if the relief claimed in the suit bas 
already been granted by the decree and could have been obtained. by enforcement 
thereof in execution proceedings. 


A decree which merely declares the rights of parties end does not direct any e 
ee be done, is incapable of execution. In such an event, a separate suit will 


: * Appeals from Appellate Decrees Nos. 1613 and 1656 of 1920, against the 
decree of Babu Kumud Nath Ray, Subordinate Judge of Chittagong, dated the 
jth Merch, 1920, modifying that of Babu Abinas Chandra Ghose Hazra, Munsif 
of Patiya, dated the a7th July, 1917. « 
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lie to 'enforce- the. rights ‘declared by the decree: — Do«bee v. Yomwkes (1) “and 
Tata Chgriar v Singura (2). . ` Uo Fui. ACS 


Appeal by the Defendant. e gt As 
Suit for establishment of title and for recovery of possession. , 
Babu Narendra Kumar Das for the Defendant in both deier, ES 


Babu Debendra Nath Bagchi (for Babu Bepin Chandra Mallick) 
for the Plaintif i in both epee: : 


The material facts appear from the judgment. 


"CA d 
The judgment of the Court was-delivered by 


` Mookerj ee J: These appeals are directed against the decree | 
ina suit for recovery of possession of immovable property upon, 
establishmént of title. The lands are comprised in two schedules, 
attached to the plaint and originally belonged to a u^ of Chau: 


dhuris, whose pedigree is set out below : Lët 
Gutudas Chaudhuri ^s : e "D 
| DH H 
| 

Rasik Chandra Ramratna’ Chaitanya Charan’ 
defendant 7 .. . 

Satya Prasad 7 ` A. 

Plaintiff. , 


Sch an g d 
Rajani Ranjan Jamini'Ranjan Kamini Ranjan Nalini Ranjan 
* defendant 3. defendant 4. defendant 5. defendant 6. 


On the gth February, 1900, Rasik Chandra, the father of the 
plaintiff, instituted: a suit against his two brothers, Ramratna and | 
Chaitanya Charan, for declaration of title to various properties which, . 
he asserted, belonged to the joint family, for partition, for accounts . 
and for incidental reliefs. The claim was contested ; but on the SEN 


“July, 1904, a petition of compromise was filed in Court, and on the 


3oth July, 1904, a consent decree was made thereon in due course, , 
During the pendency of that litigation, the properties now in dis- : 
pute had been sold and had passed out of the hands of the members . 
ofthe family. The lands comprised in the first schedule were 
brought'to sale in execution of a decree for money against Ram- 
ratna and were purchased by one Nabakisor Chaudhuri on the, Sch ` 
April, 1904 ; that sale was confirmed on the r&th April, 1904. Thé 
purchaser, as has since transpired, sold the property on the 8th 
April, 1906 to Syama Charan Das who is the first defendant i in this ` 
litigation. The lands if the second schedule were sold for arrears 


(1) (1868) 3 Agra H- C. R. 381. (a) (1881) L. L. R. 4 Mad, 219. 


Vor. To ` — HIGH COURT. 
vH BES 
of revenie: on the roth Septetubsts 1903, and were' purchased by 


Sarada, Charan, Guha,- the second defendant.in this, litigation, whose 
title took effect retrospectively from the a6th June;.19o2, the date of 
default, On the erh July, 1916, the plaintiff,commenced , this liti- 
gation for establishment of his title and for recovery of possession. 

He joined as deferidants, his surviving uncle and his cousins, as 
also the assignee from the purchaser at the ‘execution sale, and the 
purchaser, at-the revenue gale. The claim was contested only by the 
two,purchaser defendants. As regards the second defendant, the 
suit has been dismissed. by both thé Courts, inasmuch as he acquir- 
ed an unimpeachable title by his purchase at the sale for arrears of 
revenue, and we are not concerned with him in this appeal. As re- 
gards the first defendant, the trial Court dismissed the suit ; but, 
upon Appeal, the Subordinate Judge has reversed that decision. The 
plaintiff has, Bowever, been awarded a decree, not in respect of an 
one-thitd share as claimed by him, but! only with regard to an one- 
foürtlr share, _on the basis of the petition ` of compromise which cul- 
minated in the consent decree in the previous litigation. Two ap- 
peals have been preferred against this decree. The first defendant 
has appea ed on the two fold ground that the suit is not maintain- 
able and that the claim is barred by limitation. The plaintiff has 
appealed ‘on the ground that he should have been awarded an one- 
third instead of an one-fourth share. Three points have thus emefg- 
ed for consideration from the arguments addressed to us, namely, 


first, is the Suit maintainable ; secondly, is the suit barred by limita- ' 


tion ; dnd thirdly, is the plaintiff entitled to'an one-third or an one- 
fourth share, 

AS fegards the first question, the defendant appellant. has con- 
teiided that this is in substance a suit on the decree in the previous 
litigation, find à suit cf this description 1s not maintainable, specially 
as üh “application for execution of the former decree, if made at the 
date of institution of the present suit, would have been success- 
fully mét by the plea of limitation. The question, how far a suit is 
muiitainable on the ‘basis of a decree in a previous litigation be- 
tween the same parties, was investigated. by this Court.in the case of 
Kali Charan v. Sukhada Sundari (G) It was there. pointed out 
that the pririciple on which an action is allowed to be, maintained 
on 4 i judgmeiit i is that where a Court of competent jurisdiction has 
adjudicated a certain sum to be due from one person to another, a 
legal obligation.arises to pay that sum, on which an action of debt 
to enforce” the judgment may be maintained ; | Seo" the decision oí 
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Baron Parke in Williams-v. Jones (1). But this principle is subject | 
to the qualification that an -action is. permissible, only where the” » 
judgment cannot be enforced .in some other way. This was. indi. 
cated by Lord Tenderden, C. J. in Henley v. Soper (2), when. "Be. 
observed as follows-: ! there is a ‘great difference between the. de- 
cree of a cdlonial Court and of a Courtof.equity in this country ; SC 
the colonial -Court cannot enforce its.-decrees here, a Court... 
of equity in this country may, and, therefore, in- the latter qase, + 
there is no occasion for. the interference of a Court of law, | 
in the former there is, to prevent a failure of justice.” This 
shows that-the- Courts should.refuse to take cognizance of actions: on. 
decrees, when the Court which made the decree can enforce it, . 
thereby rendering the. action superfluous: Sadler v. Robins (3) ;. g 
Carpenter v. Thornton (a); Henderson. v. Henderson (5). Conse, 
quently, although it has been held that an action will lie on-a judg: . 
ment which ‘finally establishes a debt, whether the judgment be . 
English or Foreign, [Grant v. Easton (6) ; Nouvion v, Freeman. For À: 
Pemberton v. Hughes (8) ; Hodsold v. Baxter (9) ` Clydesdale Bank, | 
v. Schroder & Co. (oi: Gibson & Co. v. Gibson (11); Sha v. Ce 
Allen (12)), sill, ifan English judgment can be enforced in. some, 
other way, it is an abuse of the process of the Court to bring an ac, 
tion upon it : Pritchett v. English and Colonial Syndicate (13). ` 


The rule enunciated in Kali Charan v. Sukhada Sundári (14), 
has been substantially accepted elsewhere. We are not unmindful 
that in Lakhrani Kuar v. Bhanraj Singh (15), Walsh J. held that a ° 
suit was maintainable on the basis of a prior decree, even where the. 
decree was barred by limitation. ‘The opinion expressed by Walsh. 
J. was however doubted by Sir Henry Richards, C. J. and Rafiq J. 
on appeal, though ‘they affirmed his decision on other‘ grounds : 
Dhanraj Singh v. Lakhrani (16) ; and the ‘case was: subsequent-" 

(1) (1845) 13 M. & W. 628 ; 67 R. R. 767. E ap 
(2) (1828) 8 B. & C. 16. (3) (1808) 1 Campbell 253. 

(4) (1819) 3 B. & AM. 52 ; 22 R, R. 299. 

(5) (1844) 6 Q. B. | 288 ; 66 R. R. 384. ` 

(6) (1883) 13 Q. B. D. 302. (7) (1889) 15 App. Cas. 1. 

(8) (1899) 1-Ch. 781. '^ : 2 

(9) (1858) E. B. & E. 884.5 113 R. R. 919. 


Go) (1913) 3 K. B. 1. - Gi) (913) 3 K. Gees 
(12) (1914) 30 T. L. R. 631. (13) (1899) rd 

(14) (1915) 22 C. L. J. 372 ; 20 C. W. N. 58. 

(15) (1910) 14 A. Lt, 102. . 


(16) (1916) L L. Re 38 AL. 509 , 14 A. Le J. 709. 
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ly overruled in Ramanand v. Jayram (1). ` The balance of- judicial 
opinion is thus in favour of the view that where br a former ad- 
judication a person became entitled to a remédy by process of exe- 
' cution for the recovery of possession, and‘ has, by his own laches, 
lost this remedy, he cannot be permitted to revert to'the position 
which he held pr.or to the institution of: that suit and to ask fora 
remedy in a fresh suit. This view is supported by the decisions in 
Doobee v. Jowkee (ai ` Ramjus v. Ramnarayan (3) ; and Hoolassee 
v. Pursotum (4). The decisions of the Madras High Court in Zen. 
Jeepen v. NanjiyaA (s) ; Muttu Velu v. Vythilunga (0); Sivanuanja 
v. Meenakshi (7) ; Sungara v. Sundira (8) and Periaswami v, See- 
tharama (9), affirm the view that as against the judgment-debtor 
himself or as against his legal representative, who, as such, is 
equally bound by the judgment, the:remedy under the statutory 
processuallaw of this country is only by way of execution of the 
decree, and no Suit can be brought upon the judgment to obtain 
the identical relief already gnanted thereby. To the same effect 
are the ‘decisions of the Bombay High Court in Mancharam 
v. Bakshi (oi: Kisan v. Anandram (11); Sayad Nasrudin v. 
Venkatesh (12) ` Fakirapa vy. Pandurangapa (13) and Merwanji v. 
Ashabai (14) where mention is made of the practice which at one 
time prevailed in Bombay and sanctioned the institution of suits 
on judgments of Small Cause Courts; cf. Savill v. Dalton (15). 
The development, of the law on the subject in this Court is 
*outlined in the case of Kali Charan v. Su&hada Sundari (16), where 
the earliar decisions in Sandes v. Jomir (7) ; Munshi Golam v. 
Curreembux'(18) ` Attermony v. Hurry Dass. (19) ; Annoda Prasad 
v. JVoba. Kishore (20) ;_ Ashi Bhusan v. Pelaram (21), and Kalika- 
nund v. Biprodas (22) are reyiewed. The essence of the matter is that 
a Suit is not maintainable on a prior decree, if the relief claimed. in 
the suit has already been grantod by the decree and could have been 


(1) (1920) 18 A. L, J. 1001. A 
(a) (1868) 3 Agra H. C. R.381. (3) (1770) 2 All. i1. C. Re 382, 


(4) (1871) 3 A. H. C. R. 63. - (5) (1869) 4 Mad. H. c R. 453- 
(6) (1870) 5 Mad. H. C. R 185. (7) (1870) e Mad H. C. R. 375: 
(8) (1870) 6 Mad. H. C. R 13. (9) (1903) 1. L. R. 37 Mad. 243. 
(10) (1869) 6 Bom. H. €. R, 231. (11) (1873) 10 Bum. H. C. R. 433. 
(12) (1870! I. L. R. 5 Bom. 382. - (43) (1881) I. L. R. 6 Bom. 7. 
(14) (1883) |. L. R. 8 Bom. 1. (15) (1915) 3 K. B. 174. 

(16) (1915Y 23 C. L. J. 272. (17) (1868) 9 W. R. 399. 


(18) (1879) I. L. R. 5 Calc. 394; 4 C. L, R. 477. 

(19) (1881) I; L, R. 7 Cale. 74; 9 C, L. R. 457. 

(20) (1905) I. L, R. 33 Calc. 56g. (ax) (1953) 18 C. L. J. 362. 
(22) (1914) 19 C. W. N. 18. 
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.must now be tested from this standpoint, 
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obtained by enforcement thereof in execution proceedings., The 


. rule, recognised i in this qualified form, avoids the danger of ; “the pos- 


sibility. of an infinite succession ‘of suits on decrees, for the en- 
forcement of a single cause of action. The case for the plaintiff 

The previous suit instituted by the father of the plaintiff'was for 
declaration of title to the properties then in dispute, as joint family 
properties, for partition, for accounts, and for incidental reliefs, If 
the parties had proceeded to trial, and if the plaintiff had been suc- 


cessful, a-decree to this effect would no doubt have been made in his, 


favour. The parties, however, came to terms and ‘a consent decree 
was passed. This decree, as appears from an examination of the 
petition of compromise, was merely declaratory of the rights ‘of the 
litigants ; it did not entitle the then plaintiff to take possession by 
execution. The properties now in suit were included in the second 
clause of the petition of compromise which was in these terms 2 that 
in theimmovable properties, which are mentioned in the plaint as 


` the self-acquisitions of the plaintiff and the defendants, " whether 


standing ‘in their own names or in the names of others, the 
plaintiff will have a fourannas share, the second defendant a four- 
annas share, and the representatives of the first defendant the remain- 
ing eight annas share." ‘The petition of compromise did not: state 
with regard to the properties comprised in this clause, or, indeed, 
with regard to the properties mentioned in- the other clauses, that the 
contending parties would be entitled to take possession of their res- 
pective shares by execution. The-compromise settled the extent of 


- the right of each of the rival claimants, which was .by no‘ means 


identical in respect of the different properties ; but there was no 
provision that the rights so fixed were to be enforced. by execution 
of-the decree. The decree was in essence-declaratory ‘in character, 
and the plaintiff could not have. recovered possession in -execution 
thereof. This is in accord with the opinion expressed in Doodee v. 
Jowkee (1), and Tata Chariar v. Singara (a), that a -decree which 
merely declares the rights of parties and does not direct any fact to 
be done, is incapable of execution. In such an event, a -separate 


. Suit will lie to enforce the rights declared by the decree, and in fact 


a regular suit affords. the only method of enforcement of such 

right. This doctrine has been applied in a familiar class: of cases, 

namely, where the right of the plaintiff to maintenance.has been de- 

clared by the decree, but the decree does not direct the^defendant 
` | 05] 


(1) (1868) 3 Agra n. CR. 381. ` (2) (1881) I.-L, R. 4 Mad. 219. 
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^ to pay the allowance at stated periods ; Wawasish v. Vilayette (1) ; 
S a; Madhaoras v. Ramrao (s) ; but itis otherwise, if the decree is so 
WC "framed as to be capable of execution from time to time 5 Ashutosh 
"uc y, Pubhimeni (3); Matangini v. Chooneymoney (4). The distinc- 
tion is illustrated by other classes of cases including cases where 

un „~ the, relief sought is recovery of possession ; Girja Kanta v. Mohim 
. suo, Chandra (5) ; Shama Charan v. Madhub Chandra (6) ; Gobanathu 
Ve Sakharam (7); Mahomed Ibrahim v. Meera Oommal (B); 
;, Mohammad v. Bhagwana(g). Here the principle applies that 


.,, Where.a decree is merely declaratory and does not require to be, 


. Carried into effect by process of execution, the right thereby 
p ascertained and declare 1 exists independently of any- process for 
„u, ` enforcing it. Consequently, the present suit for recovery of 
vila „possession cannot be deemed to be barred. ` 
bes -- -As regards the second point, the defendant has contended that 
hs the claim is barred by limitation, inasmuch as the father of the 
», plaintiff had lost possession in 1897, three years’ prior to the insti- 
i.. tution of the previous suit, This argument is ‘based on the falla- 
a, Cous assumption that the present suit is based upon the original 
“iu: dispossession as the cause of action. The truth is that -when the 
-nı consent decree was made, the .prior adverse possession, if any, 
u,- forthwith lost its hostile character. The legal effect of the cons. nt 
. decree was that the parties became, from the date thereof, co 

owners in joint possession ; and if, thereafter, the defendants to that 
. litigation continued in occupation, their possession could be attribut- 
^ ed only to their character-as joint-owners. They could not sec- 

.. Tetly or.surreptitiously, convert their occupation into hostile possess- 
o; ion, In any event, none of the defendants had been, at the date 
:.: Of this suit, in occupation for twelve years since the date of the 
atx Consent decree; and the suit is thus cleaily not barred under Art. 
er" 144 of the schedule to the Indian Limitation Act. The first defen- 
, «dant, who purchased pendente lite, is bound by the decree in the 
jot previous suit, and is in no better position than the other defendants, 
. ,Whose right, tille and interest had vestedin him. He cannot es- 
x. Cape the operation of section 52 of the Transfer of Property Act, 
-z either because he purchased atan involuntary sale: Mori Lai v, 


(1) (1868) 2 Agra H. C. Ri23. | (2) (1896) I. L. R. 22 Bom. 267. 
wie ^ (3) (1891) IL. R, 19 Cale. 139. (4) (1895) l- L. R. a2 Calc. 903. 
-p7 ” (5) (1915) 23 C. L. J. 587 ; 20 C. W. N. 675. 
prof (6) (1884) 1. L. R. 11 Calc. 93. ' (7) (1920) 1. L. R. 44 Bom. 977. 


(8) (1910) M. W. N. 368; 8 M. LAT, 379. 
(y) (1913) 12 A. L. J. 31. 
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Karrabuldin (1), or because the- suit terminated in a consent 

decree : Bharat Ramanuj Das v. Sarat Kamini (2). A 
As regards the third point, ' the -plaintiff claims an one third 

share independently of the compromise in the previous suit, But 


- the consent decree binds the plaintiff equally with the defendants, 
` and effectively bars a claim in excess ofan one-fourth share : Zo re 


South American and Mexican Co. (3); Huddersfield Banking Co. 
v. Lister (4) ; Wentworth v. Bullen (5); Kanhai Lal v. Lila 
Brij Lal (6) ; Fateh Chand v. Narsing Das (7) ; Bharat Ramanuj 
Das v. Sarat Kamini (2); Rampat v. Durga Bharthi (8). 

The result is that the decree made by the Subordinate Judge is 
affirmed and both the appeal are dismissed with costs, 


A. T, M. | Appeals dismissed, 


WO (1897) L. R. 24 !. A. 170 ; L L. R. 25 Calc. 179. 
(3) (921) L L. R. 49 Cale a20; 34 C. L. J. 96 ; a5 C. W. N. 806. 
(3) (1895) i Ch: 37. (4) (1893) 2 Ch. 273. 
(5) (1829) 9 B & C. 840 ; 33 R. R. 353. 
(6) (1418) L. R. 4s I. A. 118; l. L, R. 4o All. 487. 
(oi (1912) 22 C. L. J. 383. i < 
(8) 11631) 23 O. C. 303; 7 O. L. J. 547. 
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Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice 
Choisner. é 
feats J. D. EZEKIEL 
sx D l 
DEEN ANNADA CHARAN SEN.* 


Registration—Sale of immovable property—Transfer of Property Act a V of 1852), 
‘section 5¢— Bengal Municipal Act (UI B. C of 1884), sections 39, 34 37— 
Indian Registration Act (XVII of 1908), sections 17(1) (b). 24, $2, 34, sub- 
sections (1) to (3), 35(1) (a) —Chairman, but mot other executants, presenting 
document for regisiration— Document, effect and Signed '— Nàme, insertion 
of, in any part of document. . y $ 


Where a deed of sale was drawn up in the form of an indenture between ““ the 
Chairman of the Municipal Commissioners of Chittagong, a body corporate having 
perpetual succession and a common seal called the vendor, of the one part", 
which was drawn up in proper form in view of.section 29 of-the Bengal Municipal 
Act, and it was duly presented for registration, by the Chairman only, the other 
executants did not appear and admit execution before the registering officer, so as 
to enable him to register the document with regard to allof them and thus the 
registration was not completed : 


Held, that the title of the vendee was not perfected; that the deed bad no 
legal operation as a deed executed and registered by other executants, 


It is the duty of the Courts in India not to allow the imperative provisions of 
the Act to be defeated, when the one object of the Act isto make it difficult 


for persons to commit fraud by means of registration under statutory provisions. 


The provisions of the Indian Registration Act, namely, sections 32, 34 and 35, 
were very carefully designed to prevent forgeries and the procurements of deeds by 
fraud or undue fnfluencee and it is necessary to insist upon their exact compli- 
ance. 


Where, by the constitution of à corporation, any special mode of execution of 
its deeds is prescribed, or any particular formality is required to be observed 
in affixing the corporate seal, every deed of the corporation must, in order to 
be completely binding, be executed in the manner or with every formality so 
prescribed; Clark v. Imperial Gas Co. (1). 


A public corporation should comply strictly with provisions in the statute re- j 


garding execution of contracts ! Chairmen, South Barrackpore Municipality v. 
A mulya (2) and other cases. 


A document duly presented for registration can be registered only in respect of 
_ the executants who appear personally or by a representative and admit execution. 


* Appeal from Appellate Decree No. 2216 of 1919, against the decree of Babu 
Rajendra Lal Sadhu, Subordinate Judge of Chittagong, dated the 6th June, 1919,, 
modifying that of Babu Bhupendra Nath Mukerjee, Manis of Chittagong, dated 
the 14th January, 1918. : 

(1) (1832) 4. B. & Ad, 313. - (a) (1907) I. L. Re 34 Calc. 1030. 
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CiVIL. If a document, which has been executed by several pergons, .is registered. upon 
: ge the appearance and admission of one of these persons, there is no effective rogié- 
cas tratios as regards the other executants who neither appear nor admit execütion. 1:7 
J. roe The term ‘signed’ in section 37 ef the Bengal Municipal Act, implies that ‘the 
“Amnada. signature must be affixed for purposes of execution of the document., © + staf 


ES The insertion of a name, in any patt of the writing, in a manner to authenti- 
cate the instrument, is sufficient : Fohnson v. Dodgson (1) and Caton v. Catoni (2). 

; Where the name occurs in a document, not as authenticating thé whólé, but 

only for. a particolar purpose or only with reference to a part; it is not:an 

effective Signature: Gosbell v. Archer (3)'and other cases. Sane ent AE 


* The question always is, whether the party, not having «signed .the documént 
regularly at the foot, yet meant to be bound-by it as it stood, or. whether it was left 
so unsigned because he refused to complete it; but when -it is- ascertained ,that 
he meant to be bound by it as a complete contract, the signature is for purposes 
of execution effective: Stokes v. Moore (4). 


Appeal by the Defendant. , 2 l SE S Gs 
Suit for possession. ` ud. E 
The material facts appear from the judgment. . eee 
Babus Mahendra Nath Ray, Chandra Sekhar Sen and “Pranalia 
Wath Banerjee for the Appellant. Sen ee 
Babus Ram Chandra Mosumdar and Narendra C handra Das 
for the Respondent, E 
2 3 c. A. v. 


The judgment of the Court was delivered by 


June, 20. . Mookeijee J. :—1 be subject-matter of the htigation which-has 
= led up to this appeal is a small tract of land situated in the’ town of 
Chittagong, and included ın a laiger area purchased. by the plaintif 
respondent from the Chittagong Municipality on the 1gth- December, 
1913. The defendants appellants. disputed the title: of the plainuff 
as also of the Municipality, which, . it was alleged, had acquired the 
Property under the Land Acquisition Act." The Court of first inst- 
f ance found against the ‘plaintiff and dismissed the suite. -Upon ap- 
` peal, the Subordinate Judge has reversed that decision and decreed 
the suit. On the present “appeal; the decree of the Subordinate Judge 
has been assailed substantially on- two grounds, namely, -first,-that 
assuming that the Municipality had acquired a good title to the land 
by virtue of Proceedings regularly taken in respect thereof under-the 
Land Acquisition Act, such title has not been transferred. to. the 
plaintiff by a deed duly executed and ‘registered in conformity, with 
the provisions ‘of Ve Transfer of Property Act, the Bengal: Municipal. 
(1) (1837) 2 M. & W. 655 ; 46 R.R. 733. (2) (1867) L. R. a Bibi 
(3) (1835) 2 A. & E. 500; 41 Ry Re 475+ (4) (1786) 1 Coi, gig ju RR, ai 
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Act and thé Indian Registration Act ; ‘and:secondly, that the Muni- 
cipality never acquired a valid title to the land, inasmuch as the pro- 
ceedings | under the Land Acquisition Act were void and inoperative . 
If the first. question is answered against the plaintiff, the second does 
-not call for consideration. The facts material for the determination 

of the- first question may, consequently, 'be set out at this stage. 

ta On,the.z4th Nóvember, 1912, the plaintiff addressed a letter to 
-the-Chairman of the Chittagong Municipality, offering to purchase 
the surplus land which. the Municipal Com nissioners had resolved 
.to sell, Ata special meeting of -the Commissi oners, held on the 
16th November, 1912, the following resolution “was thereupon un- 
;'inimoüsly-adopted : 

“Te. ve That thé offer of Rs. 12,100 be accepted for the land in ques- 


tion, provided the purchaser takes the title asit stands and the ` 


Municipality be ‘involved in no other expense with regard to the 
land. That the road be named Sarup Chandra Sen’s Road from 
Cheap John’s shop to Hospital Road and that the sum be accepted 
_ on the understanding that part of the Rs. 12,100 is for purchase of 
"land and the remainder for naming the road after his late father." 
,. On the 19th February, 1913, the Commissioners, by a majority, 
“resolved at a meeting, “thata draft deed of conveyance be made, 
embodying only the resolution of the Commissioners dated the 16th 
November, 191a, with the addition of legal phraseology only." On 
d the 7th May, 1913, the Commissioners, ata meeting, approved ot 
^ the draft as drawn up and resolved “thatthe kabala be executed 
' and delivery of possession be made as per resolution of the special 
“meeting dated- the roth February, 1913,” On the roth December, 
71913,'the deed was drawn up in the form of an indenture between 
‘iMthe-Chairman ofthe Municipal Commissioners of Chittagong, a 
‘~'body..corporate having perpetual succession and a .common, seal, 
^-called the vendor, of the one part" and ““ Babu Annada Charan Sen, 
-arthe vendee, of the other part." The indenture recited the declara- 
«4ion under the Land Acquisition Act dated the rath June, rorz, the 
- ‘application of the purchaser dated the r4th November 1912, and the 
resolution of the Municipal .Commissioners adopted at their special 
-. meeting held on the 16th November, 1912. There. were mutual 
- covenants; the vendor conveyed the property described in the 
: schedule and.the vendee took the title of the vendor as it stood. It 
was further stated that the road would be named after the father of 
.'ütlie.purchaser and the consideration -was mentioned as paid, partly 
for-the: purchase of the land, and. partly for the making of the road.. 
^ "The'indenture concluded with the statement that “in compliance 
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Y 
with the conditions and terms set forth above, the said vendor'and 
vendee have hereunto set and subscribed theirrespective hands and 
seals? The first two pages of the document were signed in the right 
hand top corner by Capt C. A Gourlay, then Chairman -of the 
Chittagong Municipality ; the third, fourth and fifth , Pages were 
each initialled by Capt. Gourlay in, the right hand top "corner ; > the 
last page bears, at the foot, the signatures of Capt. SOR pi Chair- 
man, Municipality, Chittagong”, Annada Charan Sen, “ Vendee ^ 
and Annada Charan Chowdhuri “ Vice- Chairman." The document 
was also signed by a witness Kamini Kumar Das, “ M. C." (Muni- 


cipal Commissioner).and by the scribe Jagabandhu Wadadar (Head 


Clerk, Municipal Office, Chittagong). The seal of the Municipality 


was affixed on-this last page. -The document was presented for re- ` 
gistration on the-22nd December, 1913, by Capt. Gourlay (Chair 


man of the Chittagong Municipality). The Sub-Registrar thereupon 
made the following entry : 

“ Execution is admitted by dia above C A. Gourlay who i$ ee 
sonally known to me.” 

The signature of Capt. Gourlay appears in two placés, first, 
under the endorsement regarding presentation, and, secondly, . under 
the endorsement regarding the admission of execution. Neither the 


Vice-Chairman nor the purchaser admitted execution beforé the 


Sub-Registrar, and there is: no endorsement by^ the Sub- "Registrar 
with.regard to either of them. We have now to sad the legal 
effect of the indenture so.executed. 


Sectinn 3, of the Bengal Municipal Act, 1884, lays down that 


ihe Commissioners at a meeting may sell, let, exchange or otherwise 
dispose of any land not required for the purposes of the Act. The 
agreement to sell in the case before us fulfils this requirement. Sec, 
tion 37 then prescribes the mode of execution of contracts, in the 
following terms : : WE 


“ The Commissioners may enter into and perform any contract 
necessary for the purposes of this Act. 


- Every-contract made on behalf of the Commissioners of a Muni- 


cipality in respect of any sum’ exceeding five hundred rupees, or 
which shall involve a value exceeding five hundred rupees, shall be 
sanctioned by the Commlssioners ‘at a meeting, and shall be in 


writing, and'signed by at least two of the Commissioners, one of 
whom shall be the Chairman or Vice-Chairman, and shall „be. 


sealed with the common seal of the Commissioners. E 
Unless so executed, such contract qual not be binding on the 


Y 


M 
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: „We shall assume that the indenture in this case was drawn'up in 
proper form in view of section 29 which provides as follows : 
id. The Commissioners shall,- -in the name ‘of their Chairman, by 
the description of ‘the Chairman of the Municipal ‘Commissioners 
Ofer n. *, be a body corporate, and have perpetual succes- 
x and a common seal, and in such name shall sue and be'sued. 


"Such cómmon seal shall have the name of the Municipality 
engraved thereon in legible characters in the English language, ‘and 
st in the vernacular of the district." 


' The substantial question in controversy is, whether the jadenture 
was executed i in the manner ordained by section 37, which requires 
that every ‘contract, of value exceeding Rs. 500, must fulfil four 
requirements, namely, it must be (i) sanctioned be: the Commission- 
ers at a meeting, (ii) put in writing, (iii) signed by the Chairman or 
Vice-Chairman and at least one Commissioner, and iv) sealed with 
the common, seal. There is no dispute as to the factum of com- 
pliance with the first, second and fourth requisites. As regards the 
third requirement, itis conceded that the Chairman did sign the 
indenture ; ; but the parties are not at one as to the signature of the 
Vice- Chairman, who may, for our present purpose, taken to bea 
Commissioner | other than, the Chairman. The term ‘ signed’, 
which occurs in section 37, is not defined in the Bengal Municipal 
Act . The definition given in the General Clauses Act, 1897, sec- 
e tion 3 ($2) and in the Bengal General Clauses Act, 1899, section 3 
et: which makes the term include a ‘mark’ in the case of a person 
unable to write his name, is of no assistance in the solution of the 
quéstion raised before us. But it is plain that the term, taken with 
the . provision in the third paragraph of section 37, implies that the 
signature. must | be affixed for purposes of execution of the document, 
Speaking generally, a signature is the writing or otherwise affixing a 
person’s name or a mark to represent his name, by himself or by his 
-authority, with the intention of authenticating a document as being 
that of or as binding on the person whose name or mark is so writ- 
ten or affixed. In the case before us, the defendants emphasise ; the 
fact that' the signature of the Vice-Chairman does not appear on 
any of the sheets except the last, and that even on the last page, it 
does not follow immediately the signature'of the Chairman.; on, the 
other‘hand,’it is'near the name of the gentleman who signed as 
witness. As was ruled by Lord Abinger, C. B. in Johnson v. Dodg- 
son (1), and by Lord Chelmsford, L.C. and Lord Westbury in 


(1) (1837) 2 M. & W. 653; 46 R. R. 733: 
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Caton v. Caton (1), the insertion of the name, in any part of (he 

writing, in & manner to authenticate the instrument is sufficient, 
ment, it is as binding as if at the foot of it The question: always 

is, whether the party, not having signed it regularly at the foot, yet, . 
-meant to be bound by it as it stood, or whether it was left so un- 
signed because he refused to complete it ; but when it is-ascertained 
that'he meant to be bound by itas a complete contract, the signa- 
ture is, for purposes of execution, effective ; Stotes v. Moore - (2) 
Thus, where-ari instrument is in the handwriting of the party to be 
charged, it is sufficient if his name be inserted at.the Commence: 
ment: Ogilvie v. Foljambe (3) ; Propert v. Parker (4) ; Bleakly v. 
Smith (5) ` Lobb v. Stanley (6); Holmes v. Mackrell (7). The 
Courts have gone so far as to hold that the name at the head.of a 
telegram was -sufficient ; Godwin v. Francis (8) cf. - Tourret v. 
Cripts (9) Some of the cases even hold that it matters not for. what 
purpose the signature was put, if in fact it authenticates thé .docu- 
ment: Re Hoyle (10) ; Daniels v. Trefusis (11), and it has been 
said that if a party to a written memorandum sign as witness with 
knowledge of the contents, he may be charged with an agreement 
recited or referred to in the document; Welford v. Beasley (12) 
The decisions in Coles v. Trecothick (13) and Barkworth v. 
Young (14), support only the qualified statement that the name of 

a person signing as a witness may authenticate the instrument, if he 
cannot be a witness. But these instances do not weaken, much less” 
do they abrogate, the primary rule that where the name occurs. in the 
document, not as authenticating the whole, but only fora particular 
purpose or only with reference to a part, it is not an effective signa- 
ture: Gosbell v. Archer (15); Thynne v. Glengall (16) ; Caton y. 
Caton (1). In view of the principles thus enunciated, we: may, 

upon a reasonably liberal view of what took place at the time of the 
execution of the indenture, hold -that the een mas as 


(1) (1867) L R. 2 H. L. 127. (2) (1786) 1 Cox. 2 a19; 1 R. R Mes f 


' (8) (1817) 3 Mer. 53 (62); 3 17 R.R. 13. (4) (1830) 1 Rus. & M. 635. 
(5) (1840) 11 Sim. 150 ; 54 R. R. 342. (6) (1844) 5 Q. E B. DO i : 
(7) (1858) 3 C. B. N S. 789; 111 R R. 837. 

(8) (1870) L. R. 5 C. P. 295. ‘ (9) (1879) 48 Le J. eeh 


(10) (1893) 1 Ch. 84. (11) (1914): 1 Ch, 788... * 

- (12) (1747) 3 Atk. 504. : : 
(13) (1804) 9 Ves. 234 (250; 7 R. R- 167... 
(14) (1856) 4 Drew 114 ; 113 R. R. 297. ` 
(15) (1835) 2 A & E.'soo ; 41 R. R. 475. 

(16) (1848) 2 H. L. C. 131; 81 ROR. 77. Mo SUNT ER 
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the proceedings show, was aware of the contents of the deed, 
affixed his signature thereto, in his capacity as a Commissioner 
qualified to' be an executant in addition to th: Chairman and i in 
fulfilment of the requirement of section 37 of the Bengal Municipal 
AGt. —Lhe-conclusion follows that the indenture was executed in 
conformity with section 37 ; but this does not necessarily show that 
thé deed . became forthwith operative against the Commissioners. 
Thé-third-paragraph of section 37 provides that unless so executed, 
. thatis, unless executed in the manner- prescribed in the second 
paragraph, such contract, that is, the contract mentioned in the 
first and second paragraphs, shall not be binding on the Commis- 
sióners, This does got prescribe in the affirmative that the contract 
so executed shall be binding on the Commissioners. The reason is 
plain ; for the contract may: be such as is subject to the operation 
of other statutory provisions, for instarice, those of the Transf.r of 
Property Act and the Indian Registration Act. The case now 
réquires examination from this standpoint. i 
-~ Section 54 of the Transfer of Property Act provides as follows : 
nuit Sale is a transfer of ownership in exchange fora price paid or 
promised or part-paid and part-promised. 
"C^ Such transfer, in the case of tangible immoveable property of 
the value of one hundred rupees and upwards, or in the case of a 
‘reversion or other: CS thing, can be pide ony by a registered 
EE 
-""Secpon 17 (1) (b) of the Indian Registration Act makes docu- 
‘ments-of the following class compulsonly registrable : 
7. “ Other non-testamentary instruments (that is, non-testamentary 
instrüments other than instruments of gift of immovable property), 
“which purport or operate to create, declare, assign, limit or extin- 
-guish; whether in present or in future, any right, title, or .interest, 
"whether vested or contingent, of the value of Rs. 100 and upwards, 
-to or 1n immovable property." 
<- -Séctiod 49 ofthe Indian Registration Act provides that no 
document required by section 17 to be registered shall affect any 
immovable property comprised therein, unless it has been regis- 
tered. 
There is no room for dispute that the indenture in this case was 
- compulsorily, registrable. We have now to consider whether it 
has been duly registered. 

.. Section 32 of the Indian Registration Act ‘prescribes that every 
document to be registered, whether such registration be compulsory 
or optional, shall be presented at the proper. registration Office by 
some person executing or claiming under the same. This require 
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ment was fulfilled in.this case, when the document was presented: n 
for registration by Capt. Gourlay. We next come to section, MENS 
sub-segtion (1) which -provides that no document shall “be. régis"!G 
tered, unless the persons: executing such” document ‘or “théir’* 
representatives, assigns, or agents authorised in the manner Set Out" 
in section 33, appear before the registering officer within the’ Ke Ge 
allowed for presentation, subject to the proviso that the Registrar" 
may extend the time within defined limits. Sub-section (2)? ext” 
provides that appearances under sub-section (1) may be simultané-’ 
ous or at different times. This should be read in conjunction: with’ 
section 24, which provides that where there are several persons exe- 
cuting a document at different times, such document may be pres; 
sented for registration and re-régistration within four months. 2 
from the date of each execution. We pass on to sub-section” (OM 
of section 34, Which specifies, in the following terms, the duty of... 
the registering officer after due, présentation of document, and... 
appearance of executants. * e 


az 


Ze" Ai "Zë, Wel 


“The registering ‘officer shall thereupon n ex EE pe 
` (a) enquire whether or not such document was executed by,the«- 
persons by whom it purports to have been executed ; . . cq arog? 


(b) satisfy himself as to the identity of the persons . appearing <w 
before him and alleging that they have executed the document; and,,..- 

(c) i in the casé of any person appearing as a representative, 4 
assign or agent, satisfy himself of the right of such Gerson so Io." 
appear" to MEE R 

Section 35 (1) (a) next layi down that ifall the persons execut- ~“ 
ing the, document appear personally before the registering .officér:' 
and are personally known to him, or if he be otherwise satisfied (at: ^C 
they are the persons they represent themselves to be, and if they: all. ai . 
admit the execution of the document, the. registering officer: ^ 
shall register the document. Sub-section, (3) (a) lays down,that'ss:!: 
if any person by whom the document purports to be executedus.+ 
denies. its , execution, the .registering officer shall. -refuse -to cc. 
register the document as to .the person so denying. The: phrase ers : 
‘denial of execution’ is not defined, but the neglect of the executant , 
ofa deed to, appear in the registration office in obedience-to. & ~~ 
summons for enforcing his attendance, has been treated as equiva- -v 


4 


*lent to denial of execution within the meaning of section 35 ; 


In Re Abdul Asiz (1); Radhakissen v. " Chooneeloll (2) 5 Lutkhi': 


v3 Dé 
(1) (1887) I. L. R. jt Bom. 691. —- E : Ie iy dà 
(2) (1879) I. E- R. 5 Calc. 4455; 5 C. L. R. 172. noc ond 
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Narain e, Sat Cowrie (1) ; Kudrathi v. Najibunnessa (2) ; Kankaya - 


Lal v. Sardar Singh (3). It isthus plain bat a document duly 
presented for registration can be registered only in respect of ethe 
executants who appear personally or by a representative and admit 
execution ; we are not concerned here with the. case where the 
executant is dead. This is in accordance with the decisions of the 
Judicial Committee in Sak Mukhun Lal v. Sak Koondun Lal (4), 
and Mohammed Ewas v. Brij Lall (5) In the latter case, Sir 
Montague Smith observed as follows with reference to section 35 of 
the Indian Registration Act, 1871: 


“Then comes the enactment which occasions the difficulty : 
** Jf all or any of the persons by whom the document purports to be 
executed deny its execution, or if any such person appears to bea 
minor, an idiot, ora lunatic, or if any person by whom the docu- 
ment purports to be executed is dead and his representative or 
assign denies its execution, the registering officer shall refuse to 
register the document.” These words, taken literally, undoubtedly 


seem to require the registering officer to refuse to register a deed - 


"which purports to be executed by several persons, if any one of 
those persons deny the execution. Such a construction, however, 
would cause great difüculty and injustice, which itcannot be sup- 
posed the legislature contemplated, and would be inconsistent with 
thelanguage and tenor of the rest of the Act; their Lordships, 
jherefore, think ihe words should be read distributively, and be 
construed to mean that the registering officer shall refuse to register 
the document guoad the persons who deny the execution of the 


deed, and quoad any person who appears to be a minor, an idiot, 


ora lunatic. There appears to be no reason for extending the: 


clause further than this, so as to destroy the operation of the deed 


as regards those who admit the execution, and who aré under no: 


disability, which would be the practical effect of a refusal to 
register at'all The proviso in the 23rd section to which allusion’ 
has already been made, shews that the legislature contemplated a 
partial registration of a deed that is, partial as to the persons execut- 
ing it. Now, it would be extremely difficult to give effect to this 
enactment in the 35th clause in its literal meaning, and at the same 


time to give effect to the proviso in the ‘23rd clause. To doso | 


(1) (1888) I. L. R. 16 Calc. 189. (2) (1897) I. L. R. 25 Calc. 93. 
(3) (1907) 1. L. R. 29 All. 284; 4A. L.]. 171. , 

(4) (1875) L. R. 2 1. A. 210 ; 15 B. L. R. 228 j 24 Ww. Ra, 

(5) (1877) L. R. 41. A. 166; 1. L. R. 1 All. 465. 


Civit. 
1922. 
bd 
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v. 
Annada, 


Mookerjee F. 
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would | cértainly create an anomaly. , Supposing three vendors* live 
in different places, and are called upon at "different times to’ “exectite 
the "déed of sále, in that case thére undoubtedly may be thréd* Sevé- 
ral registratioris. ‘Supposing No. rand’ ‘No. a attend the Registrar 
and admit the execution of the deed, and ‘it is “registered, but. ‘No. 
3 afterwards’ comes and denies the execution’ of the ‘deéd,. what'is 
to bé the ` conséqüence ? Is ‘the ` previous ' registíation of the two 


to. be rendered ‘invalid? Ir so, effect could not be given fothe -` 


proviso. And if the registration is not to be invalid,’ what’ differ- 
ence in principle can there be between thé case where thrée vén- 
dors appear at different times to admit or deny .the execütion; and 
where they appear at the same time to admit or deny the- same i 
fact ? That which i is required. of them is precisely the same in both 
cases, and the admission and denial ought in reason to have’ the 
same effect in both." Em. LL Mate 

. f a document, which bas been executed by several persons, is. 
registered upon | the appearance and admission of one ‘of these" pér- 
sons, there is clearly no effective registration as regards the other & exe 
ecutants who. neither appear nor admit. execution: Reference’ may, 
in this connection, be. made to “Rasiunnissa v. Sabir Husain (1) 
where Sir Jo. n Stanley, C.J. pointed out that the provision’ "which 
now appears in section 35, namely, “the registering officer’ ‘shall 
refuse to register the document as to the persen so denying,” was 
inserted br the amending: Act No. XII of 1879 after the déci- 
sion of the Judicial Committee i in Mohammed Ewas v. Brig Lali (af 
To the same effect is the decision in Zbadut Ali v. “Muhammad 
Farid (3). The same case before us is reasonably free frori"diffi- 

culty, : as the registering officer never registered the document ` às 
regards the executants other than the Chairman ; ; he did not ‘even 
profess to act in excess ‘of the authority conferred upon him -by 
section 35 5. The inference is thus irresistible that although” the 
indenture ‘took effect as a deed executed and registered’“by'the 
Chairman, it had no legal operation as a deed: executed and- regis- 
tered by the Vice-Chairman or by the purchaser.’ In Soch" circüims- 
tances, there is no room for the suggestion that what has happened 
is a defect in procedure curable by section 87 of the Tridian Regis- 

tration Act. The present case does not fall within the class, whereof 
Sah Mukhun Lal v. Sah Koondun Lal a and Mohammed Ewas Y. 


» EM 


(1) (i503) I. L. Re a6 All. g7.. ` aon 
(2) (877) L. Re 41- A. 166; I: L Rea All we 
(3) (1917) C. W. Ne Pat. 49; 3 Pat L. W. 226. 

(4) 6875) LR a 1.A. a. - 


"Vo, XXXVI} pen COURT. | 


Pë Lall (1) may be taken as types, where thé procedure 
. adopted by the registering officer might be deemed irregular 
` or defective. On the other hand, the case is more analogous to 
-the decisions i in Majibunnessa v. Abdul Rahim (2): Jumbu Prasad v. 
Aftab Ali (3), and Bharatindu v. Hamid. Ali (4). The provisions 
of, the, Indian Registration Act with which we are here concerned 

were very. carefully designed to prevent forgeries and the procure- 

‘ment of déeds by fraud or undue influence, and though it may ‘seem 
somewhat: technical to insist upon exact, .compliance with these 
provisions, it is necessary so to do ; for, in the words of Lord Phili- 

. more, it is the duty of the Courts in India not to allow the impera- 

' tive ;próvisions of the Act to be defeated, ‘when the one object of 
the Act is to make i it difficult for persons to commit frauds by means 
of registration under ` “statutory provisions: We must, consequently, 

decline to adopt a construction of the.sections which would render 

-A person liable to be bound by a document which, even if it be 
Assume. to have been executed. by him, has been registered at the 
instance of a co-executant, though he himself never appeared before 
the registering officer and admitted execution thereof. ` In the case 
“before us, We are concerned with a public corporation which is 
authorised by statute to execute contracts in a manner specifically 
;prescribed by the statute ; there must clearly be strict compliance 
„with these provisions: Chairman, South Barrackpore Municipality y. 
, Amulya Nath (5) ; Mathura Mohan Saha v. Ram Kumar Saha ( 6). 

elt cannot be disputed that where, by the-constitution, of a corpora- 

` tion, any special mode of execution of its deeds is prescribed, or any 
. particular formality is required to be observed in affixing the cor- 

„porate seal,, every deed of the corporation must, in order to be com- 
pletely. binding, be executed in the manner or with every formality 
4.50 prescribed : Clark v. Imperial Gas Co. (7) ; Ernest v. Nicholls (8); 
,D Aro v.. Lamar Ry. Co. (9). In the present case, if the deed be 


-treated. as one executed by the Chairman aloné, the plaintiff is met , 


KI section A7 of the Bengal Municipal Act which ordains that 
Nu such contract Shall not be binding on the Commissioners "^; this 


- (1) (1877), L. R. 4 l. A. 166 ; I. L. R. 1 All. 465. 

(2) (1900) L. R. 38 |. A. 15; I. L. R. 23 All. 233. 

(3) (1914) L. R. 42 1. A, 22; I. L. R. 37 All. 495 131 C. L. J. 218. 

" (4) (1920) L. R. 47. L A177. (5) (1907) I. L. R. 34 Calc. 1030. 

(6) (1915) I. L. R. 43. Calc. 790; 23 C. L. J. 26; 20 C. W. N. 370. 

(7) (1832) 4 B. & Ad. 315- ` 

(8) (1857) 6 H. L. C. 4ó1 ; 108 R. R. 175. 

(o) (1867) L. R. 2 Ex, 158. D 
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Cen, o 7 clearly does not mean “shall be voidable - at the instance; of. the 
"1925. S Commissioners "or" shall be binding on the Commissioners unless 
T reputliated by them.” ‘No question also arises here as to rati- 
J. D^ Exekiel fication or acquiescence by a- corporation, or as to the position’ ' 
Anda: ''  ereated by the consideration moying from the corporation : Bourn- 
Hooters s © mouth ‘Commissioners -v. Watts: (1); Brooks v.° Torquay Cor 


pies poration (3) ; Fi. shmongers Co v. Robertson (3); Australian Royal 
- 77. Mail Co-v. Marzetti (4). What ' happened ‘here ‘in substan-e was 
that the indenture was duly presented for registration, . but:the-regis- ` 
tration was not completed, inasmuch as ai. the-executants-did not 
.. °° 5 appéar and admit: execution before -the registering-officer, so-as-to 
gp énable‘him to register the ‘document with ‘Yegard to’ all of theih; Wë 
are not called upon to’ ‘consider, whether, in view of thé decisio of 
- the . Judicial Committee jn Sa | Mukhun Lal. v.- Sak "Kóohdun 
. Lal (8) and” of. this Court. in Zuckki Narain v. Sat Corgi it 
~ may not be still open to thè plaintiff to take back the indenture i to 
. the registration office and get the registration’ “completed!in’ respect 
: ef of the éxecutants other than Capt: Gourlay. It ‘is--sufficién® for 
i the purposes of this litigation to hold that, at its commencementythe 
title of the plaintiff had not ‘been perfected by a deed executed-and ` 
. registered i in. accordance with statutory re quirements. E 
The result is that this: ‘apppeal must be ‘allowed, the decree of 
the Subordinate Judge sét aside and the suit’ dismisséd. ` “Each 


party will pay hig own costs in all the Courts. ` WORSE SE SE 
E EE d Apes lied," = 
EE M EE : . Pee ae 
Cr) 0884) 14 Q B: D. 17. ED : CR Jue aT 
7 (2) (1902) 1 k. B. 6ot. d EIU D 
^'(3) (1843) s Man & Gr. 131; 63 R.R. 242. °° x rans Do WE KE 
(4) (1855) 11. Exch. 228 ; 105 R. R. 505-. ` Ms "26907 Ke 
(ei (1875) La. RalA, ag e n 1005 774. qegem e 
16) (1888) I. L. R 16 Cale, 189. |. : aoea VÀ b noise 
Lee kc f "P gh D "20017 X 
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` Putni "Lease Possession of al! lands not ‘given—Bona fide ` 'mistake—Bengal 
"e Tenancy. Act (VIII of 1885^, Sec. 52 (1) (b)— Ront, deduction of. 
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C tovipacsuitfor rent ‘in respect of a putni lease by ` ‘which “the lessee did ^ not get 
possession of-all the lands comprised in the lease," th» defence was that:the 
, defendant gould not, be made liable for the rent until an enquiry had -been made 
as to hat reduction should bi be made. upon a proper apportionment ; : 
e Held, that section 52 (1) (b) of the Bengal Tenancy Act was applicable € 
that, it was open to the Court to. enter upon an enquiry as.to what deduction’ of 


Pent ‘should be made i in respect of ‘the deficiency | in the aren. 
oi SINGLUS 


os B ppeal., by.. the Defenda nts. 


H 


E SUB Gi ak : me hod potis 


ots Thé material "facts: appear, from the judgment of the learned 
Chief Justice. ks KR 


Babu Atul Chandra Gupta for the Appellants. 
Baba Girija. Prasan na Sanyal fo r the Respondent. 


MA 


` The judgments of the Court were as follows : 


.. Sanderson C. J.—This is a second. appeal from the judgment 
ab the-learned District Judge of Pabna. ` 


The suit was brought by. the plaintiff to recover rent in.respect 
of a putni lease for a period from May 1912 to August org, There 
was a lease at a fixed rate of rent of Rs. 300 per annum, of-12 items 
of property ; but when the defendants, the tenants, went ihto pos- 
session it was found that they could not get possession of a items 
of property which were referred to in the judgment as mehals 
Nos. 7 and 8 and, it turned out that these two mehals were 

-the subject matter of another putni which had been granted 
by “one of the plaintiffs predecessors, the plaintiff herself being 
a purdanasin lady. Both the Courts have found that it was 
purely a mistake and that the plaintiff intended Jona fide to 
grant a lease of the 12 items of preperty, and she sued for 


* Appeal from Appellate Decree No. 1320 of 1919, against the decree of M. 

` C. Ghosh Esq, Dist.ict Judge of Pabna and Bogra, dated the 21st March, roig, 

. affirming that of Babu Nogendra Nath Chatterjee, Subordinate Judge, and Court, 
at Pabna, dated the 31st January, 19t7. 


De 


July, 28. 


‘yar 
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the full amount: of the rent ena by the lease. She FER 
ceeded in recovering in the first: Court a reduced amount of rent p- 
The ‘earned Munsiff held as follows : “ The suit is- -decreed.i in. .pàrt 


` with intérest at 6 per cent petánnum ; a calculation will be made of 


the sum: - .' due for rent at Rs. 300 less Rs. 3-10 annas a year for 
the period i in 3uit with interest at ra per cent per annum as. agreed 
upon in ‘the leáse ; Rs 47- t anna with interest at r2 per cent. Der 
annjim from i6th Falgoon 1318, the date of the lease to, the dáte of 


. the suit. will be deducted: from the amoünt arrived at on. the- “basis 


given above and the plaintiff will have a decree for the balance, 
with half the proportionate costs”. ` 


Thereupon, the defendants appealed to the learned District ma l 


and he upheld the decision of the learned Munsiff. The argument 


~ which was presented to the learned: Judge was that inasmuch as the 


plaintiff, the landlord, was not able to put the defendants tenants.into 
possession of all the properties which were the subject, matter-of, the 
lease, either the lease was totally void or at all events, the. liability 


"to pay rent was suspended until the plaintiff put the defendants :into 


possession of the two mehals ‘Nos. 7 and 8. The learned. Judge 


came to the conclusion that under section 52 of the Bengal Tenancy ` 
Act the tenants were éntitled-to a reduction of rent for ariy "diminu- 


tion of area and that there was nolaw that the tenant might .with- 
hold payinent of rent altogether, because of: "a diminution of. the 
area of the tenure. I agree in the conclusion ‘at which the learned 


Judge arrived. But I prefer to put't the reasons of my conclusion in ae 


different way to that in / which the: learned Judge put it: --In my 
judgment ‘the decision i in this case rests upon the facts which are 
peculiar to this case, In my judgment, by their written defence 
the defendants claimed that berg should be a reduction of rent. by 


reason of the fact that they had not. been put into possession of 


mehals Nos. 7 and 8 and that the rent should be apportioned. by 


the Court which tried the suit. The learned vakil, who appeared . , 


for the defendants, contested the proposition- that the defendants 


'had'asked fora reduction, but he agreed that if Oto Court , were 


to hold that the true position: was that the. defendants had asked 


for a’ reduction, then section 52 of the Bengal Tenancy - Act: would . 


apply. In my judgment the proper construction to put upen the 
written statement is that the defendants were contending that they 
could not be made liable for the rent until an enquiry had been 
made as to what feduction' should be made upon a proper appor- 
tionment, Consequently, in my judgment, section 5a (1) (b) of 


the Bengal "Tenáncy Act was EES and it was open tothe ' 


2 
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Court to-enter upon an enquiry as to what. deduction of rent should 
be made in respect of the deficiency in the afea to which I have 
already “referred. T E 

‘© “The learned vakil for -the detendants tortus: pointed out that 
the réduction which was in fact made in the lower Courts was not 
Hilde in favour of the defendants upon measurement of the area 
‘which was in deficiency, but that it was calculated in afiother way : 
and He claimed a remand of this case to the lower Court in order 
that that réduction should'be ascertained by way of measurement 
Iü'my judgment the defendants'are entitled to that. ` - 

I regard it as a misfortune that the parties are not able to ware 
as to what ‘the reduction should be. It may be that after the parties 
have heard the result of this appeal and have received the advice, 
Which the learned vakils will give them, reason may enter into their 
héads and be may agree as to what the reduction should be : so 
that (bere may not-be any more money Spent upon this litigation. But 
ifthey do not agree,then we direct that the.case should be remanded 
to the lower appellate Court in order that it may assess the reduc- 
tion: whichiought to be allowed to the defendants, in accordance 
with the provisions of section Sat: ) (b) of the Bengal Tenancy Act : 
‘the plaintiff will be entitled to “recover the rent specified in the 
"lease subject to such deduction as may,be agreed upon or, as may 
be found by the lower appellate Court on remand. 


=. We further direct that the defendants tenants should deposit in 


*-the Court below the sum. of Rupees one. thousand which would 
represent a portion ofthe rent due from the defendants to the 
‘plaintiff in respect of the period referred to in the claim. The 
“amotint is to be deposited in the lower appellate Court within a 


“month from the receipt of the record by tbat Court and will be sub, 


ject to the order of the learned Judge. In the event of that money 
not being deposited within the time fixed, this appeal will stand 
EE 

-We make no order as to the costs of this appeal. The costs 


f the‘ lower Courts both before and after the remand will be. jn. 


the discretion of the lower appellate Court. 
- We direct that the record be sent down as soon as peeve 


Chotzner J :—] agree. 


= » E e. 
Ae T. M. 4 Case remanded, 


1922. ' 


May, 16, 17. 
june, 8. 


THE CALCUTTA LAW JOURNAL, . Do, XXX VE, 


Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice i 
Chatsner. ee ee 


READS 


2m 


JYOTI PRAKAS CHATTORAJ AND ANOTHER ^77 — 

n z 2c 'e. E E week 

BAGALA KANTA CHOWDHURY AND OTHERS" | ` 
Jurisdiction—Jurisdiction over thé subject-matter—Court losing jurisdiction ` 

pending proceeding, effect of—Action commenced in Court without jurisdic- 

Si tion — gurisdiction conferred on Court subsequenily— Waiver— Bengal Ten< = 

ancy Act (VITI of 1885), Sec. 104 F. — Presumption, nature of—Proceeding > * 
carried on without jurisdiction. ` S ; iura 


In cases of local jurisdiction, the principle applies that state of things existing at 
the time of De institution of the suit is sufficient to determine the: jurisdiction, on - 
the theory that the progress of a suit once validly commenced in any Court is not 
affected by change of ‘residence or country by the defendant. This doctrine has . 
no application where the question is one of jurisdiction over subject-matter ; - - 
such jurisdiction must exist throughout the proceedings, and in the adoption o 
this view, full recognition is accorded to the theory that there is exercise of -juris- 
diction all through the different stages of trial, as well at the time of its institation 
as at the time of its disposal, 


If the Court loses its jurisdiction during the pendency of the proceeding, it 


: cannot pronounce a decision therein ; if'it .proceeds to pronounce judgment, such 


judgment i is void for being made without jurisdiction. Conversely, if an action is. 
commenced in a Court without jurisdiction over the subject-matter, the proceed- 
ing is void, nor will the fact that subsequently jurisdiction was by law conferred . 
upon the Court over that class of cases cure, the error. 


lf a Ccurt, authorised by a statute to exercise jurisdiction in a particular class * 


of cases only, nevertheless undertakes to exercise the power and jurisdiction 
conferred in a case to which tle statute bas no application, the Court acts without 


- jurisdiction, so that its judgment i ba nullity and will be so treated when ik comes | 


in question either directly or collaterally, 


Jurisdiction of the subject-matter i is given only by law and cannot be conferred ; 
by consent. Hence an objection that a Court is not given such jurisdiction by law” 
cannot be waived by the parties : Lawrence v. Wilcock (1) and other cases. - = 


The Settlement Officer had jurisdiction, when-he was appointed to exercise his 
power to reduce the rent of the disputed tenancy which at that time fell within the < 
class of areas held by Sonthal Chakdars. -Before he could exercise his jurisdic-- 
tion, the tenancy had passed into the hands of a non-Sonthal : 


Held, that as the Settlement Officer lost his jurisdiction over the area and 
could no longer exercise the power conferred on him, the proceedings taken-by 


* Appeal from Appellate Decree No, 487 of 1920, against the decree of P. C. 
Dey Esq., District Judge of Bitbhum, dated the 12th November, 1919, reversing : 
that of Babu Woopendra Chandra Ghosh, Munsiff of Rampurhat, dated the Soe 
February, 1919. : Lenze 

(1) (1800) 11 A. & E. 942. 


dw 


2 


Ri 


Von. Xii] ' HIGH COURT.- 


him E “thereto were without jurisdiction and could not affect the subject- 
matter of the litigation. : 


Section 104]. of the Bengal Tenancy Act, raises.an irrebuttable ‘presumption 


in favour of the entry in the recocd-of-rights : Ambica v. Joy Chandra (1), and 


other cases. - "S ; 
5 P í 


No conclusive effect can be attributed to an entry made as the result of a pro- 
ceeding carried on without jurisdiction. 


Zi By jurisdiction over-the subject-matter is meant the nature of the cate of 
action and the.relief sought, and this is conferred by the sovereign authority which 


organizes thé Court, and is to be sought for in the gederal mature ‘of its poivėrs, c or 
in the authority specially conferred. 4 


-.'* Jurisdictlon-of the person is obtained by the service of process, or by the 
voluntary appearance of the party in the progress of the 'caüsé, ~ 


SÉ Jurisdiction of the res (property) i is obtained by seizure under process of the 
Court, , Whersby it is held to abide such order as the Court may make concerning 
E n “Cooper” v' Reynolds (2). 


Appeal. by the Defendants. Dus e Pied anes 
* Suit-for recovery of arears of rent? ~~ " P g j SE 


The material facts appear from the judgment. 


Dara : 
, Dr. Dwarka Nath Mitter. and Babu :Kanaidhone Dutt for the 
Appellants, ES : ^ E 


"` Babus E Nath Rai and Baranasibasi Me for the 
Respondents, 


H 


e G-A, V. 


` "The Judgment of the Court was delivered by ` 


Ce 


"Mookerj ee J. :—This is an. appeal by the defendants. in „a guit 


- for recovery of arrears of rent on the basis oi a kabuliyat executed by 


their predecessor on the 28th February, .1913. . The: trial -Court 
held that the kabuliyat was not operative and that rent was recover- 
able only at the rate mentioned ina settlement recotd' prepared 
under section, 112.0f the Bengal Tenancy. Act. : The Court: of.ap- 
peal below.has held that the kabuliyat was operative inasmuch’as 
the'settlement record had been prepared without jurisdiction. The 
substantial question in controversy is, wich of these e 
views is correct, ^ : 

' "Section 112 of the Bengal Tenancy "Act Jonia as follows : : 

“ (1) The Local Government, with the. previous sanction of the 
Governor-General in Council, may, on: being: «satisfied that the exer- 
cise. of-the powers hereinafter mentioned is necessary in the interests 
of public order or of the local welfare, or that. ang landlord is de- 


(1) (1908) 13 C. W. N. sro. (2) (1870) 10 Wallace 308. 
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manding rents which have beer illegally enhanced above those en- 
tered as payable in a record-of-rights prepared under this Chapter, 
invest a Revenue Officer with the following powers or either of them 
namely :— ^. So 7 3 : ery Ve 

(a) power to settle all rents ; ` 

(4) power, when settling rents, to reduce rents if, in n the, opini- 
on of the officer, the maintenance of existing rents would, op any; 
ground, whether specified in this Act or not, be unfair or inequitable, 


(2): The powers given under this section may-be made exercisé/ 
able within a specified area eithér generally or with reference to: 
specified cases or classes of cases. MER LUE 

(aa) A settlement of rents under this section shall js made.iri: 
the manner provided by sections 104 to 104 J. (both inclusive); dw 

(3) When the Local Government takes any action under'this. 
section, the settlement-record prepared by the Revenue-officér shall 
not take effect until it has been finally confirmed by the Governor 
General in Council and the revision, by direction of the Board of: 
Revenue under sub-section (2) of section 104G, of a record-of-rights: 
prepared under this section, shall be subject to alike confirmation 
by the Governor-General in Council." ; oR eeu 

In exercise of the powers conferred by this section, the following: 
notification was published in the Calcutta Gazette on she ath. 
August, 1912 (Part I. P. 1389). DA 

* No. 2416 L. R.—The 27th August 1912, —In exercise: gef the 
powers conferred upon him by section 112 of the Bengal Tenancy 
Act, 1885 (Act VIII of 1885), and with the previous | sanction ` 
of the Governor-General in Council, the Governor in Council’ iš- 
pleased to invest Mr. P. M. Robertson, Deputy Collector! and Set 
tlement Officer in district, Birbhum, acting under Chaptér X of the: 
said Act, with the following powers : wong Ps 

(a) Power to settle all rents. aci 

(4) Power, when settling rents, to reduce rents, if i in: the: opt 5 
nion of the officer: the maintenance of existing rents would ot any c 
ground, whether danas in the said Act or not, be. uote or inequir4 
table .- 7 NEC 

These powers vill be Ge? in respect of (a) all areas, beid. 
by Sonthal headmen.(Chakdars) and (^) all holdings of Sonthals;.d 
Bhuias (or Ghatwals), Mals, .Baurias and Dhangars, in the villages? 
in district Birbhum for which a survey has been made &nd:a recdrd=is 
of rights prepared under the notifications specified below :—:: c On: 

(1) No. 4161.L. R., dated the 23rd December, 1909, publishi:o4 
ed at page 1963, Part I. of the Calcutta Gazette of the 29th idemar> 


` able under section 104 J. The Courts below have expressed diver. . 


Da 
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s a (2) No. 370 T. R., datéd the roth May rgro, published at 
page 624, Part I of the Calcutta Gazette of the 18th idem. 
ma“ (3) No. 1926 T. R, dated the 7th October rgro, published 
at page 1395, Part I, of the Calcutta Gazette of the rath idem.” 
“At the date of this notification, the disputed land was in the 
occüpation of a Sonthal Chakdar by name Mangal Majhi. On the 
13th November, 1912, the tenancy was brought to sale in execution 
ofa decree for arrears of rent obtained by the landlords against 
Mangal Majhi. Nagendrabala Debi, since dead, and now represent- 
ed by -.her sons, the defendants, became the purchaser at the exe- 
cution sale, On the 28th February, 1913, she executed a kabuliyat 
which fixed the rent at Rs. 600 payable for the entire tenure to the 
whole body of landlords. On-the roth March, 1914, a draft settle- 
ment.rent-foll was published under section 104 E read with section 
fia: The-rent in respect of this tenancy was ‘fixed at a progressive 
rate, which would make the rent payable at Rs. 204-15:0 annually 
for the-years in suit. On the gth April, r914,"the landlords objected 
to:thé-entry under section ro4 E. Their objection was overruled 
on-the-6th May, 1914. The settlement rent-roll was thereafter re- 
published on the 17th November, 1914, and was finally confirmed 
by: the: Government on the rith December, 1914. On the 3oth 
April; 918, the landlords commenced this action, claiming their 
proportionate share of the rent at the rate mentioned in the con- 
tract. The defendants-pleaded that they were liable to pay rent 
only at the rate mentioned in the settlement rent-roll. .The two 
questions which thus emerged for consideration, were, first, was the 
settlement of rent made with jurisdiction; ‘and, secondly, was the 
entry in the ,record-ofrights conclusive evidence of .the rent pay- 


gent opinions upon these points. 

As regards the first question, itis plain that the power to settle 
all-rents and, when settling rents, to reduce :rents, was exercisable 
by the Settlement Officer only in respect of all areas held by Sonthal 
headmen (Chakdars), that is, be Sonthal headmen or Sonthal Chakdars. 
Consequently, any particular area, which is affected by the exercise 
ofthis power, must possess the prescribed character, that is, must 
be held.by a Sonthal Chakdar, at the moment when in exercise of 
the-power the rent is settled and reduced. It is. clearly not suff- 
cient that the area should have been within the scope of the autho- 
rity of the-.Settlement Officer when he was first invested with the 
power. The crucial juncture is the point of time, when the power 
Gomes fo be-exercised. "The'appellants have contended, however, 
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that this view is not supported by- principle ‘and that if jurisdiction- 
has once, become vested in a tribunal, it cannot be divested by suba 
sequent events. ; We are of opinion that this contention Ze, too 
broadly foreulated, < 22489 adi 
Let us assume that, in cases of local jurisdiction, the principle? 
applies that the state of things existing at the time of the instifatione 
of, the suit is sufficient to determine the jurisdiction, on the. theóry: 
that the progress of a suit once validly commenced in any “Court is 
not affected by change of residence or country by the "defendant; 
in this connection, the judgment of Blackburn J, in SeAibsóy v: 
Westenholz (1), and of Lindley M., R. in Pemberton v. Hughes (2), 
may be contrastéd with fhe dictum . of. Lord, Selborne in “Sirdar 
Gurdayal Singh v. Raja of Faridkote (3). But it is well settled 
that this doctrine has no. application where the question.is one of 
jurisdiction over subject matter ; such jurisdiction. must exist 
throughout the proceedings, and in the adoption of this view, full- 
recognition is accorded to the theory that there is exercise of j juris 
diction all through the different’ stages of trial. - We may usefully 
recall here that, as explained by ‘the Full Bench in the.case of 
Hriday Wath v. Ram: Chandra (4); jurisdiction may, be defined to 
be the power of a Court to hear and determine a , cause, to adjudi- 
cate or exercise any judicial power in relation to it, in other words, 
by jurisdiction is meant the authority which a Court has to decide 
matters that are litigated before it'or to take cognizance of matters 
presented i in a formal way for its decision.. This jurisdiction of thé 
Court may be qualified or restricted by a variety of circumstances. 
Thus, the jurisdiction may have-to be considered with reference to 
place; value, and naturé of the subject-matter. The power, of the 
tribunal may be exercised within defined territorial limits. ;Its cog- 
nizance may be restricted -to subject-matters of prescribed value, 
It may be competent to dedl with controversies of a ‘specified cha- 
racter, for instance, testamentary or matrimonial - CAUSES; Acquis: ition 
of lands for public purposes, :record-of- rights; as between landlords 
and tenants. ‘This classification into territorial jurisdiction, pecu- 
niary jurisdiction and jurisdiction: of the subject-matter,is of a 
fundamental:character. -Jurisdiction.has consequently. reference to 
the power of.the.Court .over: the- parties, over the subject- matte£, 
over the res or property in contest ani to the authority, of the Court 
to render the judgment-or decree which it .assumes to. make. The 
essentials of jurisdiction in each of these. aspects; was lucidiy, stated 


(1) (1870) L. R. 6 Q B. 161, ` ` (a) (1899) 1 Ch. 792. sa 
(3), (1894) L: R. 21 [.-A. 171 ; (1894) App. Cas. 670; L L. R 23 Cut. 221, 
(4) (1920) IL. R. 48 Calc. 38; 31 C. L. J. 482. 
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by.Miller, J, 1n delivering the opinion of the Supreme Court of the 
ier States in Cooper v. Reynolds (1). 

De By jurisdiction over the subject matter is meant the nature of 
Bs cause of action and of the relief sought; and this is conferred 
bythe sovereign authority, which organizes the Court, and is to be 
sought for in the general nature of its powers, or in authority speci- 
ally. conferred. i Ts 

2: * Jurisdiction of the person is obtained by the service of process, 
or. js by thedroluntury appearance of the party in the progress ofthe 
cause.-*' 


* Jurisdiction of the res is obtained by a seizure under. process of 
the Court, whereby it is held to abide such order as the Court may 
máke' concerning it. | 

` The power to- render ‘the decree or judgment which the Court 
thay undertake to make in the patticular cause, depends upon the 
nature arid extent of the' authority vested in it by law in regard to 

the subjectnatter of the cause.” SE 
` For the validity ofa judgment in a suit, this jurisdiction over 


“abject matter must exist throughout the proceedings, as well at the l 


‘time of its institution as at the time of-its disposal. 
`- An illustration i is furnished by the decision in Vajechand v. " Nand- 
‘vain (2). ` There, a suit for the possession of a house was instituted 
dn the Coürt of a Mamlatdar who had jurisdiction at the date of the 
commencement of the litigation to entertain the suit under the Mam- 
EECH Courts Act, 1876 After the trial had closed and before judg- 
“ment could be delivered, the Act was replaced by the Mamlatdars 
Courts’ Act, 1906, which restricted the jurisdiction of the Mamlat- 
* dar'to lands or premises used for agriculture. The, Mamlatdar, 
“notwithstanding this, delivered judgment. It was ruled that the 
' judgment was without jurisdiction as the Mamlatdar had lost jurisdic- 
"tion before it was pronounced. Reliance was placed in support of 
"this conclusion üpon the decision in Æ. v. Denton (3). We are not 
""unmindfulthàt the construction placed on the Mamlatdars Courts 
“Act, 1906, by the decision in Vajechand Nandram (a), was not 
followed in Wana v. Seku (4), where Jenkins, C.J. declined to 
` ‘attribute to.the new statute a retrospective operation. That, how- 
"ever, "does not touch the present question ; on the other hand, the 
|. "decision emphasises the view that if the , Court. were taken to have 
"` lost its jurisdiction during the pendency of the proceedirg, the Court 
Q) (1870) 10 Walláce 308.5 ^ I ` De i A 
(2) (1907) I. L R. 31 Bom. 545; 9 Bom. L. R. 1028, 
"^ (3 (852) op an - | (4) (1908) I. L. R, 34 Bom. 337- 
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Civit. - could not pronounce a decision therein. Such a result is by no 
pus means unknown to law: for the decision in A. v. Denton (i), 
]yoti Prakas belongs to the same category as the cases of Millers case (2); Re. 
v. London (3) ; Charrington v. Metharingham (4) ; R. v. Mawgan (s). 
Bagala. A similar view was adopted by the Supreme Court of the United 


Mookerjes, F. States in Yeaton v. U. S. (6), -which was followed in Aunt v. 

Sgi Jennings (7), as authority for the proposition that when the Court- 
loses its jurisdiction during the peridency of a trial, it can no longer. 
proceed to judgment. The same view was maintained after. 
elaborate discussion by the Supreme Court of the New York in 

° Butler v. Palmer (8), and was re-affirmed in Stephenson v. Doe -(9). 

The principle enunciated by the Supreme Court of the United, 
States in Veaton v. Ù S. (6), has since been repeatedly applied in; 
that Court ; Hamilton Bank v. Dudley (to) ; Gates v. Osburn (11), 3- 
Baltimore Ry. Co v. Grant (12); Henrix v U.S. (13) ; Hallowell, 
v. Commons (t4). We see no reason to doubt the correctness ot the 
view that a Co irt may lose its jurisdiction during the pendency | ofa. 
proceeding, and that, in such an event, if it proceeds to pronounce: 4 
judgment, such judgment. must be regarded as void because made. 
without jurisdiction ; Wells on Jurisdiction, section 73-81 ; Works 
on Jurisdiction; section 24; Brown.on Jurisdiction, section 25. 

Conversely, it has been maintained that if an action is commence, 
ed in a Court without jurisdiction over the subject-matter, the pro- 
ceeding is void, nor will the fact that subsequéntly jurisdiction was- 
by law conferred upon the Court over that class of cases cure the * 
error ; in other words, as stated in Mora v. Kuzac (15), the institu- , 
tion of a suit In a Court without jurisdiction is null and the 
investiture of that Court with jurisdiction at a subsequent period has | 

- no effect to cure the nullity ; see also Hart v. Waitt (16). 

In the case before us, the Settlement Officer had jurisdiction, . 
when he was appointed to exercise his power, to reduce the rent of. 
the disputed tenancy which at that time fell within the class of areas. 
held by Sonthal Chakdars. Before he could exercise his jurisdic- ` 
tion, the tenancy had passed into the, hands of the non-Sonthal ; 
consequently, the Settlement Officer lost his jurisdiction over the’ 


(1) (1852) 18 Q. B. 761. (2) E 1. W. Bl. 451, 
(3) (1764) 3 Burr. 1456. (4) (1837) a M. & W. 228 

(5) (1838) 8 A.& E. 495. (6) (1805) 5 cranch 281. 

(7) (1839) 5 Blackford (Ind). 195 ; 33 Am. Dec. 465. 

(8) (1842) 1-Hill 324. ` 

(9) (1847) 8 Blackford (Ind) 508 ; 46 Am. Dec. 489. 

(10) (1829) 2 Peter 492.: 

(11) (1869) 9 Wallace 567. (12) (1878) 98 Us S. 398. LA 
(13) (1911) 219 U. S. 79., G4 (1916).239 U. S. 506. d 
(15) (1869) 21 Louisiana 754. , ved 
(16) (1862) 3 Allen (Mass) 532. '- 
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area and could no longer exercise the power conferred on him. 
The proceedings taken by him subsequent thereto were without 
jurisdiction and could not affect the subject-matter of the litigation. 


- "It ig also’ well-settled that jurisdiction of the subject-matter is 
given only by law and cannot be conferred by consent ; it follows 
as a-corollary that the objection that a Court is not given such 
jurisdiction by law cannot be waived by the parties: Lawrence v. 
Wilcock (1); In re Aylmer (a); R. v. Judge (3). There is thys no 
escape from the conclusion that the case before us attracts the 
operation of thé fundamental rule that if a Court, authorised bya 
statute to exercise jurisdiction in a particular class of cases only, 
nevertheless undertakes to exercise the power and jurisdiction con- 
ferred in a case to which the statute has no application, the Court 
acts without jurisdiction, so that its judgment is'a nullity and will be 
so treatéd when it comes in question either directly or collaterally. 
An example is furnished by the decision of the Supreme Court of 
the United States in Hickey v. Stewart (4), where a decree by a State 
Court of Chancery, establishing the validity of a Spanish grant over 
which no power had ever been conferred: upon that Court, was held 
void, and its exercise of jurisdiction declared to be a mere usurpa- 
tion of judicial power ; see also Rhode Island v. Massachusetta (5) ; 
Wilcox e, Jackson (6); Thompson v Whitman (7); U. S. v. 
Clarke (8) ; (The Confiscation Cases); Holme Insurance Co. v. 
Morse (9) ; Williamson v. Berry (10) ; In re Sawyer (11). We hold 

" accordingly that the proceedings of the Settlement Officer which 
resulted in the reduction of rent were without jurisdiction. 


. As regards the second question,it may be conceded that section 
104 J. of the Bengal Tenancy Act raises an irrebuiable presumption 
in favour of the entry in the record-of-rights ; Amica v. Joy Chan- 
dra (12) ; Prosanno v. Rachimuddin (13) ; Baikuntha v. Prasanna (14); 
Rajani v. Secretary of State (15); Praphullay. Palku (16) and 
Pratap v. Secretary of State (17). This, however, is of no avail to 


(1) (1800) 11 A & E. gaz. 3 
(2) (1887) 20 Q. B. D. 258. (3) (1887) 20 Q. Bs D. 242. 


(4) (1845) 3 Howard 730. | (5) (1838) 12 Peter 657. 

(6) (1839) 13 Peter 498. . (7) (1873) 18 Wallace 457. 
(8) (1873) 20 Wallace ga. (9) (1874) 20 Wallace 445. 
(10) (1850) 8 Howard 541. (11) (1887) 124 U. S. 220; 
(12) (1908) 13 C. W. N. 210. 

(13) (1912) 17 C. W. N- 155. (14) (1918) 23 C. W. N. 516. 
(15) (1918) I. L, R. 46 Calc. go. (16) (1919) 23 C, W. N. 860, 


- (17) (1922) 35 C. L. J. 304. 
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the appellants, for no conclusive effect can be attributed to an entry 
made as the result of a proceeding carried on without jurisdiction. 
The result is that the contract” bétween the parties cannot be 
deemed to have been superseded by the record-of -rights and is still 
operative between them. The decree of the District Judge must 
accordingly v affirmed and this appa dismissed with costs. 


A. T, M. o ` Appeal dismissed. 


Before Sir Asutosh Yookerjee,. Knight, Judge, and Mr. Justice 
Chotsner. 


MAKAR ALI 
. U. 
SARFADDIN AND OTHERS * - . 


Auction-purchaser—Right to refund of purchase money—Civil Procedure 
, Code (Ac XIV of 1862), Secs. 313,315— Civil Procedure Code(Act V of 1908), 

. Q. 21 Rr. 91, 95—& ight, affecting of — General Clauses Act (X of 1897), 
Sec. 6 cl. (c). 7 A i i 


lf tbe law as laid down in section 315 of the Code of Civil Procedure of 1886 
has been changed by order 21 rule 93 of the present Gode, the alteration has been 
of a substantial character, namely, ` first, the right to recover the purchase money 
by a suit instituted within six years after the accrual of the right to sue has been 
taken away; and, secondly, the purchaser is restricted to his remedy'by an 
application under rule 9: of order 21, which must be made within thirty days 
from the date of the sale under article 166 of the schedule 1 to the Indian Limi- 
tation Act, 1908, followed by an application under rule 93, which may be made 
within three years from the accrual of ‘the right under article 181. EE 


' The right Gf the 'auction- purchaser (ien the sale took place’ ai. was con- 
firmed, the Code of Civil Procedure of 1882 was in force), dates from the con- 
firmation of his purchase, and is primarily to the property, and, secondarily, in 
the alternative and contingently, to repayment; the latter branch becomes en- 
forceable only in consequence of. the discovery that tbe debtor had no saleable 
interest and that the title which the purchaser bad imagined that he had acquired 
had ho real existence. Such an alternative and contingent right is preserved by 
section 6:clause (c) of the General Clauses Act.- This right was not extinguished 

* Appeal from Appellate Decree No. 1630 of ‘1920, against the decree of 
O. M. Martin Esq; Additional District Judge of’ Chittagong, dated the roth 
March, 1920, affirming that of Babu Sachindra Kumar Sen,’ Munsiff, Raozan, 
dated the gist August, 1918. Br ae 
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by the promulgation of the Code of 1908, which came into operation on the 1st 
January, 1909 : Sidheswars v. Goshain t) and other ` cases. 


The repealing enactment cannot be givan retrospective operation, so as to 


- impose an impossible condition on pain of forfeiture, ofa vested eight : _Munjhoori 


AH Akel Mahomed (a) and other cases. 


‘Appeal by the Plaintiff. 


Suit for recovery of possession of imdowibis Gedeg ee 
by the plaintiff at an execution sale, or, in the alterative, for reco- 
very of the money paid by him as purchaser at such sale. 

The material facts appear from the judgment. 

Babu Narendra Kumar Das for the Appellant. 

Babus Biraj Mohan Majumdar and Chandra Sekhar Sen 
for the Respondents. 

: C. A. V. 

The judgment of the Court was delivered by 6 

Mookerjee, J.—This is an appeal by the plaintiff. ina suit for 
recovery of possession of immovable property purchased by him at 
an execution sale, or, in the alternative, for recovery of the money 
paid by -him as purchaser at such sale. The trial Court dismissed the 
suit, and that decree has been affirmed by the District -Judge on 


- appeal. The facts material for the determination of the questions of 


law raised before us are no longer in controversy and may be SE 


e recited, 


On the 18th September, 1904, the fifth defendant mortgaged the 
` disputed property to the sixth and seventh defendants to secure a 
loan of Rs. roo which was made repayable on the rath February, 


- 1965. On the 14th June, 1907, the mortgagees sued the mort- 
- gagor to enforce’ the security. The claim was contested by the 


mortgagor in his written statement, but, ultimately, a decree was 
made by consent on the 13th November, 1907. The decree was 


* executed in due course, and at the sale which followed, the plain- 
"tiff, a stranger to the suit, became the purchaser for a sum of 


Rs. rgo. The sale was confirméd and the salé certificate was grant- 


i ed on the rith December, 1908, Symbolical possession was there- 


after delivered to the purchaser on the 28th: March, 1gog. She 


was unable, however, to obtain actual possession and was thus cons- * 


trained to commence the present litigation on the 16th April, 1917. 
The claim.for possession was controverted by the first defendant, 
who urged that neither the fifth defendant nor his mortgagees nor 


(1) (1913) 1. L. R. 35. All, Aug ` (2) (1913) 17 C. L. Lag, 
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the plaintiff ever had any title to the disputed land, and i in ‘this 
defence he was supported by some of the other defendants.” “The 
Coürts below have concurrently found that: the “fifth deféndant 
had no title to the land at any time, and that, consequently, the 
mortgage as also the execution sale based thereon had passed fo 
title to the plaintiff. In this view, the claim for possession put’ for 
ward by the plaintiff has been negdtived. The alternative- claim 
for recovery of the purchase money from the sixth and seventh 
defendants has been dismissed on the ground that the only remedy 
ofthe plaintiff s by an application under O. 21, R. 93 read with 
R. gr of the Civil Procedure Code, 1908, and that a regular ‘suit is 
not maintainable for the purpose. The plaintiff. has now appealed 
to this Court and has 'arguéd that the. decision of the District Judge 
is erroneous on two grounds, namely, first, that under. the Code of 
1968, as under the Code of 1882, a regular suit may be maintained 
by an execution purchaser to recover the purchase money ‘on the 


“ground that the judgment-debtor had no saleable interest in- “the 


property sold, and secondly, that, if under the Code of 1908 the law 
be deemed to be different from what it was under the Code of 1883; 
the’ provisions of the latter Code should-be applied to the present 
case, as they were in force on the date when his purchase became: 
absolute under section 312 and section 314 of that Code. SENG 

For the determination of the first question, a comparison between 
the relevant provisions of the Codes of 1882 and 1908 is essential., 
Sections 313 and 315 of the Code of 1882 were as follows: 

“ 313. The purchaser at any such sale may apply, to the Court 


to set aside the sale, on the ground that -the person whose property 


purported to be sold had no saleable interest therein, and the Court 
may make such order as it thinks fit: Provided that no order to'set 
aside a sale. shall be made, unless the judgment-debtor and the 
decree-holder have had opportunity of being heard against “such 
dn Be 8 f^ ues 

“315. "When a sale of immovable property is set aside under 


section 310A, 312 or 313, EN 


or when itis found that the judgment-debtor had no o saleable 
interest in the property which ‘purported to be sold, and ‘the par 
chaser is, for that reason, deprived of it, x 

the purchaser shall be entitled to receive back his "purchase: 
money “(with or without interest. as the Court may direct) from. any 


` person to whom the purchase-money has been paid. | EIE 


The repayment ofthe said purchase-froney and of the intefest 
(if any) allowed by the Court, may be enforced ‘against such*person 
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under the rules provided by this Code for the execution of a decies 
for. money. 

. Rules 91 and 93 of O. a1 of the Code of 1908 are as on: 

E 91. The purchaser at any such sale in execution of a decree 
may apply to the Court to set aside the sale, on the ground that the 
jagement -debtor had no saleable interest in the property sold" 

` 93. Where asale of immovable property is set aside under 
file Dä, the purchaser shall be entitled to an order for repayment 
of his, purchase money, with or without interest as the Court may 
direct, against any person to whom it has been paid." 

It.will be observed that the second and fourth paragraphs of sec- 
tion 315 are not reproduced in rule 93, while the words “ shall be 
entitled to receive back" wbich occurred in the third paragraph 
of section. 3t g are replaced by the words "shall be entitled toan 
order for repayment" in rule 93. The defendants respondents 
have contended that these changes indicate a substantial alteration 
in the pre-existing law. 

. Under the Code of 1882, it had been: held that a purchaser 
could not only obtain repayment of his purchase-money when the 
sale. was set aside upon his application under section 313, but that 
he, might also maintain a suit against the decree-holder for recovery 
of his‘ purchase-money, if it should so happen that the judgment- 
debtor had no saleable interest whatever inthe property sold. The 
existence of the alternative remedy by suit' was inferred from the 
"provision in the second paragraph of section 315 and from the use 
of the words “ may be enforced” in the fourth paragraph of that 
section. The matter was elaborately examined by a Full -Bench of 
the Allahabad High Court in Munna Singh v. Gajadkar Stach (ri 
where it was ruled that a purchaser at a sale in execution of a decree 
was competent to maintain a suit against the decree-holder for 
recovery- of his purchaser-money when the judgment-debtor was 
found to have had no saleable interest in the property sold ; the 
purchaser was not restricted to the special procedure in the execu- 
tion department, mentioned in section 315. This view was fol- 
lowed in Kiskun Lal v. Muhammad Safdar Ali (a) ; Sidhesmari 
v. Goshain Mayanand (3); Mukammad Nafibullak e Jai 
Narain (4) i Girdhar Das v. Sidheshwari (5). A similar view 
was adopted by the Bombay High Court in ` Gurshidawa v. 
Gangaya (6). The identical principle was approved in this Court in 

(1) (1883) T. L. R. 5 AIL 577. (2) (1891) I. L. R. 13 All. 383. 
a3) (1913) 1. L. R. 35 All; am, 44) (1914). I. L. R. 36 All. 529. 
rofs) 0918) L L. R. 40 All. 411. (6) (1897) 1. L. R. 22 Bom. 783. 
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Hari Doyal v: Shéikh Samsuddin (x) ; Nityanund v. Juggat Chan: 
ara (2), and Ram Kumar v. Ram Gour (3). The same construction 
was placed upon the Code by the Madras High: Court in Pachayap: 
gan v. Narayana (4); Nilakantay. Imamsahib (5) ` Mohideeni: 
v.- Mahomed” Mura‘ (6)- and Tirumalaiswami v. Subramaniyan’ 
(7) This them was the accepted -interpretation of the. provi. 
sions of the Code of 1882, though there might have been now, and 
then a note of hesitation and even of dissent : Kishun Lal v. Muham 
mad (8) ; Sidheswari.v. Goshain (9) ; Muhamad v. Jai Narain (10) ; 
Sundara v. Venkata (11). It was further held that an application 
under section 313 to set aside’ the sale,- was required to be made 
within sixty days from the date of the sale under Art. 172° of the 
second schedule to the Indian Limitation Act, 1877: Haji... 
Atharaman (i2). That article, however, as pointed out in Stoarama 
v. Rama (13), would not apply to an application under section 315.for 
refund of thé purchase-money ; such an application was governed by 
article 178, which enacted that an application, for which no period 
of limitation was provided élsewhere in the schedule, could be made 
within three years from the date when the right to apply accrued : 
Girdhari v. Sital (x4). On the other hand, a regular suit, instituted 
by the auction-purchaser under section 315, would be governed by 
Article 120, which provided that a suit for which no period of limita- 
tion was provided elsewhere in the schedule could be instituted 
Within six years from the date when the right ‘to sue accrued ; j 
Nilkanta v. Imamsahil (5) ; Sidheswari v. Goshain (9). 


‘Under the ‘Code of 1908, it has-been urged before us, a substan- 
tial alteration has been effected in the law. The purchase inoney càn- 
not now be got back unless the sale is set aside ; further, & suit does 
not lie for recovery of the purchase-money, as it did under the-Code 
of 1882. ` This view has been adopted in Manu Lal v. Bhugwan Das 
K 5)3 Order vi Gobindaswami (16); Mohideen v. KE (6); ; 


, (1) (goo) 5 ;C. w. N. 240. (2) (1902) 7 C. W. N. 103. 

` (3) (1909) I. L. R. 37 Calc. 67; 10 C. L. J. 558. SC 
KO) (1887) I. L. R, r1 Mad. 269. (5) (1892) I. L. R. 16 Mad. 361. 
(6): (1912) 23 M. L. J. 487. Gert 
(7) (1916) I. I. R. 40, Mad. 1o09. ~ (8k (1891) I. L. R. 13 Alle 383." - 

- (9) (1913) I. LR. 35 All. 419. (10) (1914) 1. L, R. 36 All: 529. 
(1) (1893) IL. R. 17 Mad. 228. - (12) (1883) I. L. R. 7 Mad. $iz, 
(13) (4884) LL R. 8 Mad. gg. ur - 
(14) (1889) I! L./ R. r1 All; 372. $^ h ag "ene ibe 
(15) (1916) 14 A. L. J. R. 1216; I. LER. 39 All. 114. boa tes 
(16) (1915) I. L. R. ap Madi 8os. -` Wm PR 
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Zirumalaiswami v: Subramaniyan (xy; Subbu v. Ponambala (a); 
Bhagabandas v, Allabaksh-(3) ; Ramsarup v. Dalpat (4) ; Juranu 
vzfathi" (ei: Manmohan v. Gopi (6); Prasanna v. Ibrahim (7). 
But.it must be noted.that'the-contrary view found favour with the 
Bombay'High Court in Rustomji v. Vinayak (8), where, without 
an examination of the changes introduced’ by the Code of 1908, it 
was ruled that the purchaser might now, as before, proceed by suit. 
It is not necessary, for. our present purpose, to pronounce a final 
judgment upon the question of the-exact extent of the alteration 
made in the pre-existing law by the Code of rgo8. But this much 
is ‘indisputable that if the law has been'changed, the alteration has 
“been of a substantial ‘character, namely, first, the right to recover 
the purchase-money by a suit instituted within six years after the 
acérual of the right to sue has been taken away ; and, secondly, 
the purchaser is-restrtcted to his remedy be on application under R. 
91, which must be made within thirty days from the date of the sale 
‘under article 166 of the schedule to the’ Indian Limitation’ Act, 
-1908, followed by an application under R, 93, which may be made 
within thrée years from the accrual ofthe right under article 181. 
“This leads us on to a consideration of the second point, : 


' For the determination of the second question, we must recall 
“that when the execution sale took place in this case and was con- 
‘firmed, the Code of 1882,was in force, The auction-purchaser, 

. whose title accrued on the 11th December, 1908, acquired on that 
date the right to obtain a refund of the purchase-money either by 
„application or by suit, within the prescribed period, in one contigen- 
e namely, if it should be discovered that the judgment-debtor had 
mo saleable interest at all in the property sold. This right cannot 
be deemed to have been extinguished by the promulgation of the 
- Code of .1908, which came into operation on the first day of January 
1909. This view is supported by the decisions in Sidheswari v. 
Goshain (9); Mohideen v. Mahomed Mura (10); Parvatki v. Govinda- 
sami (11); Tirumalaiswami v. Subramaniyan (1); Alaji v. Vengu (12), 
where the provisions of the Code of r882 were applied, though the 
suit had been instituted after the commencement of the Code of 


(1) (1916) I. L. R. go Mad. 1009. (2) (1918) Mad. W. N. 635.. 
(3) (1919) P. R. 52. Sd en Lo (1920) I. L. R. 43 All. fo. 
(5) (1917) 22 C. W. N. 760. (6) (1918) 16 A. L. J. 511. 

(7) (1917) 41 I. C. 924. (8) (1910) I. L. R. 35 Bom. ag. 
(9) (1913) I. L. R. 35 All. 419 (10) (1912) 33 M. L. J. 487, 


(11) (1915) I. L. R. 39 Mad. 803. ` | 
(12) (1920) Mad, W. N. 736 ; 13 Mad. L, w. baci 
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1908 ; it may be ubserved parenthetically that, apparently. through 
an-oversight, in Muhammad v. Jai Narain (1), the provisions of the 
Code of 1882 were assumed to be applicable, though the sale had 


` been held on the 26th November, r9to in execution of a mortgage 


decree-made in 1892. Our conclusion is clearly supported bý, sec- 
tion 6 clauses (ch and (e) of the. General Clauses Act, 1897, which - 
provide that a repeal shall not affect any right or privilege acquired 
or accrued under the enactment repealed. The right of the purcha- 
ser dates fromthe confirmation ‘of his purchase, and is primarily to 
the property; and secondarily, in the alternative and contingently, 
to repayment; the latter branch becomes enforceable only in conse- 
quence of the discovery-that the debtor had no saleable interest and 
that the-title which the purchaser had imagined-that he had acquir- 
ed' had no real existence. Such an alternative and contingent right 
is preserved by- section 6 clause (c) of the General Clauses. Act; 
1897. Reference may in this connection be made to the lucid ex: 
position contained in the judgment of the Judicial Committee. in 
Colonial Sugar Refining Co. v. Irving (2). In that, case, the rea 
tion of the High Court of Australia took away the right of appeal 
from the Supreme Court of Queensland direct to-his Majesty-i in 
Council. It was ruled that the Australian Commonwealth Judiciary, 


Act, 1903, whereby the High Court was established, could not be 


interpreted as retrospectively in operation, and that a right of appeal 
to-the King in Council ina suit pending when the Act- was passed 
and decided by the Supreme Court afterwards, was not taken away. 


Lord Macnaghten observed as follows : 


- " As regards the general principles applicable to the-case, item: 
was no controversy. On the one hand, it was not disputed that if 
the- matter in question be a matter of procedure only, the petition is 
well founded. On the other hand, if it be more than a matter of, 
procedure, if it touches a-right in existence at the passing of the Act, 
it was conceded that, In accordance with a long. line-of authorities. 
extending from the time of Lord Coke to the present day, the ap- 
pellants would be entitled to succeed. The Judiciary Act is not re- 
trospective by express enactment or by necessary intendment, “And 
therefore the only question is, Was the appeal to: His Majesty in 
Council a right vested in the appellants at the date of the passing of 
the Act, or was ita mere matter of procedure? It seems to their 
Lordships that the question does not admit of doubt. To deprive a 
suitor in a pending action of an appeal to a superior tribunal which 
belonged to him as of right i is a very different thing from tegülating 


G) (1914) L L. R. 36 AlL “529. : (2) (1905) App. Cat. 369. 
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procedure. In principle, their Lordships see no difference between 
abolishing an appeal altogether and transferring the appeal to a new 
tribunal. In either case, there is an interference with existing rights, 
contrary to the well-known general principle that statutes are not to 
bé held to act retrospectively, unlessa clear intention to that effect 
is “manifested.” 
^ This opinion is not opposed to the och of the judicial Com- 
miltée in Abbott v. Minister of Lands (1), where the right in contro- 
versy was neither definite nor enforceable from its origin. The 
principle of the decision in Colonial Sugar Refining Co. v. Irving (2) 
hàs been repeatedly followed: Kalinga v. Narasingha (3);. Salimam- 
sia v. Valli (4); Madurai v. Muthu (5); Raja, Pitapur v. Ven- 
hata (6); Alaji v. Vengu (7). We must futther bear in mind the im- 
portant circumstance that if, in the class of case now before us, the 
new Code were held applicable, the remedy of the purchaser, even 
by way of application, might be found barred by limitation at the 
date of the commencement of the new Code, as actually happened 
in Zirumalaiswami v. Subramaniyan (8). In such an event, the 
repealing enactment cannot be given retrospective operation, so as 
to impose an impossible condition on pain of forfeiture of a vested 
right; see Munjkoori v. Akel Mahmud. (9); Budhu -Koer v. 
Hafis (10); Gopeshwar v. Jiban Chandra (4), Raja, Pitapur v. 
Venkata (6). We hold accordingly that the right of the plaintiff'to 
maintain thé present suit must be determined with reference to.the 
provisions of the Civil Procedure Code of 1882, when the sale took 
place, and his title'as execution-purchaser accrued on confirmation. 
"> The result is that this appealis allowed and the decree of dis- 
missal made by the District Judge set aside. A decree will be made 
in favour of the plaintiff against the sixth and seventh defendants 
for a sum of Rupees One Hundred and Ninety. with interest at six 
per cent per annum from the 11th December, 1908 to the date of 


‘realisation. The plaintiff will have his; costs in all the Courts-from- 


' thë sixth and sevénth defendants. The other defendants will pay 
l ihéir own costs in all the Courts, 


AEN c Appeal allowed, 


(1) (1895) App. Cas. 435. —— (21 (1,05) App. Cas. 369. 
(3) G911)21 M. L. J. 631. | (4) (1911) 21 M. L J. 764. 
(el (1913) 1, L. R. 38 Mad. 823. (6) (1915) 1. L. R. 39 Mad. 645. 
` a (7), (1920) Mad. W. N. 736; 12 Mad. L. W, 639. i 
_ (8) (1916) 1. L. R. 4o Mad. 1009. (9) (1913) 176 is J. 316. d. 
(to) (913) 18 C. L. J. 274. 4 $ 


H 


(11) (1914) L L. R, 41 Calc. 1125 ;. 19 C. L. H 549. 
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` Before Sir Thomas William Richardson, Knighti, Judge, and “Mr. 
Justice Breser, EE 
H LTO nW 
^JANOKI NATH SAHA AND OTHERS ` SE 
, e :oc Kaun, 
v. ios o 


BAIKUNTHA NATH GHATTACK AND OTHERS Éo. c 


Mead i 
hav 


Litsitation Limitation Act ux of 1908), Seh. 1. Arts. 138, AE 
auction-purchaser — Person claiming through or under judgment-debtor— 
Symbolical possession equivalent to actual “pessession—Allegation ef: delivery 
of actual possession —Bengal Tenancy Ac (VHI of 1885) Sch. III. Art $— 
Tenant. 


-If the truc title be with the plaintiff and if it be proved or admitted that the 
possession af the defendant commenced within thé period of twelve years before 
suit, the plaintiff is within time under article 142 schedule I of the ‘Limitation 
‘Act. ya xm ; E. 


One trespasser cannot add to his own possession the previous independent 
possession of &nother trespasser. When ‘the possession passes from the first to 
the second trespasser, there‘is a constructive -restoration, -evenif a momentary 
‘restoration, ofthe true title to: possession. uou 
41^ TA 


! The plalntiff alleged that actual possession was delivered to dim by the Court, 
the defendants successfully denied that , allegation : 
Held, that as actual possession was not in the circumstances deen tò the 


-plaintiff's success, the Court was at liberty to apply the rule of Imitation appro» 
„priate to the fact found, namely, that the Plaintiff never had more E symboli- 


D ` 


_ cal possession. . DE 
. The plaintiff sought to recover, possession of certan. laad which had "been 
: mortgaged | to him by defendants Nos. 1 to 3 and which he had purchased at à sale 
held on the 12th July, 1905, in execution of a "decree on foot of the: miortgage. 
“The sale was confirmed on the 18th ` August." On the 15th December following 
""symbolical possession of the land was "delivered to the plaintiff, and the present 
“suit was brought-on the. 14th December, 1917.-- Defendant No 7 claimed. E a share 
- in-the land through.or:under the mortgagor defendants Nos. 1. to FER sl TI 


1v. Held, that-as defendant No. 7 being & party to the decree in execution af which 
“the land was sold to the plaintiff, the latter was entitled as against’ the formée to 


. treat the delivery of symbolical possession as equivalent to the delivery of -'actual 


possession. In virtue of such possession the article applicable” ceased to be 
article-138, schedule- I of the Limitation Act and became article 142, tinder “which 
the plaintiff was in time, as the suit was brought within twelve years of the dato 
on which formal possession was given to him: Svgobundhu v Rar Geer HA 


i" 


- * Appeal from Appellate Decree No. 808 of 1920, against the is dates: of Babu 
Debabrata Mukerjee, Officiating Subordinate Judge, 2nd Court, of - Dacca, dated 
the 17th December, 1919, affirming that of “Babu Bishnupada SE Munsiff 1st 
Court, at Munshiganj, “dated the 16th January, 1919. PES EC 

(12) (1880) L L. R.;5 Calc. 584° F, B; S z 
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S'ugobundhu v. Purnaning (1) and Thakur Sri Sri Radha Krishna v Ram '^ Ce, 
Bakadur (2). followed. 

; . 1922. 

Article 138, schedule I of the Limitation Act, has no application to a suit Janoki 

anoki 


brought by the decree-holder auction-purchaser against a person who has not E? 
acquired a title from the judgment-debtor: Khireda v. Kriskwmadas (3) Baikuntha. 
followed. f Wen 
Article 3 schedule 111 of the Bengal Tenancy Act-has no application in a suit 
between two tenants unless the dispossession of the plaintiff tenant can be attribut-. 
E to the agency of the landlord :- Haran v. Madan (4) referred to. - , - 


i Appeal by Defendants Nos. 71509. | : P 


d 


"ES 


Suit for recovery of possession of certain land... 


The material facts appear from the judgment of Richardson J. 


77 Babus Joys Chandep Roy und. Joika Nat Sanyal (for 
s Bab -Sasadhar Roy No, 2) for the Appellants. 
Babus Gunada` Charan Sen and sa dala Chandra Guha 
Wé the Respondents: S 


V—- ‘The judgments of the Court w were as follows : 5 ‘s 


. - Richardson J. :—The plaintiff in this second pak m to April, 26. 
` recover possession of certain land which had been-mortgaged to him. — 
__ by the defendants Nos, -x to 3 and which he had. purchased at a sale 
, held on "the 17th July, 1905, in execution.of a decree on the footing 
7 ef the’ mortgage. The sale was confirmed on the 18th August. On 
- the 15th December following possession ‘ofthe’ land was delivered 
-tọ the plaintiff, and the present suit was brought on the 14th De- 
=" cember, 1917,-that is, more than r2 years after the sale was confirm- 
ed, but: just within ra.years ofthe date on which possession was - 
=> delivered.- The two Courts ‘below have coneurred in finding that 
"possession was delivered symbolically, or-in other words, that the 
e “plaintiff was given' not actual but- formal possession- ofthe land. 
| Both Courts have therefore concurred in rejecting the allegations of 
"the plaintiff that he obtained actual possession, that-he: took settle- 
+. . ment of the land from the landlord and that he bad aftérwards been ` 
-- in possession through c n until: he was dispossessed by the 
EE in Magh 1318. - - E 
` The only defendants who ‘contested the suit were the defendants 
Nos. 7, 8 and 9 who are the appellants before üs'in this second ` 
:-áppeal. One of the defences which. ier set up was that the suit 


ET Roi 
24 


^o. (t) (1889) L L.'R. 16 Caic.. 830 F. B. E ` 
(2) (1917) 27 C. L. J. 191 ; a2.C. W, N. 339. e 4 ETE" 
(3) (1910) 123 C. L. J. 378. (4) (1920) 25 C. WYN. 102. 
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was barred by. limitation. general and special Both Courts con-. 
clude, though their reasoning is somewhat different, that the defence 
of limitation is not tenable and. thére are therefore conéurrent 
decrees in the plaintiff's favour. "D. 
The learned vakil for the. Appetiant has E that the’ 
present suit is out of time under article 138 ofthe Limitation "Act: 
and-that the decisions of the.Courts below are therefore erroneóus:- 


. The argument addressed to us makes it necessary to consider: what' 


in the circumstances is the appropriate rule of limitation. — ^ ' =-~ 
The plaintiff, as we must assume, was never in actual possession, - 
and of the three appellant defendants. the only defendant who claims. 
under the mortgagor defendants Nos. t to 3 is the defendant No. .7. ` 
The defendants Nos..8 and o get up an independent title derived: 
from the landlord’ by.settlement in the year 1914. e E 
“As to the defendants Nos. 8 and o, they were no parties to.the '- 
mortgage suit orto the proceedings in execution of the decree in 
that suit. If therefore the law is correctly laid down in the case of 
Khiroda Kanta Roy v. Krishnadas Laka (1), article 138 of the.Li- 
mitation Act has no application to the present suit as against them, 
Inasmuch as the plaintiff was never in actual possession, article 142, 
can have no application, and the only other article on which these, 
defendants can rely is the residuary- article No. 144. Under that 
article, the burden was on them to show that they had been in pos- 
‘session of the land adversely to the plaintiff for twelve years before’ 


suit brought. Obviously they cannot establish any such case, 


The learned vakil for, these appellants has contended that- be 
cause the plaintiff came into Court asserting possession obtained ' 
and subsequent dispossession, therefore he is bound by his plead- .' 
ings and must stand or fall under article 142. In support of, that” 
proposition he referred to the decisions of the Privy Council in Mi- A 
hima Chunder Mosoomdar v. Mohesh Chunder Neoghi (2), and Dha: . 
rani Kanta Lahiri Chowdhuri v. Gabar. Ali Khan (3). But Ve. ` 


those cases necessarily E a previous actual possession ‘and a a 
subsequent .dispossession by the defendants. Such cases aré very : 

different from cases like the present. Here ifthe plaintiff alleged ` 

that actual possession was delivered to him by,the Court, the defen- » 
dants successfully denied that allegation. Actual possession is no, 


e. 
in the circumstances necessary. to the. plaintifs success “and we gre. 


(1) (910) 12 C. L.J. 378. EN EG 
(2) (888) I. L. R. 16 Calc. 473; L. R, 161. A, 23. ^ R 
(3) (1912)17 C. W. N. 3699 ; iC L, Ji 277- SC eT? 
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at liberty to apply the rule of limitation appropriate to the fact 
found, „namely that he never had more than symbolical possession. 


Es have dealt with the point on the lines on which it was argued 
but I will add that in the view I should be ‘disposed to take even if 
article 142° were applied, the plaintiff would still succeed. In each 
of the cases cited if it had first been shown that the true title was in 
the plaintiff and if it had then been proved or admitted that the pos- 
session of the defendant trespasser had commence1 within the period 
of.tmelve years: before suit, the plaintiff would I think have won. 
As.I understand the principle applicable, one trespasser cannot add 
to-his Own possession the previous independent possession of ano- 
ther trespasser. When the possession passes from the first to the 
second trespasser, there is a constructive restoration, evén if a mo- 
. mentary restoration, of the true title to possession. So here, it not 
being disputed that the true title is with the- plaintiff, the fact that 
the defendant’s possession commenced within twelve years of the 
suit shóuld entitle him to succeed. 


“In my opinion, therefore, as against the defendants Nos. 8 and 
9 the suit is within time and the appeal so far às they are e concerned 
must be dismissed. 


“As to the defendant No, 7 his case stands on a ‘somewhat differ- 
ent footing. It i is not very clear from the judgment of the Court 
below but we have been told by the learned vakil for the appellant, 
andthe statement has not been controverted on the other side that 
the defendant No 7 claims the land or a share in the land through 
or under the Defendants Nos. 1 to 3. If that be so, then as against 
this defendant the article applicable would prima facie be article 
138. The answer made for the plaintiffis that .if.the defendant 
No. 7 is. actually or constructively a party to the.decree in execu- 
tion of which the land was sold then the plaintiff’ is entitled as 
against him to treat the delivery of symbolical possession as equiva- 
lent to the delivery of actual possession. In virtue of such possess- 
ion the article applicable ceases to be article 138 and becomes arti- 
cle 142, under which tbe plaintiff isin time. As authority for this 
position, reference has been made to the Full Bench decisions of 
this Court in /wggobundhu Mukerjee v. Ram Chunder Bysack (1), 
and Juggobundhu Mitter v. Purnanund Gossami (a), and to the deci- 
sion of the Privy Council in Thakur Sri Sri Radha Krishna Chan- 
derji v. Ram Bahadur (3). 


(1). (1880) 1. L. R. 5 Calc. 584. (2) (1889) R L. R. 16 Cale. 530, 
(3) (1917) 27 G. L. J. 191; 22 C. W.N. 330. 
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"The learned vakil for the defendant No. ‘7 has endeavouréd to.. 
escape from these rulings. He has cited the : cases of “Mokadeo. Sasi: 
haram Parkar v. Janu Namji Hatlé (i), and Sridhar Madhaoi 
Dhopaokar v. Ganpati Panja Godse (a), decided br (be Kombi z 


` High Court. In those cases a distinction is drawn as regards (éi 
` right ‘of the. purchaser at-a sale in execution of immoveablen property 


in certain circumstances to-actual possession and in other circum: 
stances to formal or symbolical possession. The view of. the Bom- 
bay High Court seems-to be that the decisions of ‘this Court and of 
the Privy Council to which I have référred only apply to those cases” 
in which the’ purchaser at the auction sale is entitled in the cireums- 
tances to delivery of formal possession. This point however does 
not appear to have been raised in either of the Courts below. Its 
determination might. well involve questions of fact which have not 
been investigated. There is no finding in: the judgments of the 
Courts below as to the state of the possession at the time when 
possession was formally delivered to the plaintiff. We do not 
know whether there were or were not at that time any tenants on 
the land under the defendants Nos. r to 3, and not bound by the 
decree against those defendants in the mortgage suit. 

It is conceded that there is no authority in this Court for the 
distinction recognized i in the Bombay cases and. in-the present case 
at any rate I am not prepared to consider whether any such distinc- 
tion would be consistent with the view taken’ in” decisions~ ofthis ' 
Court by which I am bound and which have received the  apptoval 
of- the Privy Council. . 3 : SS . ee 


1 hold that the suit as against defendant No. 7 is within’ “Hime” 
inasmuch as it was brought within 12 years of the date on, Which 
formal possession was givén to the plaintiff. VoIP 

` As a last resort the-learned vakil for the appellant argued that 
his clients are-entitled ‘to the benefit of the limitation prescribed by 
article 3 of schedále III of the Bengal Tenancy Act. As ‘regards 
that argument it is sufficient to refer to the language of the article 
which gives the plaintiff two years to recover possession of land 
which hé'claimis as raiyat, the two years to be counted:from‘the date 


‘on which the- plaintiff was dispossessed; ànd'to add that the articlé 


roust be read with “reference to the facts of this case which I have 
alteady- ‘stated, ° Nor can I see any” "ground in ‘the judgments of the 
Courts below for thé Suggéstion that if'the „plaintif was ever EN 
sessed the landlord had anything to do with the matter, Tti is familiar 


(t) (1912) LR, 36 Bom. 373. . et 918) L L. R. 43 Bom?$sóz.c 
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UT 


law, that the article in question has no application in. a. suit between Civit, 
two. tenants unless the dispossession of the plaintiff tenant. can be 1922. 
attributed;to the agency of the landlord. The caseslon the subject Iech 
will be found collected in: Haran Chandra Barat v. Madan -Mohan 
Baikuntha. 
Barai (1)... eek eni i RES : 
v For the reasons.which I have endeavoured to give my viewis Richardson L 
‘that the-appeal should be dismissed with costs. , 
` SuhraWardy, J :—I agree. 3 
A. e M. PN 7 ` Appeal dismissed. 
7*(1) (1920) 2s C. W. N. ron, ii 
jos 
zm L Mr. Justice Greaves and Mr Justi B. B. Ghose. 
= NARPAT SINGH l Gen, 
a SE E v. : D 1922. 
2 ' wow 
veris SERIA BHUPENDRA- NARAIN SINGH.“ ` February, 16, t7, 27. 


Chauidari chakran land—Resumpttoa— Putnidae, right of— Land not des 
into account in fixing rent, 


The putnidar’s interest in resumed chaukidari chakran lands, if they are 
comprised i in his putni, is derived from his putni itself and from nothing else. The 
seminder cannot claim to vary the putni by enhancing the rent in respect of 
lands which were included in the original demise though the profits of these lands 
were not taken into account in fixing the rent. : 


1A Appeals by the’ Plaintiff. 


© Suit to recover possession of certain resumed chauki dari chak- 
rath lands: 3 together with mesne profits. Së 


` The material facts appear from the judgment. 


m B. Chakravarti, Babus - Brojolal RE and „Susi? 
Kumar Bose for the eae 


Y 


DM 


e Appa from Appellate - Decrees Nos. 2586: to 2603 of 1919; jagina the 
decrees of P. C. De. Esq, District Judge of Birbhum, dated the 13th September, 
1919. airming those of Babu Ram Dulal Deb, Munsiff, rst Court, at Rampurhat, 
diüted the 36th September, 1910, and remanding the case to his Court for deter- 


mination of certain points. , heh 5 
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Cw. ` "Babus Mahendra Nath ne and Priya Sankar Majumdar - for: 
1922. ‘the Respondent. ` : uon 
Narpat i pO, Ae den 
e ` The judgment of the Court was as follows: | Kak 
Raja Bhupendra 
Narain, These appeals are preferred by the plaintiff against decisiéns': 
 Rabruary, ay; of'the District Judge‘of Birbhum affirming decisions -of the- first? 
=- Munsiff at Rampurhat. SEO 


. The suits were brought to recover khas possession of.cértain 3 
resumed choukidari chakran lands together with mesne .profitsz« 
The plaintiff claimed these lands as included in the pathi. taluks- 
granted to his predecessors-in-interest by the predecessors-in-interest’ 
of the first defendant, who is the zemindar, by a patni patta of thé * 
year 1853, the Bengali date being the 29th Kartik 1260. It is- not? 
disputed that the lands in question were included in the patni? 
patta but it is said that these lands were not taken into account < 
settling the rent payable under the patta and that consequently thie ^ 
zemindar, the respondent, is entitled to a share of the rent derived ^ 
from settling the resumed lands with tenants. No dispute arises with 25 
regard to the payment of the Government revenue which has: Been" 
assessed on the resumed lands and which, under the terms of the’ 
patni patta, is payable by the appellant. It is conceded that, frot“ 
the time of the creation of the patni until the lands were resimed; - 
the choukidars rendered private personal services to the punider: sin 
and not to the zeinindar. RN S 

The first Court declared the appellant's title to the lands'in suit ~ 
and decreed khas possession on condition that the appellant paid- to 7 

the zemindar in respect ofthe resumed lands an additional regt to^? 
that named in the patni patta. The appellant was awarded niesne ^' 
profits.- The District Judge affirmed this decision and remanded - 
the cases to the first Court (r) for determination of the coríditions ^" 
and terms under which the patnidar was to hold the lands ' ‘under: ` 
the zemindar (2) for the ascertainment of mesne profits." - MEE: 
"The appellant resists the zemindar's right to share in thé‘ rents ^" 
and profits derived from the.settlement-of the resumed lands firstly 7 ' 
‘on the ground-that'thelands.are comprised in the patni patta and ^ 
that consequently the rents and profits are his, secondly, on-the © 4 
ground that these rents and profits must be taken.as the equivalent ^ 
e of the personal services, formerly rendered to; him by . the mou e 
dars prior.to the resumption. - ^ - ; p^ 
' The zemindar respondent, -as already’ stated, claims a. share 
‘of ine ‘rents and profits as he says that these’ lands were never, taken: 
into account when the jama was fixed and he relies on à long series 
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of.decisions,to which we have been referred, as establishing the. Civi. 
zemindar's-right to share of the rents and profits, in addition to the bora 
amount payable to the choukidari fund under the provisions of Act Dec 


VI of 1871; unless it can be shown that the lands were taken into e: 
account.in fixing the jama when the patni was created. These Sala e 
decisions have recently been considered and followed An the case of — ` 
Maharajadhiraj Sir Bejoy Chand v. Krishna (1), which was decid- 
ed in December 1920, and no useful purpose would we think be 
served by going through them again. They undoubtedly do support 
the. contention urged before us on behalf of the zemindar respon- 
dent, and it is useless to suggest;that they are in the main distiguish- 
able from-the.cases before us. But, with the exception of the case 
of. AMaharajadhiraj Sir’ Bejoy. Chand v. Krishna. (1), above refer- 
red;to, they were all decided prior to the decisious of the Judicial 
Committee in Ranjit Singh Bahadur v. Kali‘ Dasi Debi (2), and 
Ranjit Singh Fahadur v. Maharaj Bahadnr Singh (3). By the first 
of these decisions it was for the first time finally established that the. 
zemindar.at the time, ofthe permanent settlement obtained or 
retained in the choukidari chakran lands. situate within the terri- 
torial boundaries of a village comprised in his zemindari an interest 
capable of being made the subject of a patni lease and in Ranjit 
Singh, Bahadur v. Maharaj Bahadur Singh (3), ubi Supra where 
-the nature of the patnidar's rights in resumed chaukidari chakran 
lands was considered, it was laid down that upon the resumption 
of such-lands by Government the rights of the:;patnidar were those 
conferred on him by the estate and interest created by the patni 
lease and that it was this right which was kept alive by section 51 ` 
‘of Bengal Act VI of 1870. f 
By- the joint effect of these decisions the patnidars ins 
interest in such lands if, as here, they are comprised in his patni 
is derived from the patni itself and from nothing else. This being - 
so it is difficult to see on what principle the zemindar can claim 
to vary the patni by enhancing the rent in respect of lands which 
were included in the original devise even assuming that the profits 
of these lands were not taken into account in fixing the rent. The 
learned vakil for the respondent has not been able to suggest to 
us any principle, although bs way of analogy he prays in aid the 
assessment by Government of. additional revenue in respect of 
these lands. This analogy however cannot assist him as the 
(V (i928) 34 C: L. J. 275. l 
(2} (1917) I. L. R. 44 Calc. 841 ; L. R. 44 1. A. 117 ;25 CL. J. 499: 
{3)(1g18) I. L. R. 46 Calc. 173 ; 29 C. L. J. 193. 
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Cir. Governments right to make such assessmelit is | derived’ from the 
1922." provisions of Act VI of 1870 and i is therefore a right “conferred by 
Nes. : statute. sea te 
arpat 
1 | 4 Under the Wee stated above we do not think that the 
Raja Bhupendra 


Narain. decisions relied on by the respondent zemindar can be taken now 
= to be correct and the case ot Maharajashiraj Sir Bejoy Chand v. 
! Krishna (1), ubi ‘Supra aduittedly only follows these decisions. 
` We think it would n not be correct to say that the patnidar is only 
entitled to obtain possession ori terms and that the Court i is to assess 
: rents on these lands when it has ‘been held that bis title accrued 
from the time of the patni settlement. We agree with the decisions i in 
the unreported cases to which we have been referred S. A. No. 1 $00 ` 
of 1914 and No, 2261 of 1916; In the result these appeals. succeed 
and we set aside that portion of the decision of the District Judge 
which remands the caes to the original | Court to determine thé condi- 
tions and terms under which tlie patnidar i is to hold the landi'undér 
the zemindar. ‘The Test of the remand order will stand. That por- 
tion of the Munsif’s decree which imposes ‘on’ the appellant,- as 
a condition of, obtaining khas (possession, the payment of addi, 
tional rent to the -zemindar respondent will be set aside. The 
RE will be entitled to their costs in this Court _and in the 
er appellate Court. . o | - 


ATM `, . Appeal allowed. 


"(mn (i920) 34 C. L. ]: 275. - ut 
1 "m En 


EN - HIGH COURT. 


; CRIMINAL REVISION.. 


hub Sir Lancelot Sanderson, Knight, Chief. Justice; and Afr. TUE 
a ae Panton. 
wor op RADHA NATH KARMAKAR. AND OTHERS 


3 ote es Shak 


e Er: 23 A e 


d KING-EMPEROR.*. 


Charge Criminal Procedure Code (Act V of 1898), SE 233, 235—“Distinct 
: n. ences. . | Arr 7 00€ 

2. Where, a, charge relates to more than óne distinct offente, ‘it’ is bad in law. 
Where the distinct Offences; which were included’ in that particular charge, 
were one series of ‘acts so'connected together asto form the .same transaction The 
Bësch could have been’ charged with and tried at one trial for each such offence, 
‘and the evidence relating thereto.'could have been presented to the Court by the 
-prosecution if those: distinct offences had been contained ia E changes : 
Subrahmania Avyar v. King-Emperor (1) distinguished. 


zc, Application for revision by the, Accused under section 43 5 of the 


-Code of-Criminal Procedure. 


s -The material facts appear froh the judgment.. i 


Sé 


Vus > Babus Dasarathi Sanyal and Debendra Narayan Bhattadary 
“Tor the Petitioners. , yo By 


4 DAD 


Mr. Orr for the Crown. je A oro fl 
Thé judgments of the Court were as follows : 


Sanderson, C. J.—This is a Rule calling upon the District 
Magistrate to show cause why the convictions of and sentences pass- 
ed upon the petitioners should not be set aside on the first ground 
mentioned in the petition; and the first ground is, that “ the trial 
of the petitioners on charges framed in contravention of section 
233, Criminal Procedure Code was without jurisdiction and void 
and the convictions bad and sentences and orders under section 106 

‘of the Criminal Procedure Code passed on such trial are illegal and 
fit to be quashed." 

The charges, (as they appear from the petition) against the peti- 

*'. tioners, who are 14 in number, were, first, under section 147 of the 
Indian Penal Code, secondly, under section r49 read with sections 
325 and 333, and, thirdly, against some ofthe petitioners under 


* Criminal Revision No. 227 of 1922, against the order of J. Johnston Esq., 
Sessions Judge of Chittagong, dated the 7th February, 1922, confirming that of 
L. B. Barrows Esq., Additional District Magistrate of Chittagong, dated the 28th 
November, 1921. uo li i : 


(1) (1901) I- L. R, 25 Mad. 61. 


Lab 


CRIMINAL, : 


Fune, I. 





CRIMINAL, 


1922. 
—— 
Radha Nath 
v. 
Kiag-Emperor- 


Sanderson, C. F. 
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section 353 of the Indian Penal Code. The learned vakilfor the 
petitioners raised no objection to the charge under section 147 of 


‘the Indian Penal Code and that is the section under which the peti-. 


tioners have been sentenced. | Some of the petitioners have , been 
convicted in respect of the other charges; but no eee sentences. 
have been passed in respect thereof. SEH 
The objection, which the learned vakil for the petitioners has 
taised on this Rule, may be - ilfustrated by-way of reference to ‘the 
charge under section 149 of the ‘Indian Penal Code. It was stated 
in the petition as follows :— . 
t“ That you on or about the 25th May or July 1941 at thes same 
place were members of an unlawful assembly ‘and in prosecution of 
the common object of that assembly, as stated in the first charge, 
several “members of the said assembly caused grievous | hurt to ha- 
vildar Raghubir Rout and simple hurt to constable Prem Lal Ghose, 
constable Har Kishore Barua, constable Mohendra Chandra’ De, 


Ve Ali Matbar, Abdul Rashid and Oh Mia doctor and you are- 


thereby under section 149 of the Indian Penal Code guilty of caus: 
ing the said offences which are punishable under sections. 315. and 
323 of the Penal Code,” 

The learned vakil for the petitioners has argued that, that 
charge is a bad chaxge for the reason that it contains more than one 
distinct offence and he has relied upon section 233 of the Code, of 
Criminal Procedure. That section provides,, “ For every. distinct 
offence of which any ‘person į às. accused, there shall bea separate 
charge, and every such charge shall be tried spinel except in 
the cases mentioned in sections 234, 235, 236 and 239.” 

That charge, in my judgment, did relate to more than one ‘dis. 
tinct offence, And, ‘consequently, it is a bad charge "under the law. 
For that reason, in my judgment, the learned vakil’s argument, to 
that extent is well-founded. But when he went further and argued 
that because that particular charge was in contravention of. gection 
233, the whole ‘trial was vitiated, I, with great respect to the learned 
vakil’s argument, was unable to agree with it. The distinct offences, 
which were included in that- particular charge, were one series of 
acis so connected together as to form the same transaction. and 
consequently the accused could have been.charged-with and tried at 
one trial for each such offence, see section 2 35 of the Criminal Pro- 
cedure Code, and the evidence relating thereto could have. been 
presented to the Court by the prosecution if those distinct, offences 
had been contained in separate charges. It seems to me to;be.an 
ehijrely different ‘case to that which was decided by the, Judicial 


1 
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Comniittee of the Privy Codncil in the case öf Subrahmania Ayyar 
v: King- Emperor (1); upon which the learned vakil rélied. That 
was a‘case where the'accused was tried on an indictment, in which 
Be was charged with no less than 41% acts, these acts extending over 


& period óf years : This was clearly in contravention of section 2 34 of. 


the Criminal Procedure Code which provides that a person may only 


RC" 


pétiod of twelve months. The Judicial Committee held that the whole 


trial was vitiated ; and the reason for holding that the whole trial was’ 


vitiated was set out by the Lord Chancellor in his judgment: The 
Lord Chancellor referring to Section 234. observed: ‘ The reason 


of such a provision, which' is analogous to our own provisions in 


respect of embeszlement, is obviously in order that the Jury may 
not be prejudiced by the multitude of charges and the inconvenience 


of hearing together of such a number of instances of culpability and’ 


the consequent embarrassment both to Judges and accused.” But, 
here, a$ I have already pointed out, the alleged -offences were a 
series of acts arising out of one and the same transaction and 
thére was nothing to prevent all these matters being put before the 
Court if they had been contained in separate’ charges instead of their 
being iricluded in one Charge. Consequently, there is a great differ- 
ence between the present case and the case which was decided by 
the Judicial Committee. The same remarks apply to the charge 
under section 353. Itseemsto me that the charge as framed did 
relate to distinct offences, because, there the allegation was that the 
accused, referred to in that charge, did assault the -havildar and 
several constables who are named in the charge. Strictly speaking, 
there should have been separate charges in réspect of ‘these distinct 
offences. Consequently, in my judgment, we shall be on the safe 
side i in setting aside the convictions under section 149 read with sec- 
tions 325 and 323, and the convictions under section 353 of the 
Indian’ Penal Code. But there is no reason, in my judgment, why 
the conviction under section 147 of the Indian Penal Code should 
not stand. 

"* Then, the only other point to which I need’ refer is PT qüestion 
of sentence. The learned vakil has drawn our attention to the fact 
that the learned Magistrate who tried the case, based his decision, 
as regards the sentences, to some extent, at all events, upon the fact 
that some of the accused’ persons had been convicted of offences 
‘other than’ the offence under section 147, and, consequently, the sen- 
ténces ought to bé reconsidered. It seems tome that if there had 
Ier gor) LL. R- ag Mad; Gr D M. 
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been one charge only framed against the accused under sectio nir47,. 
all the facts which were proved at the trial in relation to this ‘nidttet 
would have been material. The learned vakil agreed that the:Màgis- 
trate, in imposing the sentences, would have been justified “in taking 
into consideration the various parts which were played by.the.accus- 
ed persons respectively. In my judgment, if he had done so;-there 
is nothing to show that he would have come to any conclusion dif- 
ferent from that at which he has arrived. For these reasons, in my 
judgment, there is no ground for interfering with the | S N 
which, having regard to, the nature of the case, are not unreasonable, 


The result is that ‘this Rule is made absolute to this extent, 
namely, that the convictions under section 149 read with Sections 
325 and 323 of the Indian Penal Code, and the convictions üüdér 
section 353 of the Indian Penal Code, are set aside. The convi¢- 


er er 


imposed thereunder must stand. 


wea wy 
Panton, J.—I agree. Angee. 
A. T. M. i Rule partly made absolute. s 
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APPELLATE CRIMINAL: 


Before Mr. Justice Walmsley and Mr. Justice Suhrawardy, 
‘ABDUL GAHUR SIKDAR AND OTHERS. ` ` ` SS 


^ v. . Lt 
KING-EMPEROR.* LIS 
Burden of proof—Penal Code (Act XLV of 1860), Sec. 373—Chavge-- Reference 
: to amendment of law proposed. d ER 


It is for the prosecutor to prove in a prosecution under section: Ke of the 
Indian Penal Code that the girlis under the age of 16 years. ~ 


When the jury. was asked to decide which hypothesis suited'the facts better, 
they were in effect told that the prosecution. would discharge its onus by produc- 
ing.the better hypothesis. E 


A charge is defective, if it does not set out all. the. questions that require 


H 


* Criminal Appeal No, 193 of 192a:against the order of Hi Gr Blonifield Eq, 
Assistant Sessions Judge dated the 27th January, 1922. BE VE 


^ 
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; A Judge | is wrong in referring to the amendments of law Proposed. where they CRIMIN AL, 
have not become part of the law. iga: 
z Appeal by the Accused under section. 410 of the Code of Crimi- —! 
nal Procedure. E 
King-Emperor. 


“The material ii appear foim the SS 


"` Moulvi A. K. -Faslal Hug and Babu Radhika Ranjan -Guha 
ir the ‘Appellants. . 


Nd „Orr for the Crown. 


‘The judgments of the Court were as follows : 


^" Walmsley, J.—The three appellants were all charged under Fune, 38. 
‘section 366 Indian Penal Code, and there were seperate charges, 
“against ‘Abdul Gohur, under sections 372, tog Indian Penal Code., 
"against Erfan under section 373 Indian Penal Code and against 
“Sarojini under section 372 Indian Penal Code. They were found 
guilty on all the counts, and the learned Judge sentenced Abdul 
Gohur to three years’ rigorous imprisonment, and the other two to 
four. years’ rigorous imprisonment each all under section 366 Indian 
Penal Code, but did not pass any separate sentences on the 
other charges. 

The girl in the case is Sukhoda, the daughter of Sarojini, and 
briefly stated the story is that Sarojini took her to Abdul Gohur's 
house and afterwards made her over to Erfan for purposes of cohabi- 
tation. The defence is that the womin became a Musalman, and 
at Erfan wanted to marry the girl. 

.. So far as the charges under sections 372 and 373 Indian Penal 
Code are concerned, the age of the girl is an essential point. 
It was necessary for the prosecution to prove that she was under 
the age of 16 years. For this purpose the Assistant Surgeon was 
examined, and he expressed a definite opinion that she was below 
gixteen years. ` 


The first objection taken to the learned Judge’s charge is ‘that 
he bas not dealt properly with. the question of minority. In explain- 
ing the law he said that for kidnapping, the girl must be under 
-sixteen years, and in explaining the terms ‘ disposing of? and ‘immo- 
-ral purpose’ he used the word minor, but he nowhere said that if 
the girl was not proved to be under sixteen, there could be no e 
. stoffence. under section: 372 or -373 Indian Penal Code. Fur- 
'. theron the question of fact, he merely referred to the medical 
,&vidence, said that the defence tried to make out.that she was 
sixteen, and.left it to the jury to decide. , That seems rather. a 


CRIMINAL. 
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summary treatment of an important matter, but looking at? thé’ 
evidence on the record I am not prepared to hold that the verdict 
is vitiated by the defects. Secondly, it is said that “‘the! 
learned Judge did,not explain to the jury that the burden of proof 
lay on the prosecution. It is pointed out that at the beginning ‘of 
the summing up, he said, “ It is for.the gentlemen of the jury’ to’ 
decide which hypothesis the better fits the facts and be probabi: 
lities—that of guilt or innocence,” and that his conclusion is in siini- 
lar words, " The jury must ask themselves which view of'the' facts" 
they find the more consistent and the more probable, and which 

seems to,them the better supported by the evidence they have 

heard and should return a verdict accordingly. " On the other 

hand, the charge began with general remarks on the burden of j 
proof and the benefit of the doubt and the earlier of the two pas- 
sages which I have quoted is immediately followed by the words, ' 

“ The. question which.the j jury will have to answer is this: Did the 

accused either kidnap or abduct the girl etc." In the absence of 
details as to what the learned Judge said about the burden of ‘proof 
I think this criticism is well- founded, for when the jury was asked 

to decide which hypothesis- suited the facts better; théy were’ in 
effect told that the prosecution would discharge its onus by pro* 

ducing the better hypothesis. That was the last instruction they 

received from the Judge, and I think it is very probable that in con- 

sequence they looked at the evidence from a wrong poini z ' 
view. 

. Thirdly it is said that the learned Judge has expressed his den 
views very emphatically with nothing more than a conventional 
direction that the responsibility of deciding questions of facts rests 
with the j jury. This criticism does not commend itself to me, for 
I find it difficult to understand what view of the facts as a whole 
the learned Judge didtake. He certainly takes it for granted that 
Erfan was cohabiting | with the girl, to the knowledge of Sarojini but 
those are facts ‘not in ‘dispute, for the appellants’ story is that the 
mother and daughter were married tó Abdul and Erfan respectively. 
So far from’ taking from the jury the duty of determining questions 
of fact, I think the charge is defective rather because it does not 
set out all the questions that required EE and because it 
offers extremely little guidance. i MEC E 

Another criticism, affecting only Abdul Gobur, i is that- he is not- 
said to have taken the girl to his house, and that he was not at 
home when she was broüght there, The learned Judge bës not? 
said anywhere in his charge whàt'act on the part of Abdul Gohur, 
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could render him liable to a charge under section 366 Indian CRIMINAL. 
Benal.Code : he took no part in bringing the girl to-his own mes 
house: the removal on the first night to Sabi Molla’s house does een, 


not,appear to have been in furtherance of any scheme for abduct- e, 
ing the girl, so that if Abdul 'Gohur participated in any abduction  King-Emperor. 
it must have been when he escorted the girl to Erfan’s house. Walmsley, F. 
The, learned Judge has not dealt with this matter, although he EN? 
should have told the jury when and where the abduction was said 
to have taken place, and asked them to-say whether abdul Gohur 
took any part in it. 

In regard to the exposition of sections 372 and 373 Indian 
Penal Code I wish to point out that the learned Judge was 
wrong in referring to the amendments proposed in 1914, for they 
“have not become part ef the law, and also to say that the mean- 
ing of the sections has been discussed in the case of Queen Empress 
Y. Sukee Raur (1). If the Judge had studied that authority his 
explanation of the terms * dispose of and‘-use’ would have been 
very different. : 

„As I have indicated the charge is defective in several respects 
parentis d in the manner in which the burden of proof was treated. 
The case is a very perplexing one, and I cannot say that in spite of 
misdirections the jury has arrived ata right decision. ! 

.,, The course which we must adopt is to set aside the convictions 
and sentences, and leave it to the authorities to decide whether 
there should be a fresh trial or not. The appellants will be released. 

..Suhrawardy, J.—I agree, . : 
< A ToM, . Appeal alowed ` convictions and sentences set aside. 

' (1) (3893) I. L. R. 21 Calc. o, ` Mt 
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Before Mr. Justice Newbould and Mr. Justice Panton. 
‘MOHAMMED HYDER ALI KHAN AND OTHERS 





a CiviL. 
v. 
" MOHAMMED WAJED ALI KHAN PANT AND gies"? Pv 1022; 
Co:sharer— Joint possession— Exclusive possession — Partition suit. February, 23, 24- 


ih Appeals from "Appellate Decrees Nos 961 to 979 of 1920, .against the de- 
crees of Babu Nalini Mohan Banerjee, Subordinate ‘Judge, 4th Court, of Mymen- 
singh, dated the 20th November, 1919, affirming those of Babu Phani, Bhusan 
Danerjoe, Mu nsiff, and Court, at Tangail, dated the gist July, 1918, 


156 


Cie, 


1922. 
uo 
Hyder Ali 

=, Be 
Wajed Ali. 


February, 24. 


tik cALCOTIA LAW JOURNAL. (Vor. xxxvi. 


The mere fact of sole occupation by one co-sharer, does not entitle another co- 
sharer to a decree for joint possession. F 
Pending a suit for partition between the parties, a Court is unwilling to dis- 
turb an ‘existing possession of lands, unless it feels bound Lo do so for very cogent ` 


- reasons. 


Appeals by the Plaintiffs. 

_ Suit for joint khas possession. | 
The material facts appear from the judgment. 
Dr. Dwarka Nath Mitter for the Appellants.’ 


Babu Dwarka Nath Chuckerbutty and Moulvi” Mahammad 
Nurul Hug Chowdhury for the Respondants. gë 


The judgment of the Court was as follows : 
These r9 appeals arise out of the decision of the lower appellate 


. Court in the same number of appeals heard by him against the deci- 
-cision of the Munsiff and Court, Tangail. In the first Court there 
‘were 19 suits which were tried jointly. Against the decision of 


these 19 suits 20 appeals were preferred, some by the plaintiff and 
some by the defendants. In one of these suits No. 2751 of 1917 
no second appeal has been preferred as the findings of fact in the 
first appeal relating to that suit,are conclusive. All these suits were 
brought by the plaintiffs against the defendants Nos. 1 and a who 
are their co-sharers for joint possession of certain lands. In 13 of 
these cases the first Court gave decrees for joint khas possession 


‘which were reversed by the lower appellate Court. In the remain- 


ing six.cases both Courts refused khas possession, one of these six 
being suit 2751 already referred to. | ` 

The plaintiff and defendants 1 and 2 are co-sharers in estate 10 
of the Mymensingh Collectorate and the lands to which the suits 
relate are situated in mouzah Karatia. The plaintiffs case is that 
the lands in suit appertain to lands which the defendants Nos, 1 
and 2 made khas either by purchase or by inducing the tenants to 
vacate them and that the defendants having taken khas possession of 


.these lands they are entitled to recover joint khas possession in pro- 


portion to their share in the estate. The lower appellate Court has 
held that on the principle laid down by the Privy Council in the 
cases of Watson and Company v. Ramchund Dutt (1), and Lackme- 
swar Singh v. Manowar Hossein (2), the plaintiffs are not entitled to 
khas possession. These appeals depend on the principles which ap- 
ply in deciding whether a co-owner has the right to joint khas pos. 
session of the lands which have been exclusively occupied by another 


(1) (1890) 1. L. R. 18 Calc, 10. (2) (1891) I. L, R. 19 Cale, 254. 


Am XXE Vuen court, ^^^ 


co-owner, _ "Several cases have been cited in which thé leading cases 


: already "mentioned above- have: been referred to and discussed. 
Before: dealing.with the other aspects of. the cases it should be 
mentioned that these cases, differ from all reported cases in one very 

material particular, and that is, that a-suit for partition of this estate 


is now pending between the parties. In that suit the rights of. the 


parties to khas possession of'different lands will be finally decid-- 


ed and we should be unwilling to disturb ‘the existing posséssion 
of the lands during the pendency. of -this'suit, unless we felt-bound 
to do so for very cogent, reasons. These we do not find in the 


‘present suits. . From the decisions of the Privy Council cited above 


no hard and fast rule can be laid down. Each case-must be decid- 
ed in its merits according to justice, equity and good conscience: 

- On the facts found in the present case, we are’ not inclined to 
hold that the lower appellate Court was. wrong in refusing the plain- 
tiffs'decrees in'these suits. It is not necessaty to state all the facts; 
biit-those which appear to us to have the -most bearing on this point 
ato\tle ‘following. - The share ‘of the principal defendants: in the 
lands in:suits is.12 annas and odd and. thé. plaintiffs" share is 3 atinas 
&nd:odd. , The-area of the. land in. suit is.nearly 2} khadas'and 
there-are about 60 khadas in mouzah "Karatia, , Of. the: -lands in'suit 
ónly-6; pakis would be the plaintiffs’ : share. - The maim object for 
Which the defendant No. 1 has taken possession of - the land ‘is‘for 
providing a ‘new school and college and for this- purpose he. has 
alfeady spent about 2 to 3 lakhs of Rupees in improving the land and 
building pücca structures on portions of the same, The plaintiffs 
Bàve.been acquiring these lands and building on them sirce 1313 
and some of the buildings were erected about two- years before the 
iristitation of the suit. A portion of the land in suit has also been 
inclüdéd in the defendants’ bari, a portion having been made into 
&'tank and another portion into an orchard. They have also erect- 
éd quarters for their Hindu amlas. There is‘another mouzah Gorai 
Khamaichhata i in the estate No. ro in which the plaintiffs have 15 
"dg acres of khamar land, while the defendant No. 1 has 1°82 acres of 
khamar land there, though in this village the plaintiff's share is 7 
arias: 14 pies and defendant No: r's share is 8 annas 2} gundas. 
The- plaintiffs as proprietors have no khamar land in the village 
Karatia but they- have 3 khadas-of khas land in this village and the 
déféndants have offered them other lands: in that village to: compen- 
sate them for 6% pakis which. is the plaintiffs’ Share i in the ]and and 
of which the defendants have taken- possession. 

On" ‘behalf of the appellants ıt was not argued that there had been 
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any serious injustice to the plaintiffs: It was contented that they 
were entitled to insist on theif rights and the rights of the parties 
should not bé decided on sentimental consideration. The decision 
in Surendra Narain Sinha v. Hari Mohan Misser (1), has been 
cited. . It was . argued that the main principle to be followed in this 
case is that joint khas, possession should be given to co-owners 
against other’.co-owners who have’ taken ‘possession Of land from 
taiyats who are raiyats of all the Co-sharers. Itis siid that this 
distinguishes the facts of this case ‘from the facts of the two cases 
which have been’ decided by the Judicial Committee of the Privy . 
Council. This certainly is an’ important distinction. But we do 
not-think it sufficient having regard to all-the circumstances of the 
case to justify the reversal of the decision of the lower appellate 
Court, nor has that rule been always applied, for in the case of Sree- 
muty Basanta Kumari Dassya v. Mohesh Chandra Shaha (2) a 
co-sharet defendant had taken possession of land which was formerly 
occupied by a family of barber who held at a nominal rent and 
used to do services for both the plaintiffs and the defendants. 


Having régard therefore to these facts and particularly that the 
subject matter of these suits is now under partition and also that in 
the facts found’ no serious injustice appears to have been done to 
the‘plaintifis and’ there has been no denial of the plaintiffs’ title 
and no ouster we think that the suits were rightly dismissed. We 
accordingly dismiss these appeals with costs. 


A. T, M. l Appeals dismissed. 


(1) (1906) I. L. R, 33 Calc. 1201. (2) (1913) 18 C. W. N. 328: ` 
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PS RADHA RANI DASI AND':ANOTHER*.. March, 3- 
Limitatien—Dismissal ‘of appralc-Condition. imposed on appellani— Cross: Kass 


be objection by respondent—Redemption, time for.” 


, Where in a suit on.a mortgage, the -decree of the appellate Court simply 
dismissed the appeal, leaving the decree of ‘the first Court untouched, the time 
for redemption runs from the date of the decree of the first Court. It is 
not affected by the fact that the decree-holder filed a petition of crosse. > 
objection denying that the judgment- -debtor had any right of redemption : 
Bhola Nath v. Kanti 0), and Ramaswami v “Sundara (2) follower: Satwaji 

+ Sakharlal (3) dissented "from. 


"The appellant obtained a decree declaring his right to recover possession’ of 
certain property subject to the right of the judgment-debtors to redeem on pay- 
ment of à certain sum.within six months of the date sf the decree: Against that 
decree, the judgment-debtors-appealed and the decree-holder filed a petition of 
, ross objection. Both the. appeal and the cross-objection were dismissed and the 
decree of the first Court was confirmed. Then within ‘six months of the date 
of the appellate déccee but more than six months after the | date of the original 
decree, the judgment- -debtors paid into Court the sum necessary “for redemp- ii 
tion : Ré 


er “Held, that the judgment-debtors were not in time and tbat it was open to.the 
_decree-holder to ignore payment by the judgment-debtor and apply for execu- 
“tion of the decree on the ground that the payment was not made within the 
time fixed -for the redemption of-the property. - - -- - HE 


Appeal by the Decree-holder. to St i 
` Application for execution of decree, ` l 
The materjal facts appear from the judgment.. 
^ Babu Manmatha Nath Ray for the- Appellant.’ ` 
- “Babu Atul Chandra Dutt for the Responderits. 
The judgment of the Court was as follows : : 


This i is an appeal against an order dismissing- an n'application for March, 3 
execution. The decree holder “obtained ,& decree declaring his — 


~ '* Appeal from Order No. 203 of 1920, against thé order of L» R. Fawcus Esq., 
Additional District Judge of Howrah, dated the 15th March, 1920, affirming that 
of Babu Jitendra Nath Ge Munsiff, ard: Court, at Howrah, dated the 26th e 
“July, 1919. VN e 
. DÄ (1897) 1. L. R. 25. Calc, 311: (But see Noor Ali: Chowdhuri v. Koni 
Meah (1886) 1. L. R. 13 Calc. 13—Rep.] 

(a) (1907) I. L. R- 31 Mad. a8. 

(3) (1914) L L. R. 39 Bom, 175. ` e e r6 
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right to recover possession of certain property subject to the right, 
of the judgment-debtor to redeem on payment of a certain sum. 
within six months of the date of the decree. Against that decree, 
the judgment-debtor appealed and the decree-holder filed a peti- 
tion of cross-objection. Both the appeal and the cross- objection. 
were dismissed and the decree of ` the, first Court was confirmed. ` 
Then within six months of the date of the appellate "decree . 
but more than six months after the date of the original decree, "die^ 
judgment-debtor paid into Court the sum necessary for the fédetip- ` 
tion. The only question for determination in this appeal i is whe” 
ther the lower Courts were right in holding that ‘the judguiént.’ 
debtor was in time.  In-our opinion, on the authority 'of the deci. 
sions of this Court, we must hold that this appeal must sucóeed. ` 
In the case of Bhola Nath Bhuttacharjee v. Kanti Chundra Bhutia- 
charjee (1), the learned Judges held that where ina suit ofi à" 
mortgage the decree of the appellate Court simply dismissed iiie: 
appeal leaving the deeree of the first Court untouched, the timé for 
redemption would run from the date of the decrée of the first” 
Cour. In that case, Maclean C. J., decided the appeal’ on^ 
another ground. But, in a later case, Faijuddi Sardar v. Asinuddi ` 
Biswas (2), the same learned Chief Justice expressly stated when the: 
same point arose again that he entirely agreed with the view taken 
by Mr. Justice Banerjee in the case of Bhola Nath bhuitcharjee 
v. Kanti Chundra Bhuttacharjee (1), above referred to. In that 
case, the decree of the lower Court directed that the defendants 
might pay up the mortgage deciec of the plaintiffs within six months 
and retain possession of the land and that, in default, the plaintiffs 
would get khas possession and it was held that the six months’ 
time allowed to the defendants should run from the date of the first 
Court’s decree and not the date of the appellate Court’s decree. 
This view is also supported by the decision of the Madras High 
Court 1n the case of Ramaswami Kone v. Sundara Kone (3). In 
that case also the objection taken on behalf of the respondent in 


the present case is met ; for at p. 32 of the report of that case it. 


was held .that it was not open to the learned Judges to construe 
Such a decree in one way when the condition was imposed.ori-the 
respondent 1n the appeal and in another way whenit was itnposéd 
on the appellant. This, we think, is the right view and is in-no 


way affected by the fact 1elied on by the respondent that the decree: ^ 


holder filed a petition of cross-objection denying that the.judgment- 


(1) (1897) I, L. R. as Calc. 311. ' - (2) (1907) 11 C. W. N. Ko Mad 2 ag 


(3) (1907) 1. L. R. 31 Mad. 28, iin Et 
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debtor had any right of redemption. On behalf of the ‘respondent, 
reliance i is placed on the case of Satwaji Balajirav Deshamukk v. 
Sakharlal Atmaramshet (1). In that case, we are unable to under- 
stand the reasons given for distinguishing the case of Bhola Nath 
eee v. Kanti Chundra Bhuttacharjee (2), already referred 

"The decision in that case is contrary to the decisions of the 


d s 2 


iita cases which we are bound to follow. It is also contended 
raised th the objection to the redemption when he received notice of 
the payment of the money into Court. It was open to the decree- 
holder to.ignore that payment and apply for execution of the 
decree on the ground that the payment was not made within the 
time fixed forthe redemption of the property. "Taking this view, 
we "decree this ‘appeal and set aside ‘the decisions of the lower 
Courts. The objection made by the judgment-debtor in the execu- 
tion proceedings is oyer-ruled and the execution will proceed at the 
instance of the decree-holder according to law, The appellant will 
get | his costs in this Court as well as in the Courts below. We 
assess the herring-fee i in this Court at one gold mohur. 

AST. M. i j Appeal decreed. 

_(@) 0914) LL R. 39 Bom. 75 (2) (1897) I. L. R. 25 Cale. 311, 


jose: ae Asutosh LO Knight, Fudge, and Mr. Justice 
POSEE coe os Chotsner. b 


TINKARI PATHAK, 
e i v. 
"nr RAMGOPAL PATHAK AND OTHERS.* 

Irrigation, right of—Landlord and tenant—Origin of tenancy known but 
origin of right of easement-not traced—Revival of right of easement—Exe- 
ctition sale for arrears of rent—Landlord purchaser—Tenant in undisturb- 
ed possession of right of easement. 

Although a tenant cannot acquire a prescriptive right of easement in land be- 
longing to his lessor, he may claim a right of easement based on immemorial user. 


* Appeal from Appellate Decree No. 1651 of 1920, against the decree of 
Ba bu Lal Bihari Chatterjee, Subordinate Judge of Hughli, dated the roth April, 
1920, modifying that of Babu Rames as Sen, Munsiff, Hughli, dated the 
26th April, 1919. 
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. Civit. The relationship of landlord and tenant doss not render inapplicable the princi» 
ER ple recognised by the Judicial Committee. in.Rajrup Koer v. Abdul Hossain (1), 

s namely, when enjoyment of a right of this description has continued’ unigterrupted 


-Tinkari for a long series of years, such enjoyment should be attributed to a legal origin, 
KI 

Ramgopal. 

— TA tenant can generally establish his right to irrigate his field from. his iadd- 


ote 


WE A E 


and the Court should presume a ‘grant oran agreement. 


lord’s tank by ‘proof of open and coritinuoüs “user from time immemorial. 


Where the origin of the tenancy ‘is known, but the origin of the “right of 
_ easement bas not been traced, the tenancy does not rebut the presumption of a 
grant which arises upon proof of immemorial user. ; 


. € The unity of the dominant and servient estates in the same person extinguishes 
the easement appurtenant o, Ehe dominant estate. But unity of title of the two 
estates will not extinguish an easement, unless the ownership of the two estates be 
co-extensive, equal in validity, quality and all other circumstances. of right. If 
one estate is held in fee and the other for aterm of years, there is no unity of 
possession that will extinguish an easement of one estate as against the other ; 
but th» unity of possession in such case will only suspend the easement during 
the time of such’ unify of possession.” Consequently, an easement may be revived, 
after it has been extinguished by the union of the dominant and servient tenements 
in one owner, by their subsequent severance provided the easement is. apparent, 
continuous and essential to the enjoyment of the dominant tenement. 


If there has been unity of possession merely and not unity of seisin for estates 
in foe simple, an casement which has been thereby suspended will revive on 
severance of the union but if there has been unity of seisin fur estates in fee 
simple and not unity of possession merely, all easements are absolutely extingulsh- 

_ed and will not revive, unless they are re-created on severance of the former 
dominant and servient estates : Langley v. Hammond:(2). An 

Where, though there was an execation sale of the tenancy and a purchase 
by the landlord, the tenint continued in occupation in the uadisturbed enjoyment 
of the right of irrigation, and the only visible -result of the sale was that the 

' rent was enhanced by a substantial sum: _ A 

Held, that the right of irrigation was not extinguished, but momentarily sus- 
pended and revived . Kristna v. Vencatachella (3) and Kandanath v.. Chem- 
boli (4). ` : 


Appeal by the Defendant and Cross: -objection by the Plaintiff. 
Suit for declaration of plaintiff's right to irrigate the fields. 
The material facts appear from the judgment. 
Babus Dwarka Nath Chuckerbutty, Ram Chunder. Mosumdar 
and Kali Kinkar Chuckerbutty for the Appellant. 

Babus Mahendra Nath Ray and Narendra ` Nath Chaudhuri 
for the pa 


i ` GAY. 


* Di (1880) L. R.71. À:240; I. L. R. 6 Calc. 3 394; 7C. L. Rekis 
(a) (1868) L. R. 3 Ex. 161 (178). 
(3) (1872) 7 Mad. H. C. R. 60 (64). (4) (1913) Mad, W. N. os, — 
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The judgment of the Court was delivered by : i ' emi, A 
^ °° Mookerjee, J.—The litigation which has culmina'ed in this- 1922, 
“appeal i is the result of a dispute in respect of the right ‘to irrigate Tinkari 


two fields with water drawn from an adjoining tank. The tank is Ramgo pal. 
„described in schedule ‘ka’ attached tothe plaint, while the two — 
fields are comprised within boundaries set out in schedules ‘kha’ June, 25 
and ‘ga’ respectively. The plaintiffs claimed a right to irrigate the 
fields, as they and their predecessors hai done from time immemo- 
rial. The defendant, who is the proprietor of the village, is the land- 
lord of the plaintiffs and the owner of the tank. He denied that the 
fields had been irrigated from time immemorial,.and further plead- 
— -ed that the alleged user, even if established, could not confer on 
Í the plaintiffs a right enforceable against their landlord, specially 
as for many years past the tank had been in the occupation of 
dther tenants. As regards the field in schedule ‘ ga’, he took the 
“further defence that the right of irrigation, even if it ever existed ^ 
> in fact and in law, had been extinguished by his purchase of the 
tenancy at a sale for arrears of rent. The Court of first -instance 
dismissed the suit. Upon appeal, the ‘Subordinate Judge has 
- modified that decision and has awarded: the plaintiffs a decree in 
“respect of the field in schedule “kh” only. The defendant has 
‘appealed to this Court and has contended that the decree of dis- 
missal made by the Subordinate Judge should not have been dis- 
turbed. The plaintiffs have presented a memorandum of cross- 
objection and have argued that the claim should have been decreed 
in respect of the field in schedule * g? in addition to the field in 
. schedule ‘Rha’. 
In support of the appeal by the Sot the twofold ground 
has been urged that immemorial. exercise of a right of, irrigation 
` does not, in the present case, justify the inference of a legal origin 
of such enjoyment, first, because the dispute is between a landlord 
and his tenant, and, secondly, because for many years before the | 
date of the alleged obstruction, the tank (the servient tenement) 
had been in the occupation of other tegiants. To test the validity 
ofthese contentions, it is necessary to bear in mind that the 
Subordinate Judge has found, first, that the fields have been irrigat- 
ed for more than half a century by means of water bailed out of the 
* tank and carried to the site through defined channels; secondly, * 
that after purchase of the interest of the Sets, the former landlords, 
“on the zoth June, 1891, the defendant let out the tank to the 
Adaks for two successive terms, of seven years each, under leases 
dated the- 8th January, 1894 and the 13th October, rgor, and, 
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thirdly, that when the defendant re-excayated ‘the tank in 19162 
which up to that time had been used principally, if not almost* 
exclusively, for irrigation purposes, he stopped the water channélg’ 
sods to make irrigation impossible. The question is, - -whethér® 
upon these findings, which cannot be challenged in second: appeal; 
the còntention of the appellante can be maintained in either - of its | 
two branches. ^w 
As regards the first branch of the contention, it is well-settiéd^ 
that although a tenant cannot acquire a prescriptive tight- `of f ease-? 
ment in land-belongin; to his lessor : Mant v.. Baikanta (1) ; ‘Basa? 
vanagudi v Lingappa (2) ; he may claim a right of easement based” 
on immemorial user, as there is no reason why an owner ofland - 
should not grant any privilege he pleases to bs tenant, - The’ 
relationship of landlord and tenant does not render inapplicable ^ 
the principle recognised by the Judicial Committee in Rajrup Koer* 


eS 


` v. Abul Hossain (3), namely, when enjoyment of a right of this” 


description has continued üninterrupted fora long series of years,” 


such enjoyment should be attributed to a legal origin, and the” 
Court should presume a grant or an agreement. This view was =" 
adopted and applied in the case of Bhupendra Nath v. Annada i 
Prasad (4). There, a tank belonging to th: landlord was situated `. 
in the midst of arable lands, and, as the surroundings indicated, 

was intended for irrigation rather than for bathing, drinking or S 
culinary purposes. There were openings in the banks and well- 
defined channels ruhning from the tank to the fields; and it was prov- 

ed that from time out of memory the tenants had irrigated their lands *~ 
with water froni the tank. It was ruled that the inference E 
legitimately be drawn that the tenants had acquired an easement” 
to irrigate their lands with water drawn from the tank, under at 
presumed grant. In support of this view, reference was made tà 
the judgment of the Judicial Committee in Rameswar Prasad'vi ^ 
Kunja Bikari (ei, The decision of the Judicial Committee- just ~ 
mentioned had also been invoked, many years earlier and for the ~ 
same purpose, by Sir Francis Maclean C. J. in Madhud Dass "vr 
Jogesh Chunder (6), and the position is now generally recognized 

that in this country a tenant can establish his right to ifrigaté his ` 
field from his landlord’s tank by proof of open and continuous 


y 


* user from time immemorial. This principle : was applied jn: ` 


^ (1) (601) I. L. d Calc. 363. 
(a) (119) 38 Mad. L. J’ 28 ; 26 Mad. L. T. 439 ; 11 Mad. L. wW, 34." 
(3) (1880) L. R 7L A 240; L LR, 6 Calc. 394; 7C. LO Kess GE 
(4) (1914) 20 I. C. 359. ree 
(5) (1878) LL R. 6 I. A, 351 T. L. R4 Calc. $33. . , B 
(6) (1902) I. L. R. 20 Calc. 281. g vial Lë 


H 


Vo -XXXVl.] , HIGH court. - 


Babujan v. Ramjaddi (1) ; Krishna Chandra v. Ram' Chandra (2), 
and Bayya.v. Krishna, Chandra (3) ; see also Kristna v. Vencata- 
chella (4) The case before us is clearly governed by this rule, 


and, the first branch of the -contention of the appellant cannot be 


supported. " aa 
, As, regards the second branch of the contention, the appellant 
has invoked the doctrine that a presumption of a grant cannot 
arises, ifthe person against whom the right is claimed was ignorant 


of or, incapable of resisting the user ; in other words, that no such- 


presumption can be made against a reversioner, if the user has. 
taken Place during the occupation of the Joor in quo by a tenant. 
Reference has been made to the decision in Daniel v. North (5), 
where Lord Ellenborough observed : “how can such a presumption 
be, raised against the landlord, without showing „that he knew of the 
fact, when he was not in possession and received no immediate 
injury from it at the time.” This point of view was foreshadowed 
by Bracton when he said, “ but if it (servitude) has been a clandes- 
tine seisin, to wit, in the absence of the lords, or whilst they are. 


ignorant, and, if they had known it, they would have been likely to 


prohibit it, although this may be done with the consent,and dissi-. 


mulation of the bailiffs, this ought not to avail” (Bracton, Book 
IV Chap. XXXVII, £ 221, tr. Sir Travers Twiss,. Vol. III p. 475). 
No such difficulty, however, presents itself, if the user of the ease- 
ment began before the commencement of the tenancy in the ser- 
vient tenement. Ifthe user of the easement had actually com; 
menced before, the property over which it was claimed passed into 
the. : possession of the lessee, the mere fact of the intervention of 
^ such,tenancy should not be sufficieut to defeat the right acquired 
by “the lapse of time, unless, indeed, it is further shown that the 
landlord, up to the time he granted the lease, was in ignorance 


that any such right was claimed. This view-is supported by the - 


decision in Cross v. Lewis (4), where Littledale, J. observed: 
"jt was proved that the windows had existed for 38 years and the 
tenancy for 20 ; bow the land was occupied for 18 years before 
that time did not appear ; I think that quite sufficient to found 
the-presumption ofa grant" Both Abbott,.C.J. and Bayley, J, 
laid stress on the fact that the origin of the plaintiffs’ right was not 
traced and the tenancy consequently did not 1ebut the presumption 


> 


(1) (1913) 18 I. C. 597. (a) (1917) a Pat. L. W, 46. 
(3) (1920) 11 Mad. L. W, 600. : 
(4) (1872) 7 Mad. H. C, R, 60 (64). . (5) (1809) 11 East 372.' 
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of a grant. Reference may also be made to the. decision. of the 
House-of Lords in Morgan v. Fear (1) where it was held that a. right 
can be acquired by a termor over land held by another termor under 
the same reversion by virtue of section “3 of the Prescription Act, 
1832. In the case before us, the defendant let out the tank to the 
Adaks only. sọ recently as 1894, and, if his story is accepted in its 
entirety, the tenanis were in occupation down to "org, | But,the 
exercise of-the right-of irrigation by the plaintiffs and their prede- 
cessors has been carried back to a period .antecedent to the suit by 
at least-half a century, that is, beyond the year 1867. The 
origin of the tenancy is thus known, but the origin of the right of 
easement has not been traced, and, consequently, the tenancy; does 
not rebut the presumption of a grant which arises upon proof .of 
immemorial user. The second: branch of the contention of the 
appellant i is therefore as untenable as the first. 

As regards the cross-objection .of the plaintiffs, the Subordinate 
Judge has found that they were, down tothe year 1902, in enjoyment 
of a right-of easement founded on immemorial user The question 
in controversy-is, whether such right was in existence at the time 
when the defendant re-excavated the tank in 1916 and stopped | the 
use ofthe water for irrigation purposes. It appears that the field 
in schedule ‘ga’ was held by a tenant Rasik Malik at an annual rent 
of Rs. 24:8-o. : The tenant defaulted, with the result that the defen- 
dant sued ‘him in 1899 and obtained a decree for arrears of rent. 
The decree. was executed in due course,-and in 19oa, the defendant 
as decree-holder purchased the holding. He obtained symbolical 


possession through Court and consequently the tenant continued in 


actual- occupation as before. -On the gth March, .1905, Niba- 
ran Malik, the son of the -origina] tenant, who had died meanwhile, 
executed a kabuliyat in favour of the landlord, which recited that tlie 
previous rent of Rs, .24-8-o was raised by Rs. 7-8-o so as to make the 
mew rent Rs. 32, -Notwithstanding the execution sale and purchase 
by the landlord, the tenant thus continued undistrubed in occu- 
pation and exercised the right of irrigation, which, indeed, was in- 
evitable if the lands were to be kept under cultivation. In these 
circumstances, the question arises, whether the right of irrigation, 
which was annexed as an easement to the dominant tenement (the 
field in schedule ‘ga’), was extinguished when the landlord pur 
chased the tenancy at the execution sale. The Subordinate. Judge 
has answered the question in the affirmative, and the plaintiffs" have 
urged consequently that the right was only suspended temporarily, 


(1) (1g07) App. Cas. 425. S - E ee 
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The principle applicable to cases of this” character is beyond dis- 

- pùte. The unity of the dominant and servient estates in the same 
person éxtinguishes the easement appurtenant to the dominant 

estate, for mo person can have ` an easement in land which he him- 
self owns............But unity of title of the two estates will not extin- 

^guish an GES unless the ownership of the two estates be co- 
“extensive, equal in validity, quality and all other circumstances 
-ofright. If one estate is held in fee and the other for a term of 
‘years, there is no unity of possession that will extinguish an ease- 
ment of one estate as against the other ; but the unity of possession 

in such case will only suspend the easement during the time 

“of such unity of possession. Consequently, an easement may be 
revived, after it has been extinguished by the union of the dominant 
‘and servient tenements in one owner, by their subsequent severance, 
-provided the easement is apparent, continuous and essential to the 
‘enjoyment of the dominant tenement. The applica ion of these 

‘principles to individual cases is not always easy and one or two 

illustrations may be usefully recalled. In Thomas v. Themas (1), 

Baron Alderson observed : “if I am seized of freehold premises 

-and possessed of leasehold premises adjoining, and there has for- 
“merly been an easement enjoyed by the occupiers of the one as 
against the occupiers of the other, while the premises are in my 

hands, the easement is necessarily suspended. But it is not extin- 

guished, because there is no unity of seisin, and if I part with the 

premises, the right not being extinguished will revive" ;see also 

‘Whalley v. Thompson (2); Buckby v. Coles (3). Again, where the 

owner in fee’ of the dominant tenement acquired an outstanding 

lease in the servient tenement, but subsequently parted with the 

lease, it was held in effect in Simpen v. Foley (4), that, during the 

union of ownership, the easement was not extinguised but only sus- 

pended, and that, upon a severance of the ownership, the easement "` 

‘revived ` see also Richardson v. Graham (5) ; James v. Plant (6). 
“The ‘substance of the matter is ‘that if there has been unity of 
‘possession merely ‘and not unity of seisin for estates in fee simple, 

an easement which has been thereby suspended will revive on sever- 

ance of the union ; but if there has been unity of seisin for estates 

“in fee simple and not unity of possession merely, all easements are 


- (1) (1835) 2 C. M. & R. 41 ; 41 R. R, 678. 
^, c (2) (799) 1 B. & P. 375; 4 R. R. 826. 
_ 43) (1814) 5 Taunton 314; 15 R, R. 508. _ . 
(à) (1862) 2 J. &. H. 563 ; 134 R- R. 337- (s) (1908) 1. K. B. 39. 
(6) (1836) 4A &. E. 749; 43 R. R. 465. : 


Civit. 
1922. 
ww 

Tinkari 


v. 
Ramgopal. 


167 


Mookerjee, 3 


168 


Civit, ` 
19221 

. Tjnkari 
- De 

_ Ramgopal- 


Mookerjety 3. 


eel 


mp" 


CRIMINAL. 
TE 

use, 9: 
angan 


+ 
A 


THE CALCUTTA LAW JOURNAL- (Von. XXXVI. 


i alt D 
absolutely extinguished and will not. revive, unless Det: are re-creat- 
ed on severance of the former dominant and servient estates T gee 
Langley . Ve Hammond (1), and section 46 of’ the Indian Easement 
Act. In the case  béfore us, though there was an execution ‘sale of 
the tenancy and a purchase by the landlord, the tenant -contiñued 
in occupation in the- undisturbed enjoyment of the right of irrigation; 
and the only visible result of the sale was that the rent was.enhariced 
by a substantial sum. In such circumstances, it is reasonable:to 
hold that the right of irrigation was not extinguished, but'rather 
momentarily suspended and revived; see Krisina v. .Vemcata- 
chella (2); Kandanath v. Chemboli (3). In this view, the'cross- 
objection must succeed. i " SUR 

The result is that the appeal is dismissed and the cross-objection 
the plaintiffs may have relief in respect of the“ a ? land i in addition 
to the “Aka” land. The defendant will pay the plaintiffs their costs 
in all the Courts, A self-contained decree will be, drawn-up in 
supersession of the decree of the lower appellate Court. — 5: 
ATM: Appeal dismissed: Cross-objection,. allowed, 

(1) (1868) L. R. 3 Ex. 16r (178. : (2) (1872) 7 Mad.'H, e R. 60 (64).^ 
' (3) (i913) Mad. W. N. 95. 7 FS Ten ond 
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a ‘SUPERINTENDENT AND 'REMEMBRANCER OF. LEGAL 


AFF AIRS, BENGAL 


wales 


v.. US TN 


DULL. 


ae -TRAILOKYA: NATH CHATTERJEE: Se gue 


Punja— Using a place Se “punja for making bricki Kiln — Bengal Municipal det 
- (ZH B. C. of 1884), Secs. 261, ajala): 7 77 E po EAT 


A person within a ‘municipal limit. using a place as punja for ‘making bricks, 
without a license from the commissioners, cannot be E “under? 3géction 
F 4 


nom of the Bengal “Manicipal Act. Cé a S ed vor 


Kumar Sen, Sub-Deputy Mágistrate, ard class, “of Ghatal,- ' dated- he 3rd 
January, 1922. A 2s I I mE cO OI eek 


la 


Vou. TOME ] HIGH COURÍ. 
g “in section 261 of the Bengal Municipal ‘Act, the word ‘kiln’ is used’ in “its 


or dinary se sense. There is a distinction between a Spunja’ or ‘clamp’ “and a ‘kiln.’ 
Jii 


ds Appeal under section 417 of the Code of Criminal Procedure. 
-.L'Éhe opposite party, without a license from the commissioners, 
used. a place within the, municipality. as a punja ora clamp for 
‘making bricks. The brick-field was about 50,000 sq. ft. He was 
prosecuted-under section 273(2) of the Bengal Municipal Act^ The 
"Magistrate decided in favour of the opposite party holding .that .the 
-process was not a dum Hence this appeal by.the. Legal Remem- 
-brancer.: ; ; " 


Mr. Orríor the Appellant. 


A ` Babus Manmatha Nath Mukherjee and Satindra Nath 
Mukherjee for the Opposite Party. d 


:cT he judgments of the Court were as (lowes 


7 anderson C. J. This is an appeal by the Superintendent and 
Remembrancer of Legal affairs, Bengal against a decision ofa 
"Sub-Deputy Macistrate, 3rd class, of Ghatal, and the matter arises 

` „out-of a prosecution, in which one Trailokya Nath Chatterjee was 
the defendant, under section 273 (2) of the Bengal Municipal 
Act, which provides that, “ Whoever, ina municipality, without a li- 
cense, uses any place for any of the purposes specified in section 261, 
or section 263, or uses any. place as a kiln in contravention of the 
provisions of section 262 A” and so on, “shall be liable, for every 
such offence, to a fine.” . And (e material part of section 261 
which is applicable to this case is as ‘follows :—' Within such 
local limits as may be fixed by the Commissioners at a meeting, 
no place shall be used without a license from the Commissioners 
which shall be renewable anually, for any of the following purposes, 
namely, as a tannery, ‘slaughter-house or kiln for making bricks, 
pottery, tiles or lime”. 

The allegation in this case was that the defendant had, without 
a license used a place as a kiln for making bricks., The brick-field 

. was said to be about 5oooo square feet and the method iat manu- 
facturing bricks was, what is called in this country, in " Panjas”, 
OT as it has been said by one of the witnesses “ clamps’, The 
description ofa. “ Panja” or " clamp" is given by the witness 
Joy Kumar Sarkar, who was called for the defendant, He says there 
wsis-a: difference between -a kiln and clamp. “In a 'clamp'or 
b: Daniel: (be fuel and bricks are placed in .alternate layers. 
Ina kiln which means a room or masonry enclosure with.or 
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CRIMINAL. ! without roof, in which the bricks are stacked without any fuel and 


1922. burnt from places or. flues arranged below the stack, in which. the... 
Superintendsat and fires are lighted and kept up with fresh supplies of wood or, coal 


Remembrance of, till the bricks are burnt." Then he says, ‘ We never say Bull’ 


WU 


13e 


s ‘cmv ec clamp but Buits kiln and we say 'country clamp' which’ deeg i 
DEEN not mean a kiln.” Then in describing the process adopted by the ae 


defendant, he said, “ I would not say that the bricks were burnt a 
there in kilris, but they were burnt in ‘ clamps, or “country, 
Panjas. ` 

On the other hand, it has been contended that this process “of” 
burning bricks by placing the fuel and the bricks in ae 

layers so that they reach up to a considerable Height and cover a 

considerable area really, in effect, amounts to the creation of a es 

kiln. The Magistrate decided in favour of the defendant holding’ ss 

that this process was not a kiln and the Legal Rémembrancer Kas a 

appealed. The definition of a kiln in the Oxford Dictionary is as” 

follows :—“ A furnace or oven’ for burning, baking, or drying 9t. 
which various kinds àre used in different industrial processes." 

Then it gives an instance, *' Au oven or furnace for baking peer SS 

tiles or clay vessels, or for melting the vitreous glaze on such 

vessels.” ` —- MD T M 
That definition in my opinion points toa structure, which is of 

a permanent nature, "Further I was struck with the account which 

the learned vakil read from the Encyclopedia Britanica in ` 

volume 4 at page 520. It runs as follows :—“It is evident that the 
best method of firing bricks is to place them in permanent 
kilns, but although such kilns were used by the Romans some 

2000 yéars ago, the older method of firing in -" clamps" is still 

employed in -the smaller brick-fields, in every country where 

bricks are made. These clamps are formed by arranging the 

« unfixed bricks in a series of rows or wa lls, placed fairly closely 
together so as to form a rectangular stack. A certain number of 
channels or fire mouths, are formed in the bottom of the clamp : 
and fine coalis spread in horizontal layers between the bricks 
during the building up of the stack. Fires are kindled in the 
fire-mouths and the clamp is allowed to go on burning until the 
fuel is consumed throughout. The clamp is. then allowed to cool, 

e after which it is taken down and the bricks sorted." In*that 
description there is clearly a distinction drawn between that which ` 
is a “clamp “and that which is a “kiln,” and the process of making 
bricks by means of “clamps” seems to be older than the Klos. 
Which were used by the Romans about 2,000 years ago... Giving{“ 


Sanderson, C. F. 


` 


Vou; XXXVI.) .  HiGH court. 


tó the word kiln its ordinary meaning, I am inclined to the opinion 
that the Magistrate was right in his construcion. If, however, there 
is a doubt about it, the words of the section ought not to be 


strain&d unduly against the defendant. In my judgment there is. 


force in the argument which the learned vakil presented, upon the 
construction of this part of the section, The words are, “using a 
place asa kiln for making bricks." His argument was that if it had 


beenintended to prohibit the manufacture of bricks not only by. 


means of a kiln but also by means of the older system of * clamps? 

it would have been sufficient for tbe ligislature to. provide that no 
place shall be used without a license from the commissioners for the 
purpose of making bricks; consequently, ‘we must take it that the 
words “no place shall be used as a kiln for making bricks,” were 
advisedly used by the legislature having regard to the, ordinary 
meaning of the word “kiln” as distinguished from “clamps.” In 
a case of ‘this kind, in my judgment, itis not the function of the 
Court to. „strain the meaning of the particular section of the Act, 
because, if the process which is aimed at in this prosecution is 
really a nuisance and if itis in the opinion of the authorities such 


a process as ought to be brought within the purview of the section, - 


it is open to them to amend the Act. 


For these reasons, in my judgment, the appeal must be dis- 
- missed. 


Panton J: I agree. 
A. T. M. ~ Appeal dismissed. 
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Charge— Jury to be told the very words of sectlon— Murde» — Misdirection 
occastoning failure of justice. 
It is necessary for a learned Judge to read the very words of the section itself 
© Criminal Reference No. 1 of 1922 and Appeal ` No. 148 of 1922, against the 
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fo the.j Jury, if he purports to give them what are the provisions of the section, and 
then, if necessary, to explain what is the meaning of the section. 27" SC 


We 


A Judge should not charge the jury as to what constitutes auc et 
** Murder is the intentional killing of another. human being with malice” afore- 
thought ” This i isa misdirection. „It will be a ground for reversal Af this: mis- 


— tals 


direction occasions a failure of justice. — S oy A 


ER SA 2 


| It is usual to refer to the sections, which relate to culpable honjcide and. to 
direct the jury as to what Is culpable . homicide and Aa “what circumstances up: 


able homicide amounts to murder." SE 
t 


Appeal by the Accused and, Reference Ki the Sessions "fudge 
under section 374 of the Code of Criminal Procedure." nM 


2o ced fe d 


The.three accused were found guilty of murder and were sen- | 
tenced to death. Two of the accused. Durga. Charan Bepari and 
Hasan Dewan were found guilty of murder, under sections 302-and 

34-0f the Indian Penal Code and the other Alimuddi Mistri | was 
found guilty of murder under sections 302 and 149 of the, Indian 
Penal Code. All three were found guilty under section 364, Indian 


Penal Code and under section 148 Indian Penal Code... 


- The material facts:appear from the See -of the Gase 
Chief Justice. ; ` ->er Gy 
, Babus Suresh Chandra T. alukdar, Mahendra Kuthir ' ‘Ghosh 
and "Sackindra Kumar Roy for the Appellants. ` UT o 


Mr Orr ane Babu Manindra Nath Banerjee for the Crown.” 
WR ^ v. 


The following order was passed by the Court : : d E t 
Inthis-case the conviction of all the three accuséd, ríamely, 
Darga Charan Bepari, Hasan Dewan and Alimuddi Mistri; of^miur- 
der, is set aside and the sentences of death passed upon them are 
also set aside. The conviction of Alimuddi Mistii -under section 
364 of the Indian’ ‘Penal’ Code and the conviction of Durga Chatan 


` Bepari and "Hasan Dewan under section 148 of the Indiam Feral 


Code are also set-aside. But the convictions of Durga- Charan 
Bepari and Hasan Dewan under section 364 of the Indian -Pendl 


Code are upheld and the ‘conviction of’ Alimuddi Mistri und: 
section 148 is also upheld. Gg 


SE 


The sentences we pass upon the accused Durga “Charani” “Behi 
and Hasan. Dewan are, ten years’ rigorous imprisonment “each 
under section 364 and the sentence on the accused Aliinuddi: ‘Misti 


op: 


is, three years’ rigorous’ imprisonment ‘under section 148 ori the 


Indian Penal Code. - fat Cee 
M 


——— 


Var. EVI HIGH COURT, 
ds mes K 


Copy of our judgment will follow. - E 


r Eet & copy of this order be sent down to the. lower Court at ' 


once, in order that the prisoners may be informed. 
SE 


The judgments of the Court were as follows ` 


** Sanderson C. J.—This is a Reference under section 374 of-the 
Code of Criminal Procedure in a case, which was tried by tlie 
fédtned first ‘Additional Sessions Judge of Bakarganj and a jury and 
in which the three accused were found guilty. of murdér and were 
sentenced to death. "There is also an appeal by the three accused. 
Tivo of the accused Durga Charan Bepari and Hasan Dewan were 
found guilty of murder by the unanimous verdict of the 
jury under sections- 302 and 34 of the Indian Penal Code and 
tHe: other Alimuddi Mistry was found guilty of murder under 
Séctions 302 ‘and r4g of the Indian Penal Code. All three were 
found guilty on the remaining two charges, namely under section 
364; "which is the section dealing with abduction with intent 
Wat the person abducted may be murdered or may be so disposed 
of as to be put in danger of being murdered, and under section 148, 
which-is the section which deals with rioting by-a person or persons 
armed with deadly weapons. 

— The-first ground—or rather the ground, upon which the learned 
See who argued the case on behalf of the accused, mainly relied, 
was, that-the direction of the learned Judge to the jury was_ open 
to criticism. In my judgment the direction by the learned Judge 
to thej jury is open to certain criticisms and I have come to the 
conclusion that there are material matters which, as far as I can 
ascertain..from the heads of charge to the jury which are now 
before-us, were not brought to the attention of.the jury. Before 
J, deal with those matters attention should be drawn to, the way in 
which the learned Judge dealt with section .34 of the Indian Penal 
Code. I-am quite aware that the document, which we-have before 
sis, Dot more than “heads of charge to the jury" and I cannot 
accept the suggestion which, was made by the learned vakil for the 
. ‘accused, that the learned Judge said no more to the.jury than 
what appéars in the heads of charge. The. case lasted, (if my 
recollection serves me right), for- six days ' and the seventh day of 
the trial was reserved for the learned Judge’ 8 summing up ; it was 
‘not until about 3 o'clock in the afternoon that the jury retired to 
consider. their verdict. I therefore regard this document as no 
more than s heads of. charge to the jury.” But even so, I may 
say ‘thit there are certain matters iii the heads of - - charge which are 
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open to criticism. In the first place, the learned Judge has stated 
as follows,:—''Section 34. provides that where it is doubtful which 
of several persons has taken the chief part in any given crime Com: 
mitted in furtherance of the common intention of all of them, cach . 
of such persons is severally liable as if he alone had done the deed.” 
If the learned Judge intended thereby, to be informing the jury as ` 
16 what were the’ ‘provisions of section 34, no one can, deny that it 

isa misdirection, because the provisions of section EI are. “not as 

stated by the learned Judge. 

` But I take it that thé learned Judge was giving his ówn view of 
the meaning of the’ section. In. my judgment it is necessary for a 
learned Judge to rea the very words of the section itself to the jury, 
if he purports to give them what are the provisions of the section 
and then, if necessary, | to explain what is the meaning of the section. 
The learned Judge did go on to say : in other words, it provides’ ‘for 
those cases in which all help to commit, e. g. 8 murder, but i in 
which it is, in the nature “of things, difficult to say ES whose 
hand actually caused the death of the murdéred person.” It Seems 
to me that in that sentence the learned Judge was on sounder 
ground ; but even ' then, having regard to the first part of the direc- 
tion, I regret to say that I cannot regard it as a satisfactory, direc- 
tion with regard to the provisions of section 34. 

“Then his only "direction as to what constitutes murder i is con- 
tained in one sentence *' Murder is the intentional killing of another . 
human being with malice aforethought.-” That may be .& compre- 
hensive way of describing what the meaning, of murder is but it is 
not the way in which learnéd Judge ought to charge the jury in this 
country. It is usual to refer to thé sections which relate to culpable 
homicide and to ‘direct the jury as to what is culpable homicide 
and in what circumstances culpable homicide amounts to murder ; 
I should not however reject this direction to the jury by the learned - 
Judge on this ground alone, if r felt quite cléar that the mísdiréc- 
tion had not occasioned a failure of justice Further I'do not 
approve of the last paragraph but one at page 4o of the paper book 
where the learned Judge was dealing with sections 302 and, 149, viz.: 
“ This charge i is to some extent redundant, and strictly applies only 
to Alimuddi, for Hasan and Durga Charan are supposed to have 
been the actual murderers By section 149 Alimuddi becomes a 
‘constructive murderer and liable for the substantive offence, just ‘as 
by section 34 all these accused are equally liable for the murder, 
as though each of them. had committed it single-handed. "^ In my 
judgment if the charge was, in fact, delivered to the jury in “those 
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‘opinion the jury might misinterpret it and they might have beén Ps 

— thereby induced to come to the conclusion that there was no more beater 
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to be'said about the matter: In my opinion, this amounts to e, . 
“a misdirection. - ` : King: Emperors 





The next paragraph is material in another respect. The learned Sanderson C. 3. 
; Judge was dealing with section 148 and said “ Similarly, though all 
“three are ‘charged with rioting armed with deadly weapons undér 
section 148 Indian Penal Code, it appears from the evidence that 
` the charge will only apply to Alimuddi who was armed with a spear, 
` the other two being unarmed.” In spite of that direction by the 
"learned Judge the jury found all threc of the accused gully under 
‘section 148. This goes 16 show that apparently the jury had not 
“appreciated the learned Judge’s direction. In effect he dnected the ' 
"Tore that only one could be convicted under section 143 and yét 
"the jury found all three of them guilty under thit section ? 
* * Yt is difficult to believe that all that the learned Judge said 
“about the evidence is represented in his heads of charge: Ifit be 
^k full and correct representation of his charge with re,ard to the evı- 
dence, then. it appears that the learned judge did not draw the 
“attention of the jury to the fact that many of the witnesses who were 
called on behalf of the prosecution were related to Ananda, who 
— was alleged to be the prime mover in the prosecution, or to each 
“Other; nor did he draw the attention of the jury to the discre- 
pancies in the evidence of some of the witnesses—discrepancies 
which certainly did occur. H 
^' Again, the learned Judge sid: “The plot was apparently 
“hatched on Wednesday and carried into effect on Thursday.” I 
: have read the evidence carefully : I do not know what evidence is 
` supposed to support the suggestion that a plot was hatched on Wed- 
nesday. The learned counsel and the learned vakil were not able 
'to assist me on this point: There is the evidence of Iswar ‘Charan 
` Bepari who proved that at Sabdar's house there was a feast and that 
i “Alimuddi, Biraj Ali Jamadar, Kuti Mollah and Jabbar Ali were 
‘invited to it. Hasan Dewan is the son-in-law of Alimuddi and he 
"lived in that house. The feast took place on Thursday and not on 
Wednesday and I do not find any thing in that evidence which e 
‘would justify the suggestion that any plot was then hatched. 
i Towards thé end of the learned Judge’s summing up he said, 
w the evidence is that Durga Charan had tied the cloth, round the 
“poor wonian's neck at the time of the capture, and that so they drag- 
ged her away.” It is true that Swarna the woman who is alleged to 
N 
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have been present at the time the abduction took place, used _the 


.words.tied a cloth round her neck." On the other hand, the first 


witness for the prosecution Nagarbasi said, “Durga Charan had put. 
the upper part of her cloth round her neck and so had caught. her” 
which may mean that he tied it or it may mean that he had merely, 
wrapped it round her neck for the purpose of dragging her away.” 


.'That by itself would not be so important but for the sentence which’ 


follows it; because the learned Judge says, "long before she `- “got 
to the river she must have been half-choked, and it would require” 
little more pressure to complete the suffocation.” That depends to” 
some extent upon how the cloth was tied, and the learned Judge 
did not draw the attention of the jury to this question. aee 
. The learned Judge further said “ The jury must also take into 
consideration the admitted hatred that existed between the deceased’ 
and her husband's relatives and must ask themselves whether int 
their experience such hatred does not, in nine cases out of ten, at 
any rate in Bakargunj District furnish a powerful motive for such a 
crime." . M 
In my judgment the learned Judge ought to have drawn the 


-attention of the jury to the evidence of Nagarbashi with regard" 


to this point: _ Nagarbashi said that as between Kalidas and the 
deceased there was a settlement of (he dispute and it was called àn 
amicable settlement, and he went so far as to say. “there was no 
quarrel between them after the case between them was amicably, 


` settled last Assarh." In view of this statement I fail to see “how 


the Judge was justified in telling the jury that there was existing. 
“admitted. “hatred,” Finally, the learned Judge directed the. jury 
as follows: "As I have already said, which of those. ‘abductors, 
actually applied the pressure that ended her life—if this was how she 
died—is immaterial.” ] 

There were, three men involved in the charge of EE It. 


:seems to me that the attention of the jury should have been directed. 
.to. the individual cases of the three men. As for instance, it may 


be.that Alimuddi-had no intention of murdering Nandarani, though, 


: he may have been willing to take part in the abduction of the woman’: | 
“There is,no evidence that he- laid his hand upon the deceased 
‘though there is evidence that he assisted the actual abduction. by 


holding back and threatening the would-be-rescuers. For.. these. 


„reasons, in my judgment, it would not be right to allow the verdict 
„of murder -to stand in respect of the three accused. Consequently. 


in our judgment, the verdict of.murder and, the -sentences of death. 


, passed upon three accused must be set aside. LO E ub 


Vor. XXXVI.] HIGH COURT. 


„But this does not dispose of the case. 

S The learned vakil for the accused pressed: us to remit the case 
for a ‘fresh trial, but with regard to the charge under section 364, 
the learned vakil frankly adimitted that he could not say that there 
was. | a “misdirection as regards - that charge; at all events, so far as 
the ‘two accused, Durga Charan Bepari and Hasan Dewan, were 
concerned ; in my judgment there was ample evidence in this case 
to justify. the jury in coming to the conclusion that these two men 
did abduct the woman and that they abducted her either with the 
intention, of murdering her or with the intention that she might be 
so disposed of as to be put in danger of being murdered. The j jury 


‘unanimously accepted the evidence in this respect, and there beirig 


no „misdirection in respect of this charge as regards these two 
accused, it is not necessary to send this case back for a fresh trial, 
andi in our judgment this Court should upheld the convictions of 
Durga Charan and Hasan Dewan in respect of the charge under 
section 364 of the Indian Penal Code. 

..With regard to Alimuddi I have considerable doubt whether the 


conviction under section 364 ought to be upheld. As I have : 


already said, it is possible that this man may have taken part in the 
abduction without any intention of murdering the woman or putting 
her i in danger of being murdered. The object of the abduction, so 
far as he was concerned, may have been something quite different. 
In this connection it is to be remembered that the evidence of 
Abdul was to the effect that he had seen two men only near the 
place where the body was found, and in our judgnient it would be 
safer i in the interests of justice to hold that in the case of sa er 
thé conviction.under section 364 should be set aside. 

^ There remains the convictions under sections 148. , With 
regard to Durga Charan and Hasan Dewan, I agree with the jearn- 
ed Judge that there is no evidence that these two men were armed 
with any deadly weapon, or with any such weapon as is mentioned, 
in ‘section 148. Consequently, the convictions of those two men 
under section 148 must be set aside. The conviction of Alimuddi 
however under section 148 ought, in our judgment,'to stand. He 
was armed with a deadly weapon and he was guilty of rioting, 

There was an assembly of five or more persons and on the evidence, 
which bas been accepted by the jury, there is no doubt that the 
coinnion object of that unlawful assembly was to abduct the woman, 
and: ‘by means of criminal force, or show of criminal force to com- 
pel-the deceased woman to do what she was not legally bound to 
do. In other words, the case would come within the meaning of 
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section 141 sub-clause (3) or.sub- clause (5). of , the Indian “Penal 
Code, In our judgment therefore the ‘conviction of Alimuddi 
under section i48 must stand ; 

The result of our judgment is that the convictions of all the 
three accused, namely, Durga Charan Bepari, Hasan Dewan and 
Alimuddj Mistri, for murder, and the sentence of death passed 
upon them are set aside. The conviction of Alimuddi Mistri un- 
der section 364 of the Indian Penal Code and the convictions of 
Durga charan.Bepariand Hasan Dewan -under section , 148 of the... 
Indian Penal Code. are also set- aside But the conviction vof- 
Durga Charan-and- Hasan Dewan under.section 364. of the Indian 
Penal Code are upheld and the conviction of.’ Alimuddi Mistři =G 
under section 148 is upheld. Under these: circumstances- we do 4?* 
not think it necessary to direct a new trial. 0. T 9 d Se 

‘Now there, remains the question of sentence. My learned ^ 
brother and I regard this is a very serious case .and it is such, ES Ha 
serious case that we have had considerable hesitation whether-we. 
ought not to remit the case in order that there should.be a further... Ms 
trial on the charge of murder, but after due consideration we have’ E 
decided not to take that course. es 

Having regard to the facts of the case, the sentence ,we pass 4n 
upon each of the accused Durga Charan Bepari and Hasan Dewan 
is ten years’ rigorous imprisonment under section 364: and the 


-sentence on the accused Alimuddi Mistri is three years’ rigorous 


imprisonment under section 148 of the Indian Penal Code. 


Panton J.—1 agree. o a 
ATM, on Conviction partly set aside, 
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CRIMINAL REVISION- 


ae ue 


vere Mr. R Walmsley and Mr JENG Sëch ` 


à 


ane A PARMANANDA AGARWALA 


EEn 2 ` é i 


H v. ix s "n K 
, |^ — ' KING-EMPEROR * 


Jeu eel do p 


Criminal Lam Amendment Act UXIV of 1908), Section 17 ( 2)-— Proceeding under 
— Police report failing to make out a prima, facie case. : 
A proceeding was instituted agaiúst the petitioner under section 17 (2) of the 
Criminal Law Amendment Act on a police report, which was in these words: “I 
beg to report that Srijut Parmanand Agarwala has been assisting the vol unteers 


by giving them shelter in a house belonging to him in the Tezpur town. 1, there-_ i 
fore, request that action under the Criminal Law Améndment Act may be taken ' 


against him. ” Upon this, the Deputy Commissioner ordercd. tt Issue warrant 
with bail under section 17 (2) of the Act” 


Held, that as this report failed to make out a prima facie case in respect of an 


offence described in section 17 (2) of the Criminal Law Amendment Act, the pro- ' - 


ceeding? was quashed. : Matt. 


Application for revision under section 435 of the ‘Code of Crimi- 
nal ‘Procedure. 


Proceeding instituted under section 17(2) of the Criminal Law 
Amendment Act. 


Babus Dasarathi Sanyal, Manmatha Nath Mukherjee and De- 
bendra Narain Bhattacharjee for the Petitioner. 


. Orr for the Crown. 
The judgments of the Coit were as follows : 


Walmsley J:—This Rule was obtained by the petitioner 
calling upon the Deputy Commissioner to show cause why the pro- 
ceedings instituted against him under section 17 cl (2) of the Crim- 
inal Law Amendment Act (XIV of 1908) should not be quashed or, 
in the alternative, why the case should not be transferred to some 
other district for trial. The case originated on a police report dated 
the roth April, 1922, which isin these words: “ I beg to report 
that Srijut Parmanand Agarwala has been assisting the volunteers 
by giving them, shelter in a house belonging to him in the -Tejpur 
town. 1, therefore, request that action under the Criminal Law 
Amendment Act may be taken against him.” «pon this, the Deputy 


* Criminal Revision No 375 of 1933 against the. proceedings pending in the. 
Court of Babu J, N. Das, Extra Assistant Commissioner of Tezpur. 
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Commissioner ordered ‘ Issue’ warrant.with bail under section i 
(2) of the Act.” That section is in these words: “Whoever manages, 
or assists in the management of an unlawful association or promo- 
tes or assists in promoting a meeting of any such association. or 
any members thereof as such members shall be punished ete) ie 
appears to me that this report fails to make out a prima ‘facie, 
case in respect of the offence, described in this section. Mr. Orr 
who appears for the Crown concedes that the report is defective, 
and he has drawn out attention. to a later report dated the. 16th. 
May, 1922, which is very much fuller. That, however, is not on the 
record and it is‘ quite clear that the report of the 16th May is not, 
the report on which the warrant was issued. I think that, for these, 
reasons, we must order that the present proceeding should be quash- 
ed. It is unnecessary for us to go into the further question raised, 
as to the cognizance taken by the Deputy Commissioner. The 
result is that the proceedings based on the report of the roth of, 


April 1922 are quashed and the petitioner will be discharged from 
er 


zw 
OS 


Suhrawardy J :—I agree. : 
A. T. M. di j i Proceedings quashed, 


D 
as 


Before Mr, Justice Walmsley, and Mr. Justice Seege 


MAHAMMAD OZIULLAH 
f v. io e 


BENI MADHAB CHOWDHURY.* EPIS 
| eM 
Sanction to. prosecute—Magisivate taking part in the initiation of EN 

Magistrate, if cam receive complaint—Criminal Procedure Code (Act. V of, 

1898), Section 196—' Local Government ”—Sanction contained in letter . 

signed for the Chief Seeretary—Bvidence Act (1 of 1872), sii 76, 29^ 

Presumption— Proof. 

A, an Additional District Magistrate, submitted a report to Government for the 
purpose of obtaining the sanction required by section 196 of the Code of ‘Crimidal” 
Procedure, and the authority was conveyed in a letter issued from the’ Chiét" 

aw NG, 

* Criminal Revision No. 327 of 1922, against the proceeding under sick 
294A of the Indian Penal Code pending before S. C. Sinha, Esq., ane, 
Sub-Divisional Magistrate of Chittagong. i 


t 
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Secretary's office and signed by B for Chief Secretary. A complaint was then 
made by a police officer to A, and the petitioner was summoned. On the day 
fied for-bearing, A transferred the case to another Magistrate : 
, Held, that there was no bar to a Magistrate i in such a position receiving a com- 
plaints j 
1 
st there was no legal proof that the Local Governméni ordered or authorised 

tie Prosecution. 

that the order of the Government sanctioning prosecution under sectlon 196 of 
the Code of Criminal Procedure was tobe proved according to the provisions of 


section 78 of the Evidence Act. 


~ That there was no presumption as to B's capacity to sign the letter ; that B 
could not certify the order on behalf of the Chief Secretary, whose own capacity 
was that of a delegate. 

-` Application for revision under section 435 of the coe of Crimi- 
nal EE by the Accused. 


"Proceedings taken under section 294A of the Indian Penal 
1 Code. 


The material facts appear from the judgment. 


Babus Dasarathi Sanyal, Manmatha Nath Mukherjee Tarakes- 
"war Pal Chowdhury, Jnan Chunder Roy and Lalit Mohan Sanyal 
för the Petitioner. i 


Mr. Orr for the Crown. 
The judgments of the Court were as follows : 


Walmsley, J.—The petitioner has been placed on his trial 
upon a charge under section 294A of the Indian Penal Code, 

The police reported the facts upon which the charge is based, 
and Mr. Burrows as Additional District Magistrate submitted a 
report to Government for the purpose -of obtaining the sanction re- 
quired by section 196 Criminal Procedure Code; and the authority 
was conveyed in a letter issued from the Chief Secretary’s Office, 
and signed by Mr. A. Cassells for Chief Secretary. A police 
officer then made a complaint to Mr. Burrows, and the petitioner 
was'summoned On the day :fixed for hearing Mr. Burrows trans- 
ferred the case to another: Magistrate. 

On these facts two objections are based. The first is that Mr. 
Burrows was not competent to take cognizance of the case at all, 
bécause he had taken a part in initiating the proceedings. The se- 
cond is that the authority is defective "because the letter is signed 
pr Mr. Cassells, and not by the Chief-Secretary himself. 

TE cannot see any merit in the first objection, savé to the extent 


fpr free 


that Mr. Burrows would have been well advised to. direct some other 
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Magistrate to receive the complaint, . instedd oF Keier? the case 
for trial’ after issuing ‘process. ' REOR a 
The second objection is EE technical, bat I think: that 
effect must be given to it. Dk 
Under section 196 Criminal Procedure Code the E must 


be made by order of or under authority from the Local Govérnment. 


The Evidence Act lays down the conditions under which the Court 
may accept a mere letter as proof that the order has been issued ot 
the authority conferred by the Local Government. Under section 
79 it must draw certain presumptions, and if Mr. Stephenson had 
himself signed the letter the order would have been proved. When 
it was argued in the case of Apurba Krishna Bose v Emperor (1), 
that the head of the. Local Government, then the Lieutenant Gover 
nor, ought to have signed the order, it was said that he must neces 
sarily, and ordinarily does, communicate his orders through. his ac 
credites and gazetted officers, but in that case the sanctions "had 
been signed by the Chief Secretary. That decision therefore bat no 
bearing on the present case, for here the letter is signed by Mr. Cas+ 
sells for the Chief Secretary. Mr -Cassells was at the time - Deputy 
Secretary, ‘according to the Civil List, but he did not claim for him 
self any official position : he merely signed on behalf of the Chief Se- 
cretary. In these circumstances I think it must be held that there is 
no legal proof that the Local Government has ordered or authorised 
the prosecution. No presumption arises as to-Mr. Cassell’s capacity 


‘to sign the letter, and he could not certify. the order on belialf of 


Mr. Stephenson, whose own capacity was that of a delegate. 
` The result is that the Rule is made absólute, and the proceedings 
ee ‘the petitioner will be’ discharged from his bail," cn 
‘Subrawardy, J —I agree. The first objection is that on gene, 
ral principl:s’ the ‘Additional District Magistrate should not- have 


„taken cognizance of the case, as he had himself -taken part in the 


initiation of the proceedings. It is argued that if a Magistrate in the 
position of the Additional District: Magistrate takes cognizance ofa 
case, the provisions of sections 4o2 and 203 Criminal Procedure 
Code which empower a Magistrate to dismiss a complaint or enquire 
into'its truth become futile and meaningless, I do not think there 
is ang substance in this argument. As has been observed by Carn- 
duff J. in the case of ZakAai v. Emperor (2), there is no bar pres- 
cribed by the Code of Criminal Procedure to a Magistrate in such a 
position recéiving.& complaint whereas section 556 may render SH 


(1) (1907) I. L. Ri 35 calc. 141 ; 7 C. L. J. 49. 
(2) (1910) 14 C. "W.N. 589; L E. R. 37 Calc. 221 ; 11 C: L. J. 415. 
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incompetent-to try it. Moreover section .190 (c) Criminal Procedure 
Code gives express jurisdiction toa Magistrate to take cognizance 
of, an-offence even “ upon his own knowledge” in which event, it is 
clear, sections 202 and 203 Criminal Procedure Code are of as little 
avail as in the present case. | PEN 

:; With reference to the second ground I agree in holding that the 
sanction required by section 196 Criminal Procedure Code bas not 


been properly proved in this case That section demands a sanction ` 


by. the Local Government. The sanction in this case is contained.in 
a letter which is headed “From H. L. Steplienson, Esq., cS L, CI E., 
Chief Secretary to the Government of Bengal” and signed “A. Cas- 
sells for Chief Secretary to the Government of Bengal.” This order 
of the Government sanctioning the present prosecution has to be 


proved according to the provisions of section 78 of the Evidence. 


Act, which requires that an order of the Local Government may be 
proved by the record certified by the head of that department. 
The original letter is not on the record but there is a copy which is 
defective and does not appear to be a ‘certified copy under section 
76 of the Evidence Act, Besides the letter does not purport to 
have-been signed or certified by the head of the department to.at- 
tract the presumption arising under section 79 of the Act. Had Mr, 
Cassells issued the letter in the official capacity he held, I doubt if 
it would not have then been in order as all orders of the Goyern: 
ment are issued through its accredited officers. We do not know 
and no evidence has been given to. prove what authority Mr. Cassells 
had to sign for Mr. Stephenson. I am not sure if the prosecu- 
tion cannot- prove that proper sanction has been accorded by Gov- 
ernmént dehors the letter under consideration, but no such material 
being before us, we have no alternative but to quash the procéedings 
based on a document, which does not satisfy the requirements of 
law. 


su TOM Rule made absolute» Proceedings quashed. 
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CIVIL RULE rr" 


Before Sir Lancelot Sanderson, Knight, Chief Justice, and Sirs 


‘Thomas William Richardson, Knight, Judge. em 

HARA KUMAR MITTER CH 

SC - n3 ys v. . nn 22 
.; . MURARI MOHAN BOSE AND orwars.* `, 


Appeal—Civil Procedure Code (Act V of roof Section 141, O. 43 R. T 4c) 
Order dismissing second application for s-tting aside dismissal of suit far 

. default— Order dismissing first application for setting aside dismissal of suit, 
efect of. ` 


An order dismissing a second application to set aside the dismissal of a suit is 
not an order refusing | to set aside the dismissal of a suit within the meaning of 
clause (c) of rule I of order 43 of thc Code of Civil Procedure Hence no appeal 
lics against such an order. 


Section 141 of the Code of Civil Procedure does not operate to give an appoal s 
from an order not otherwise appealable under order 43. RUM 


” Clause fc) of rule 1 of order 43 of the Code of Civil Procedure applies only in 
cases when a ‘sail? has been dismissed. 


` While the orde) dismissing an aplication to set aside the dismissal of a suit'for 


default remains in force, no fresh application can be made to sct aside the dismissal 
of the suit. - $ 


* The suit comes to an end with the order dismissing it for default. E 

An application to set aside the order dismissing a suit, is not a suit. 

. Application; under section 115 of the Code «f Civil Procedure 
by the Plaintiff. 

. Application to set aside an order dismissing a suit for default. 
The material facts appear from the judgment of Richardson, J. , 
Babu Rupendra Kumar Mitter for the Petitioner. 

Babn Mukunda Bekary Mullick for the Opposite Party. 
The judgments of the Court were as follows : l 


Richardson J :—1n my opinion, this Rule should be discharg- 
ed on the ground that there is no substance in the contention 
advanced on the petitioner's behalf. 


The petitioner brought a suit in.ejectment against the oppo ite 
parties. The petitioner not -appearing when the suit was called on 
for hearing the suit was dismissed under rule 8 of order IX. The 
petitioner then applied under rule g of the same order for an order 


* Civil Rule No. 691 of 1921, in the matter of Miscelleneous Appeal No 23 
of 1921 of the Coutt of the Subordinate Judge of Hooghly, against the order of the 
M unsiff, znd Court, Serampote, in Rehearing Case No, 143 of 1920. 
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setting aside the dismissal. The petitio ner again failed to appear at Ers, 
.the proper time and application was in-its turn dismissed for. 1922. 
default. The petitioner then applied to have the dismissal of the Haa kumit 
previous application set aside. The second application was heard TA NM 
and refused by the learned Munsiff in the Court of first instance by Richardson, y, 
an order dated sth February, r921. From that order the petition- 
er appealed. The appeal was heard by a learned Subordinate : 
Judge who dismissed it on the ground that no appeal lay. The x 
-petitioner then obtained this Rule calling upon the petitioners to 
“show cause why the learned Subordinate Judge’s order should not 
‘be set aside on the ground he had erred in holding that the appeal 
-was incompetent. 
* In my opinion, the learned Subordinate Judge was quite right 
in the view which he took. Clause (c) of rule t of order XLIII 
‘allows an appeal from an order under rule 9. of order IK rejecting 
an application (in a case open to appeal) for an orler to set aside 
“the dismissal ofa suit. The clause applies therefore only in cases 
„When a “ suit” has been dismissed. It is clear that while the order 
“dismissing the petitioner’s first application remained in force no fresh 
„application could be made to set aside the dismissal of the suit. 
vit is also clear that the suit came to an end with the order 
dismissing it for default and the first application, namely the 
'app'ication to set aside the dismissal of the suit was not 
itself a suit. It follows that the order dismissing the second 
application was not an order refusing to set aside the dismissal 
‘of a suit within the meaning of clause (c) of rule r of order 
XLIII. This reasoning is similar to that adopted in Charu 
Chandra Ghosh v. Chandi Charan Ray Chowdhury (1) It is 
“at least extremely doubtful whether, regard being had to the observa- 
tions of the Privy Council in the case there cited of Thakur Pro- 
sad v. Fakirulla (a), section 141 of the Code applies at all to pro- 
ceedings under rule 9 of order IX, but even if the contrary be 
assumed, section 141 cannot operate to give an appeal from an 
"order not otherwise appealable under order XLIII. 
“> The Rule must in my opinion be discharged with costs, hear- 
ingfee, two gold mohurs. 
_ Sanderson, C. J.— I agree. 
ATM - Rule discharged. 


~ 7 (1) G914) 19 C. W. N. 25. 
(a) (1894) L. R. 22 I. A. 44 ; 1. L. R. 17 All. 106. 
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Before Sir Nalini Ranjan Chatterjex, Knight, Judge, and Mr 
Justice Pearson. . ABU 
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ALI MAHAM MAD KHAN AND OTHERS — 
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Admissibility — Deposition of. defendant in previous suit as EE < 


— Evidence Act (I of 187 9), section ,33—Subrog ition, question of, if can be 
raised in second appeal for first time. TRE 
Section 33 of the Evidence Act is not applicable to the deposition ofa witness 
in a former suit when the witness is himself a defendant in the subsequent suit and 
the deposition is sought to be ‘used against: him, not as evidence given between the 
parties, ene'of whom called bias asa witnéss, but as a statement made by bim, 
which would be evidence against him whether-he made it as a witness or on’ any 
other occasion. It is used agaiost him as an admission The sections of the Evi? 
` dence Act which apply are the sections relating to admissions - S»ojan v. Ach- 


mut (0). m acto 
The question of subrogation, depending on the determination of fae s ‘cannot 


be raised for the first time in second appeal. 


There is a presumption that 2 person intends to keep alive the ‘shitty when 
it is for his benefit to do so ; but the Court cannot act upbn that, when no question 
was raised in the Court of first instance and the opposite party had no opportunity 
of meeting the presumption. ` 


(ec 


Appeal by the Plaintiffs. 


Suit for recovery of possession of property after éstablishment.ot 
plaintiffs' | title thereto and for recovery of mesne profits. The plain: 
tifs allegation was that the property in dispute originally: belonged 
_to the defendants Nos. T2 to 15 in miras right under Jagat: ‘Chandra 
Sen and others and they borrowed Rs. 200 from Kamu Bepari 
_ mortgaging the same on the rath Bhadra of 1314 B. S. He brought 
asuit for sale by virtue of the mortgage in which the defendant 
No 3, the predecessor of the defendants Nos. 4 to 9 and defendants 
Nos. ro to 11 were given right of redemption and got a decree, In: 
execution of that decree the property was put up to sale Defend-, 
ants Nos, 12 to 15 ‘took permission of the executing Court and-sold 
it to the plaintiffs for Rs. 600; a portion of which went towards the. 
satisfaction of the decree and the rest to them. Then a quarrel be 
gan between Kamu Bepari and the defendant No. 3 for the Danga- 


* Appeal from Appellate Decree No. 2178 of 1919, against the decree of S.E. 
Stinton, Esq., District Judge of Dacca, dated the 20th June, 1913, affirming- that 
of Babu Satis Chandra Banerjee, Munsiff, 3rd Court, at Dacca, dated the” gth 
January, 1919. 

(t) (1874) 14 B. L. R. App. 3 (5). 7 7 0 
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which was-consequently attached by the Collector of Dacca in tgto. 
The plaintiffs then learnt that defendant No. 1 and a minor son of 
defendants No. 2 were recorded in the settlement £4atiam and appli- 
ed for correction of the entry under section , 106 of the Bengal Te- 
nancy Áct; but that application was rejected being time-barred. 
Defendants set up mortgage deeds and kabalas in support of -their 
title. The Collector released the property from attachment on 7th 
November 1917 and the defendant No. 1 and A ptabuddin were said 
to be collusively entered in the settlement £Aafían, Hence the suit. 
. The defence inter alia was that the suit was. barred and that the 
‘plaintiffs’ purchase was a paper transaction. The primary Court dis- 
inissed the suit holding that defendants Nos. 12 to 15 had only.8 
atinas right in the land in suit and that the plaintiffs purchased 
nothing by the kabala. . The plaintiffs appealed, and the appeal was 
Greg . Hence this appeal. 


| Dr. Sarat Chandra Basak and Babu Prohash. Chandra Pakrasi 
fo the Appellants. 


"Babus Gunada Charan Sen and ki Chandra Pose for the 
Respondents. 4 


^ The judgment of the Court was as follows : 


“The first contention raised in this case in that i is coming. 40 the 
conclusion that Sundari Bewa had an 8 annas share in the property, 
the Court was wrong in relying upon the deposition of Arjun Teor 
(defendant No. 13) given by him in a previous suit. It is contended 
that such evidence is admissible only ‘under section 33 of the Evi- 
dence Act or for impeaching the credit of a witness under section 
155 in which case it cannot be used as a substantive evidence. 
MIE was pointed out however by Sir Richard Couch C J. in Soonjan 
Bibee v. Achmut Ali (1) that “section 33 does not apply to the deposi- 
tion.of a witness in a former suit when the witness is"himself a defend- 
ant in the subsequent suit, and the deposition is sought to be used 
against-him, not as evidence given between the parties, one of whom 
called him as a witness, but as a statement made by him, which 
would be evidence against him whether he made it as a witness or 
en any other occasion. It is used against him as an admission ; 
section 33 has no application to such a case as the present. The 
sections of the Evidence Act which do apply a are the sections relat- 
ing.to admissions.” : 
is ui 5 The statement of Arjun-in the previous suit was put in not as 


(1) (1874) 14 B. L. R. App. 3 (5). 
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evidence of a witness, but as an admission, and we think. the, Court 
below is right in relying upon it as a piece of evidence. 

Some arguments were advanced with regard to the mode of 
proof; but it is unnecessary to consider that contention as no objec- 
tion was taken on the point in the Courts below. 

It is not contended that the written statement of defendants 
Nos. 12 to 15 the mortgagors in the mortgage suit cannot be used 
against the plaintiff, as the purchaser defendants claiming under thé 
mortgagor defendants are precluded from relying upon it by reason 
of the decree obtained by Kamu pin against the latter į in the 
mortgage suit. id 

This contention however can be raised only if the plaintiff stands 
in the same position as the mortgagee Kamu Bepari who obtained 
the decree. He claims that position by right of subrogation.. The 
question of subrogation, however was not raised in the pleadings, 
no issue was raised on the point and there is no trace of it in the 
judgments of the Courts below. We are unable to entertdin the 
question here for the first time in second appeal as the question 
cannot be determined in the present case without reference to. facts. 
The plaintiff was neither a puisne mortgagee nor a tenant." He 
advanced money to the mortgagors, by which Kanu Bepari's mort; 
gage-decree was paid off : and in order to entitle the plaintiff to claim 
any right by subrogation, it was necessary for him fo show that 
there was an intention to keep alive the mortgage security of. Kamu 
Bepari as the conveyance in favour of the plaintiff was not of the 
mortgagee’s interest but only the interest of the mortgigor. It is, 
true that there isa presumption that a person intends to keep alive 
the security when it is for his benefit to do so; but the Court. can- 
not act upon that, when no question, was raised in the Court of first 


' instance and the defendants therefore had no opportunity of meet- 


ing such a case or the presumption. That being so, neither the 
question of admissibility of the written statement of the defendants, 
nor the question of estoppel of tha mortgagors arises in the case. bp 

The appeal is accordingly dismissed with costs. quis 


^. T. M. i Appeal dismissed, 
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Before -Sir Nalini Ranjan Chatterjea, Knight, Judge, and Mr. 
: Justice Suhrawardy. 


ES. CHAIRMAN, DACCA MUNICIPALI UY 
ii v. 

nes : KRISHNA DAS NAG.AND oTHERS.* 

Dae. +. i 


Voting, right of—Member of a joint Hindu family— * Person? — Bengal Municipal 
podet (IH B. C. of 1854), section 15. 

3. A person, being a member ofa joint Hindu family, if otherwise qualificd lo 
vote, is entitled to vote under section 15 of the Bengal Municipal Act. 


o Mid by the Defendant. 


* Suit for declaration of the plaintiffs? right. to vote in the election 
of the Municipal Commissioners. à 


SS kil "rhe material facts appear from the judgment. 
` Babu Upendra Lal Roy for the Appellant. 
: WE Bimal Chandra Das Gupta for the Respondents. - 
- The judgment of the Court was as follows : 


* This appeal arises out of a suit fora declaration that the plain- 
tiffs have a right to vote in the election ot the Municipal Commis- 
siótiers of Dacca. It appears that in consequence of some letter 
received by the Chairman of the Municipality from Government, 
the'names of the plaintiffs were struck out on the ground that each 
member of a joint family had no right to vote separately even though 
he wes qualified under the law to vote. The present suit was, 
thereupon, instituted. There 1s no question that the plaintiffs have 
the qualifications laid down by section. 15 of the Bengal Municipal 
Act III of 1884 and the rules framed by the Local Government. 
It'is'also admitted that the tax which each of them pays exceeds 
Rs. i8 annas the minimum qualification under the rules but it is 
paid jointly, and not seperately. The only question,~thereforé, is 
whether the word “Person” in section 15 of the Act excludes the 
members of a joint Hindu family. The Couits below have-come to 
the conclusion that the plaintiffs are persons .within the meaning of 
the section. The d.fendant, the Chairman of the Municipality has 
appealed to this Court. The word “Person” is not defined in the 
Act. The definition of the word in the Income Tax Act, Calcutta 


* Appeal from Appellate Decree No. 1910 of 1919, against the decree of Babu 
Jadav Chandra Bhattacharjee, Subordinate Judge, 3rd Court, of Dacca, dated the 
roth June, 1919, affirming that of Babu Kamini Kumar Dutta, Munsiff, 4th Court, 

: uly, 1918. 
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Municipal Act, Licensed Ware House Act or such other Acts’does 
not help us in deciding the question, as the definition in other Acts 
is for the purposes of those Acts. The definition in section 3 (clause 
36) of the General Clauses Act which lays down that the. word 
‘person’ shall include any company or association or body of indivi- 
duals, does not also help us in the. present case. 

There being no provision inthe Bengal Municipal Act that'a 
person otherwise qualified to vote is not .entitled -to vote merely be- 
cause he is a member ofa joint Hindu family, we think that the 


Courts below were right in their decisions. . . . -o Rake 

The letter of the Government referred to above: is- noton the 
record before us. So far as it appears from the judgment of the 
Court below tbe letter does not curtail the right of voting. HoW- 
ever, that may be, the right is conferred on every.person who'is 


qualified to vote under section 15 of the Act and cannot be;cul 


down. : s s cof 
. We are, accordingly, of opinion that the appeal must be dismis- 
sed with costs. ^ X t3; € tel 
. Let the record be sent down without delay. x i ean 
A T: M KS Appeal Aioni 
ii c —— SU tr 


RT 


see 


Before Sir Thomas William Richardson, Knight, JUGA did: 
Mr. Justice Sukrawardy. NEST 


-  MONMOHINI DAS GUPTA 
v. i, gh 
BASANTA KUMAR DAS GUPTA AND orHEms.* ` 7 


Bjecimeni—Transfered from- de facto guardian of a Mahomedan i viinór RM 


against trespasser. 
Ane 


-A transferee from de facto guardian of the person and property of a Maho- 
medan minor, of minor’s immovable property, cannot seek to recover the- ‘propérty 
in the possession ‘of another without title : Jmambandi v. Mutsaddi (1) followed: 


Appeal by the Plaintiff. - - 5 Eus 


-— 
= tage. 


* Appeal from Appellate Decree No. 11 of 1920, against the decreo of. . Babu 
Lal Behary Chatterjee, Additional Subordinate Judge of Bakarganj, dated the 
14th August, 1919, reversing that ‘of Babu Surendra Nath , Roy, Münsif, “and 

ch AU 


Court, of Barisal, dated the 15th January, 1919. et 
(1) (1918) I. L. R. 43 Calc. 878 ; 48 C. L. J. 409. | “eet 
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SE ‘Suit for possession. . > 
“The material facts appear from the Sege 


ze Babus Trailokya Nath Ghose and Suresh Chandra T. alukdar for 
"the Appellant. 


x 


Babus Gunada Charan Sen and Sris Chandra Sen Gupta joi 
the Respondents. en t 


The judgments of the Court were as follows : 


~ This appeal must be dismissed. The present plaintiff the ap- 
eu before us claimed the disputed Jote under a conveyance in 
her favour executed by the widow of a Mabomedan nàmed Jabar 
-Ali on her own behalf and as guardian of her minor son Ohad Ali. 
The holding had been sold by the landlord in execution of a decree 
for arrears‘of rent. The original plaintiffs, the mother and the gon, 
brought the present suit to set aside the decree for rent and the sale 
held under that decree. The plaintiff having obtained the convey- 
‘ance ffom the widow to which I have referred was substituted on 
the record as plaintiff on the 11th Dece mber, 1916. The learned 
Subordinate Judge in the lower appellate Court has held that she 
bad no title to the share of the widow in the holding because that 
share had been sold in execution of the decree for rent and there 
was no reason for setting aside the sale. © As regards the share of 
the minor the learned Subordinate Judge has, as I understand bis 
judgment, also held that the sale in execution was binding on the 
minor. He further went on to say however that in any case the 
widow was incompetent under the. Mahomedan law to give the 
present plaintiff a title to the minor's share of the holding. | 
There appears to be no doubt that the learned Judge’s view in 
the latter point is correct. Reference may be made to the case of 
Jmambandi v. Mutsadai (1), decided by their Lordships of the Privy 
Council. In the course of their judgment their Lordships say “for 


the forgoing considerations their Lordships are of opinion that under - 


the Mahomedan law a person who has charge of ‘the person and 
property of a minor without being his legal guardian and who may 


therefore be conveniently called a de facto guardian has no power 


to convey to another any. right or interest. in immovable- property 
which the transferee can enforce against the infant, nor can such 
transferee if let into possession of the property under such un- 
authorized transfer resist an action in ejectment on behalt, of the 
infant as a trespasser. It follows that being. himself without title 
‘he cannot seek to recover the property in the possession of another 


(t) (1919) I. L. R. 45 Calc. £78 ; 38 C. L |. 409. 
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equally without title." These last words govern the present case. 
Whether the defendant No. r has or has nota good title to the 
land, the plaintiff, being herself without title or possession, cannot 
support this suit. The language of their Lordships is:clear and 
unambiguous. In my view the judgment of the lower appellate 
Court is right and must be upheld. — ^ 8 

A preliminary objection was taken to the serine of the appeal 
on the ground that the present defendant had died and that as, his 
heirs had not been substituted in bis place within the time limited 
by law tbe appeal had abated. In the view we take of the merits 
it is unnecessary | to deal with this point. 

The appeal must be dismissed with costs. 


H H í a 


Suns MAP: J.—1 agree. Wë | E 
ANMI Ss ; : |o Appeal dismissed > 


Before Sir Thomas William Richardson, Knight, Jus zaid " 
Mr. Justice Sukrawardy. S 


ASHUTOSH CHAKRABARTY AND OTHERS ` 
7 Bost 
DWARIKA NATH MOTA AND OTHERS.* e, 7 


Rent, suit for—Island chur— Temporarily sellled— Rents of tenants, ‘how 
enhanced. s NS "S 
lt is open to the revenue autborities in the case of a temporarily settled estate; 

to ré-assess the revenue and re-settle the estate with effect from the expiry of a pre- 

vious term of settlement. To enhance the rents of tenants, proceedings should 
be taken either by the revenue authorities under Part HI of Chap. X of tlie Ben- 
gal Tenincy Act (and not’ under Regulation. VII of 1822) or.by the landiord 


under section 52 or some other appropriate provisions of that Act. Page 


Appeal by the Plaintiffs. Sai d iagt 
Suits for rent. b 


The material facts appear from the judgment. 


Babus Surendra Chandra Sen and Hemendra Chanda: Sen 
for the Appellants. 5 ` 8 e d 


* Appeals Dom Appellate Decrees Nos. 551 to 554 of 1920, against the 
decrees of Batu Nitai Charan Ghosh, Subordinate Judge of Khulna, dated thes 
25th November, 1919, affirming those of Babu Satchidananda Mukerjoe, ‘Munsiif, 
15t Court, at Bagerhat, dated tke 11th January, 1919. C93 


Sh. «gh Zeg 
H tate 


Vou XXXVI) ' Wich COURT. 
^ Babu Mukunda Behary Mullick ‘for Sespondóali in Appeals 
Nos. 55 to 553. 


No Body appeared for Respondents i in Appeal No. 554 


‘The judgments of the Court were as follows : 


"te appears that an island formed in the Dhaleswari river in the 
District of Khulna to which thé provisions of Bengal Act IV of 
1868" would seem to have been applicable. Possession of the 
island was taken by the Government, and in the year 1902 the 
island was settled with-the plaintiffs for a period of 5 years expir- 
ing on the 31st March 1907, as chur Sonakur bearing Touzi No. 
1020. This temporary settlement was continued for another period 
of 5 years ending on the 31st March, rgt2. ‘Ihe Revenue authori- 
ties then decided that there should be a fresh assessment of reve- 

- nue. The estate was therefore resettled for one year only with the 
plaintiffs and proceedings were taken under Regulation VII of 1822 
to reassess the revenue. The result was that the estate was settled 
with the plaintiffs for a term of 5 years commencing on the ‘1st 
April 1913 at an annual.revenue of Rs. 674, the previous revenue 

“having been Rs. 178. 


In 1917 the plaintiffs instituted 4 suits for rent which have given 
rise to the second appeals now before us. The Courts below concur- 
red in dismissmg these suitson the ground that the Revenue 
authorities were not at liberty to proceed under Regulation VII 
of 1822 but were bound to proceed under Act IX of 1847, As 

^ to.that Act the lower appellate Court was of opinion that it was 
not open to the Revenue authorities to apply its provisions, 
because -ten years had not elapsed from.the date of the last 
previous Survey there-under. The .learned Subordinate Judge 
seems'to have assumed, without finding, titt" a survey of the land 
had been made under the Act before the second settlement of 1907. 
But apart from that I should have thought, though I do not decide 

_ the point in these appeals, that in the circumstances the Act of 
1847 had no application and that in the case of a temporarily- 
settled estate such as this, it would always be open to the Revenue 
authorities to reasséss the revenue and resettle the. estate with 
effect from the expiry of a previous term of settlement. 


^ Here; however, the Revenue authorities not only reassessed the 
reyentie and made a new revenue settlement of the estate, they also 
_purported to settle the rents payable by the defendants and these 
suits are suits for arrears of rent at the rates thus settled. The 
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Civit. l question, therefore, arises ‘whether the defendarits "are under: a "legal? 2 Od 
1922. liability o pay rent at those rates, ` ~” "rr zc adi 
Ashutosh- In the final report of the new settlement dated 1 st August; 191478924 s 
v- - 5. . it is stated that on the 18th. February, 1914, it was ordered. thatthe 29" 

Dwarika. . 
— 1 operations. should. be carried out in accordance with the Regulations°3 on- 


- and not under thè Bengal Tenancy Act, ` D gathér from that-and Diag 
xu 7 ` from the course which ‘these suits followei in the Courts. below; that? Jo 
: ' the rents ofthe tenants were not settled under the provisiorís? ofS A 
Chap e er X of the’ Engil Tenancy Act or under SES other provisions: [i $ 
of that Act. Ka ý i PE nt 
. The final report shows that the’ ne óf rent was fixed under thè! ni 
Collectors orders at a uniformi rate of Ba r8 as per standard-#ed 
bigha for all lands comprised ' in “the chur and that the revenué EDs 
assessed was calculated on the aggregate réntal so arrived at Tt? ‘iss 10 
not disputed that the defendants’ rents, or the rents ‘entered as! pay? 
able by the defendants in the setlement proceedings, were higher (and? do 
the rents previously payable by thém The learned vakil forithèpsen 
5 . : plaintiffs has been unable to tell us under what provision of Regula~’ asT 
- tion VII of 18-2 it was open to the Revenue authorities ` to ' impose eod 
this increase or enhancement of rent on the defendants. tie Sift 
No doubt section ' 9 of the’ Regulation’ lays " cértain " dutíe3 25 
` on a Collector making or revising a settlement of the ` land reventier x: 
` Inter alia it requires that “ a recofd shall likewise be formed of the “5? —. 
rates per bigha of each description’ of land or kind of produte demañ 
dable from the- resident cultivators not claiming any transfeiablë € 
property in the soil whether possessing the right of hereditary. occu- 
pancy or not" - The-section also says :—“ The information collect- , , - 
ed on the above points shall be so arranged and recorded as to l 
admit of an immediate reference hereafter by the Courts of judica- 
ture it being understood and declared that all decisions on the 
- - demands of the zemindar shall hereafter be regulated by the rates 
of rent and modes of paymentarrived:and ascertained at the settle- 
ment and fecorded in the. Collector's proceedings until distinctly 
altered. by mutual agreement or after -fult ipyesHgAHon in a regular A 
suit”. S SE Zë É $ 
These provisions however do.not appear to do more than 
e  enablethe Collector to ascertain and record ` (bn rents actually 
payable at the time when a settlement or resettlement „is made. 

_ If it was desired to enhance the rents pf the tenants, proceed- | 
ings, should,-as it: would seem, have been taken by the revenue 
authorities under Part II of Chapter X of the Tenancy Act or by 
the plaintiffs themselves under section 52 or some other appropriate 
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provision of that Act. This view I may add, accords with that of 
the Board of Revenue as expressed in rule 67 at page 19 of the 
Bengal Survey and settlement Manual, 1917. The, rule states that 
“an officer. making a settlement under Regulation’ VII of 1822 has 


no power to settle rents or to record rents higher than those hitherto f 


paid, -except. by. agreement with the parties subject to section 29 

of the Bengal Tenancy Act in the case of raiyati ‘lands, when, that | 
Act applies.” 

` “In -the circumstances I am not satisfied that the rents recorded 


in the settlement proceedings against the names of the defendants : 


in those suits were validly settled rents which the defendants are 
bound to pay. . As I understand the trial "Court. gave the plaintiffs 


a decree, for arrears of rent at the rates admitted by the defendants, - 


or atthe original rates as the learned Munsiff calls them. 

The, learned yakil for the appellants has pressed for a remand 
of hae cages- to the trial Court for the purpose of an enquiry being 
made,whether proceedings were in fact taken under the Bengal 
Tenancy. Act or not. To my mind it would serve no useful pur- 
pose | to ‘direct a remand in face of the plain statement contained in 
the settlement report. These suits are in respect of rent fora 
period before the gist March, 1918, when the revenue settlement in 
question came toanend. It may be that other steps have been 
taken since and that the position is now different, 

In the circumstances I am of opinion that these appeals should 
be dismissed with costs in all the appeals except. No. $54. ` 


SUBFONAEUY J :—1 agree. 


ATM- SA Tun Appeals dismissed... 
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ec PA Sir Asutosh Mookerjee, Knight, Judge, ani At. "Justice. 
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Rent; if enkduelits Tinie Däer Grant, consiruetinsof—bira nt, effect Ee 
Burden of proof. ^ y 
‘ Tune 
' A suit to enhance rent přocedds « on the Sresimptos that a zemindar holding 
_ under the Permanent Settlement has the right, from time to time, to raise the ‘rents 


of all the rent-paying lands within his xemindari, according £o the parganah or 
current rates, unless either he is precluded from the exercise of that right by a- 
contract binding on him or the lands t i question can be brought within, one of te 
exemptions recognised by Regulation VIII of 1793. Consequently, in each of; 
these cases, the nature of the tenure and the conditions under „which, it is held, 3. 
the primary question, to be determined with reference to the docum ents ‘and the 


circumstances disclosed therein. 
ur wiry eat 


The construction of grants depends upon the interpretation of all the terms of. 
each instrument, and, except in case of ambiguity, extrinsic evidence would ‘not | 
be admissible: N. B. Railway v. Hastings (1), and other cases. ` 


e rgy 


Each case must be considered on its own facts ; in order to ascertain- the effect, : 
of the grant, resort must be had to the terms of the graat itself and to the whole 
circumstances so far aa they can now be ascertained : Upadrashta d Oivi (4), andi 
Chidambara v. Veerama (3). ° . - co ooog 


When the entire evidence on both sides is once batons the Court, the debate às: 
to onus is purély academical ; the controversy has passed the stage at which disa- 
cussion as to the burden of ‘proof i is pertinent ; the relevant facts are before the; 
Court and all that remains for decision is, what inference should be drawn, from. a 


them : Setu Ratnam v. Venkatachala (4). Nu" Gs 


Appeals by the Defendants. TEL E 
Applications made by the landlords respondents under sections c 
105 and rosA of the Bengal Tenancy Act, for settlement of fair and . 
equitable rent in respect ofthe lands held by their tenants.- The. ,, 
Assistant Settlement Officer held that the rents were not liable to, 
enhancement. These decrees were reversed on appeals by the. 
plaintiffs. De 
* Appeals from Appellate Decrees Nos. 1354 to 1373 and 1513 of 1920,- 
against the decrees of Babu Amrita Lal Mukerjes, Special Judge of Noakhali, " 
* dated the 5th January, 1920, reversing those of Babu A. K, Sen, Assistant Settle, ; 
ment Officer, Noakhali, dated the 3oth September, 1918. 


S (4) (1900) A. C. 360. > . = = AUG 
(2) (1919) L. R. 46 I. A. 123 ; 30 C. L. J. 441. Cute Nee 
(3) (1922) Unreported. Decided by P. C. on 15th May. hoe ba 


(4) (1919) L. R. 47 I. A. 76 ; I. L. R, 43 Mad. 567. 


VOL. XXXVI] A HicH COURT. = 
Babus Asiranjan reeds and Satyendra Nath Mitra for the 
Appellants. 
| Babu D, L. Khastgir for the Respondents. 
“GQ A. V. 
The judgment of the Court was delivered by 


' Mookerjee J.—These twenty-one appeals arise dut of as 


many applicatiohs, made by landlords under sections 105 and 105 A - 


of ‘the Bengal Tenancy Act, for settlement of fair and equitable 
tent, in respect of the lands held by their tenants. In the record- 
oF tights as finally published, entries had been made to the effect 
that, each. tenure was held at a fixed rate of rent. The tenants accor- 
dingly : contended that the rents were not liable to enhancement. 
The Assistant Settlement Officer gave effect to this contention, sub- 
ject! to the reservation that excess lands were ‘liable to be assessed 
With°additional rent. Upon appeal, the Special Judge has revers- 
ECKE decision, and has assessed fair and equitable rent, inasmuch 
me ténures were, in his opinion, not held atrates of rent fixed in 


pérpetuity. In this Court, the decision of the Special Judge has been . 


assailed on a four-fold ground, namely, first, that upon a true cons- 
truction of the grant in each case, it should have been held that 
the, tenure was held at a rate of rent fixed in perpetuity ; secondly, 
that the tenants were entitled to the benefit of the presumption 
formulated in section so of the Bengal Tenancy Act ; thirdly, that 
the tenures were protected from enhancement, as they had -been 
continuously in existence and had been held at a uniform rate of 
rént from a date anterior to the Permanent Settlement of 1793 ; 
and, fourthly, that if the rent was liable to enhancement, the provi- 
sions of section 7 of the Bengal Tenancy Act must be strictly 
fo lowed. Itis plain that if the first of these grounds be substan- 
tiated, the others do not require examination. 


^ There is no controversy that the lands, of the disputed tenures 
were originally comprised in a revenue-paying estate which was 
permanently- -settled in i793. The proprietors defaulted, with the 
result, that the estate was sold for arrears of revenue on the 29th 
March, 1834, when the Government became the purchaser. The 
lands were kept under the direct management of the revenue 
authorities from 1834 to 1861, when a permanently-settled estate 
was created in favour ot the predecessors of the present plaintiffs. 
In 1836, while the lands were under the direct management of the 
revenue authorities, settlements were made with tenure-holders who 
had been in cccupation, in many instances,- from -before the date 
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of the Permanent Settlement of 1793. The question thus arises, 
whether the rents so settled in 1836 are liable to enhancement Or 
must be deemed to have been fixed in prepetuity by the grants ` 
then made. In the construction of these grants, we are not com- - 
cerned with the points, whether the tenures were in fact in exis- 
tence in 1793, whether they had been held ata uniform rale of 


 rentsince then, or whether by. application of section 5o of the 


Bengal Tenancy Act they may be presumed to have been so in-exis- 
tence and held at a uniform rate of rent during the period mention- 
ed ; nor are we called upon ‘to consider, in connection with the 
question of construction, whether the tenures continued i in fact and ` 


^ dn law, notwithstanding the sale for arrears of revenue, The _cons- 


truction of the grants must depend upon the interpretation . of. all 
the terms of each instrument, and, except ina case of ‘ambiguity, 
extrinsic evidence would not be admissible ; ; see Ñ. E. Railway v. 
Hastings (1) ; Hebbert v. Purchas (a) ; Secretary of State v. "Naren- 
dra Nath Mitter (3). As pointed out by the Judicial Committee 
in Upadrashta v. Divi (4),.and Chidambara v. Veerama (5). each 


_ case must be considered on its own facts ; in order to ascertain ‘the 


effect of the grant resort must be had to the terms of the grant itself 
and to the whole circumstances so far as they can now be ascertain- 
ed. Nor does the question of burden of proof arise ; for as observed 
in Setu Ratnam v. Venkata Chala (6), when the entire evidence 
on both sidesis once before the Court, the debate as to onus is 
purely academical ; the controversy has passed the state at which 
discussion as to the burden of proof is pertinent; the relevant 
facts are before the Court and all that remains for decision: is, 
what inference should be drawn from them. : bos 
The grant in each case was made by a document divisible into 


` two parts ; the first shows the details of assessment, the second sets 


out the terms of the settlement. In some instances, the grant includ- 
ed lands described as /atk patit, that is, culturable fallow, in other 
cases, all thé culturable lands were under cultivation and there-was 
no culturable fallow. The cultivated lands were, in all cases, assess- 
ed at the full rate from the commencement; the culturable fallow 
was not assessed with rent during the first tw? years _ Consequently, 
in the first class of cases, the full rent did not become payable till 
after the expiry of two years; in the second class'of cases, the full 


(1) (1900) A. C. 260 : © (2) 0871) L. Ri 3 P. C. 605. e 
(3) (1920) 33 C L. J. 402. P EE CR 
(4) (1919) L. R 46 l. A. 125 ; 10 C. L. J. 441. aT 


n (1922) decided by P. C. on 15th May. 
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od Dowl Pündbüst: taluqdari in respect ‘of “taluq. Hashim Kashim 
` Mullick, the owners whereof are Alabuksh, Koresh, Pana and Dau- 
Jai lying Within the Government Khas Mahal Chaklá  Chamrakhola, 
` pargana Gopalpür Mirjanagar, settlement whéreof was “recently grant- 
wed at the time of Srijut Babu Nara Narayan- Ray, Deputy Collector, 
= District Bhulua from the yéar 1243 B. S. 'and confirmed by the Com- 
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aaa m wee 1. I2. 3.' o 
- Gd AB. as. p. Rs, as. A 
' 6 11 gds. o o Kt. 3 3'3" 20158 
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Details. : Quantity of Rate per Amount of jama 
land. .. Kani, in Company's , 
s coin, 


Ee MS 
Add | Laek:abadi | 
which was held in 
abeyance ...2"^«.. ok-4gds-o-1krt. 
Deduct at the ibus 
rate of 3 Kanis 4gds 
per drone ... ia OO: g 1323 

o3gdst o. 
Remission allowed 
as bearing no rent 
from 1243 B. S..to 
1244 B.S.. Full am- 
ount (of rent) for 
1245 B. S.and each | 
year following m dee uec RS. 373:3 Rs. 0-8-4 


D ‘ ` 





6 k. 14 gds-tk.- , oo 21-8-0 
Jama from the year 1243 B. S. ^ Jama per annum from the 
up to the year 1244 B.S. year 1245 B. S. . 
er Year _ Rs. 21-8-0 4 


t 


Jama brought forward Rs. 20-15-8 ` age 


Details of Kistibundi. 








> Rs. as. p. i Rs. as. p. dÉ 
Kist Baisakh 0 12 0 o I2 o 
Kist Jaistha o 12 o 0 I2 o, 
Kist Ashar r 8 o 1 8 o 
Kist Sraban 3 00 3 90 
Kist Bhadra 3 o o 3 00 
Kist Ashin , 3° o o, 3 0 0. e 
Kist Kartik 2 0 0 2 oo: 
Kist Agrahayan 3 0o o 3 o o -> 
Kist Pous -3 8 o g 3 8 o 
Kist Magh :0 7 8 LI o o G 

ao 15 8 > - 21. 8 o 


Remaining in possession at a | total jamah of Rs. 20-15-8 pies in 
Company's coin per year from 1243 B. S. to 1244 B. S., at the full 
amount of jamah of Rs. 21-8 in Company's coin per year from 1245 
B.S, and for each year (following), -we shall pay the aforesaid 
amounts of malguzari, year after yeat and month after month, as per. 
the kistibundi. We shall abide by the laws.that are now in force and 
may be brought into operation in future. We shall not allow any 
bad character to reside in the aforesaid taluq nor allow any one’ x 
` manufacture illicit salt, and shall not do anything contrary to Jaw 


H 


m 


D 
* 


“Von XXXVI] HIGH COURT. «^ gor 
‘abd regulations ; if we do, we shall be held responsible for the same. SIUE 
- All profits and loss accruing through drought, innundation, death - 1922. 

and desertion, and providential visitations &c. shall be ours and shall . ANS 


have no concern with Government. Finis, Dated as above. SA el. 
Majub Ali. 
Having receivéd a counterpart of this tome 
PE o É : Mookerjee, Fe 
Dowlto my satisfaction I grant this 


receipt. Dated the rath December, 





1836. 
Sd. Apsaruddi, on behalf of 
Taluqdars.” 
B 
“To Sa” By mark 
Nara Narayan Roy, i Sadaraddi 
Deputy Collector, i Tomijuddi 


District Bhulua. Moniraddi. 


—— 


Dowl Bandabast Taluqdari in respect of Taluq Fatey Manu with- 
in'Government Khas Mehal Chakley Chamrakhola, Perganah Gopal- 
pur, Mirzanagore, the owners whereof are Sadaraddi, Tomijaddi and 


" Moniraddi, by virtue of recent settlement granted at the time of 
` Babu Nara Natayan Roy, Deputy Collector, District Bhulua, and . 


confirmed by the Commissioner from the year 1243 B.S. Finis. 
Dated 31st August 1836 corresponding to 17th Bhadra 1243 B. S. 


Description. Total quanti- Rate per Amount of 
ty of land. Kani. rent in Com- 


pany's coin. 
The settlement is from ; 
the year 1243 B.S. To 
tal quantity of land as 
measured by the Amins 
with a rod of 16 cubits of 
18 inches toa cubit, 14. 
such rods in length and 
to such rods in breadth 
making a Kani and 16 
Kanis.a drone... .. K, gd. kr. Kt. 


-Deduct Gar Laek Patit o o3 I 





Tank and ditches &c. WE 14 2 o 





Remission allowed as 
held in abeyance on ac- , < 
count of Eaek patit c nn mn, 


Hasil e 


áo? 
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ie E Rate per Amount ofs: .. 


|, +» Kani. rentin Com E 
; : pany's com... 
Deduct : at the € : ; T 
Kanis 4 gds per drone ac- ' D Pere. 
cording to the, aa: - C Gans 
poto - i vee 7 0 2 Rs & p Rs. apu 
i - 3 3 3 4 95Il, 
v ‘rt 893 r 

Full n rate of rent from the ` "ed 
year 1243 B. S. and for | : 207. ME 
each-year Golong) Jama NN 
brought forward . oss , Rs. A 945. II p. P Lu 
Details of Ki, p 

'KistAshar ' Re. og, op: dE 
"Kist Bhadra Ir oi I o: 22 fh 

5 Kist Kartick . ; 1. 8 o EE 
Kist Dons o 13 II e DA 

4 9 11 fee 


“A Taluqdari settlement is made with usat the full amountofs 
annual jamah of Rupees 4 annas g and pies rr from the'yéar 12435 
B. S. and for each year (following). Being in possession: according 
tó the practice of the taluqdars, we shall pay the aforesaid amounts 
of malguzari, year after year, month after month, as. per the kisto 
bandi. If we default any kist, we shall pay interest according “to 
law. We shall abide by the laws and regulations now in force and 
also those that may. come into operation in future. We, shall not. 
allow any bad character to live within the ` taluq aforesaid nor allow, 
any one to manufacture illicit salt, nor shall we do anything contrary. 
to laws and regulations. If we do so, we shall be answerable;for the 
same. All profits and losses accruing from draught, inundation,, 
death and desertion, and providential visitation &c. shall be-ours;. 
2nd these shall havé no concern with Government. Finis. , . Dated, 
as above. ' : ENT 

Having received o: mg satisfaction, a 
counterpart of this Dowl, I -grant 

» ~ , this receipt. Finis; Dated agth,De- 
i cember 1836. BE E 
Us Sd. By mask, Rn 
Tomijaddi:, » 

“It will be observed that in both A and B, deduction was allowed 
for garlaik patit, that is, unculturable fallow ; there was “also aide- 
duction of 3 kanis 4 gandas per drone, that is, 20 per cent, accord- 
ing to talukdari practice. . In ‘A,’ deduction was. further allowed for 
laik patit, thatis, culturable fallow ; but in f B’; there was no: (ëch 
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deduction; because all the culturable lands were ‘hasil, that , is, 
cultivated. ' "The expression in A which has been rendered as. full 
amount óf rent for 1245 B.S. and each year following’ is in the 
vernacular, “ Sam 1245 Sal O harsal purdastur’. The term ‘ pur- 
dastur means ‘full customary rate’, the: word ‘:harsal’-méans "all 
years to come’, The two words taken together clearly show that 
the full rate was intended to be in operation so long as the 
tenure might subsist. Later on in the document, we find the rent 
for 1243 and 1244 described as Saliana jama, that is, annual rent 
or rent per year. This is followed by tne rent for 1245, which is 
described as jama kamal, meaning the full amount of rent or the 
highest rent leviable. The expression ‘jama kamel is proceeded by 
the word saliana and is followed by the word Aarshaj. .The three 
terms taken together unmistakably point to the conclusion that the 
rent payable in 1245 was the highest rent ever leviable. When we 
turn to ‘B’ we come across similar expressions which indicate fixity 
of rent. Ona consideration, then, of the terms of the grants, we 
come to the-conclusion that the disputed tenures are. held at fixed 
rates;of rent ; but the total amount'payable- in respect. of each 
tenure varies with-the area, as the settlement was made on the basis 


of:area determined by measurement: -according to a SEH speci- 
fied standard. 


We may add that our attention has been invited: Lo judicial deci- 
sions which are helpful only in so far-as they formulate canons for 
the interpretation of documents Of" this description." Amongst 
these; special mention may be made of the decisions of tbe Judicial 
Committee in Dhunput v..Gooman (1) ; Suttosurrun v. Mahesh (2) ; 
Séorasoonderee v. Golam Ali (3) ; Port Canning Improvement Co. v. 
Katyani (4); which wete applied by this Court in Hus Prasad 
V: 'Ghundee- Churn (5), and Robert Watson & Co.: v. ‘Radha Nath 
Sing’ (6). Much stress was, however, laid on behalf of the res- 
pondénts on the- decisions: in Bhurut Chunder v. Gour Monee (7), 
and Kaseemuddce v, Nadde' Ali (8), where Loch and Hobhouse 
JJ.declined to follow the decision of Bayley and Phear JJ. in 
Golam AN v. Gopal Lal -Thakoor (9), which was subsequently 
affirmed by- the Judicial Committee in ` Soorasoonderee v. Golam 
Ali. (3). The decision of the Judicial Committee in EE 
ee? ti) 1857) 11 M. I. A. 4355 9 W. R. P. C. e 
-2i(21 (1868) 12 M T. A. 263 ; 2 B. L. R. P. 3; 11 W. R. P.C. 10.” 
B29), (1873) 19W: R. 141 ; 15 B. L. R. 125. " x 

"oi" (1919) 33 C. L: J: 13°24 C. W:N. E 
zci (sP (1883) H L.R. 9 Calc. 505, 12 C. L. R. 251. p 


(6) (1905) 1 c. L. J- 572. 7) (1869) 1 T Ww. R 3 
Car (1869) 11 W. R. 164; 2 B. L. R. 265 (A. C:). 2 (1868) 9 W. R 
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i 


v. Radhika (1), does not advance the case for the respondents. No 


doubt, a suit to enhance rent proceeds on the presumption that a 


zemindar holding under the Permanent Settlement has the right, 


from time to time, to raise the rents of all the rent-paying lands 


within his zemindari, according to the parganah or current rates, un- 
less either he is precluded from the exercise of that right by a con 
tract binding on him or the lands in question can be brought within 
one of the exemptions recognised by Reg. VIII of 1793. Conse- 
quently, in each of these-cases, the nature of the tenure and the 
conditions under’ which it is held is the primary question, to be: 
determined with reference to the documents and the circumstances 
disclosed therein. Here we have the grants themselves, and they. 
show, in our opinion, that the rate of rent was fixed in perpetuity. It- 
is unnecessary in these circumstances to rely upon the doctrine that: 
fixity of rent may be presumed from uniformity of rent fora long" i 
series of years: Gulab v. Kumar Kalanand (2); Ni ityananda ` Kä " 
Nanda Kumar (3); Ramdayal v. Midnapur Zemindary Co. (4). 
The question is, as put in Upendra Lal v. Jogesh Chunder. (5 
which was applied ia Makbul Ali v. Jogesh Chandra’ (6), whether D 
the landlord has precluded himself by his grant from claiming. rent 
at an enhanced rate. The answer, on the documents in these cases, 
must be in favour of the tenants. 

It was finally suggested that there was indication in the evidence: 
that the rate of rent had varied from time to time, and that on thé!” 
principle recognised in Bamapada e, Midnapore Zemindary Co: (7), 
the tenures should be deemed to have been held at enhanceable 
rents. There is, however, no foundation for this contention. The 
total amount of rent in each case must, as we have seen, be depen- 
dent on the area. But even if we assume that the total rent has 
varied, it has not been proved that the rate of rent has varied. ' We ' 
conclude accordingly that the Assistant Settlement Officer correctly 
held that the tenures were held at fixed rates of rent. In this. view, 
no other question requires examination. ‘ aie 

The result is that these appeals are allowed, the decrees ade by; E 
the Special Judge set aside and those made by the Assistant Settle- 
ment Officer restored, with costs both here and in the lower appel- 
late Court. We assess the hearing fee in this Court'at one gold- 


mohur in each case. Vi 
A. T. M. : Appeals allowed s 
(1) (1869) 13 M. I. A, 2485 13 W. R. P. C 11; 4B. L. R. P. C. 8.” ue 
(2) (10910) 12 C. L. ]. 107. (3) (1910) 13 C. L. J. 415. : 

(4) (r910) 15 C. We N 265. (5) (1917) a2 C. W, N. SN 


(6) (1919) 30 C. Le ]. 1400 ` (7) (1912) 16 C. L. J. 322. 


* 


Vor: XXXVI] à HIGH COURT 
2$ Before Mr. Justice Fletcher and Mr. Justice Smither, 
mae, PRASANNA KUMAR BHATTACHARJEE 


D 4 9. . 
| IBRAHIM MIRZA AND OTHERS,” 


Sui maintainability of—Refund of purchase money — Judgment-debtor, no 
„saleable interest in property—Civil Procedure Code (Act V of 1908), O. 31 


“The plaintiff purchased a certain occupancy holding, (which was previously 
purchased by first defendant, a co-sharer landlord, under a rent decree), in execu- 
tion Feld under a decree founded on a mortgage : 


i. ES Held, that the plaintiff was entitled by suit to recover back the purchase money 
paid by him to the decree-holder in the suit brought on the mortgage and in ere- 
cution of which he purchased the property over which the judgment-debtor had no 
saleable interest and that he was not limited to making an application under the 
terms of order 21 rule gt of the Code of Civil Procedure: Ram Kumar v. Ram 
Gour C); Rustomjf v. Vinayak (2), and Muhammad Najib-wllah v. Fai 
Narain (3) followed. + 


The mere fact that the plaintiff asked for his purchase money back but did 
not ask for the execution sale being set aside, could not bar his right, when it 
was found that the judgmentedebtor had no saleable interest in the property sold. 


= ^ Appeal by the Plaintiff. 


J Suit for possession of a certain occupancy holding which the 
_- plaintiff had bought at a sale in execution held under a mortgage 
decree and in the alternative for recovery of purchase money. 


. The material facts appear from the judgment. 
" ` Babu Brojendra Nath Chatterjee for the Appellant, 


Babus Biraj Mohan Mojumdar, Krishna Kamal Maitra and | 


Gagan Chand Bural (for Mr. A. K. Fazlul Huq) for the Res- 
pondents, 


z The judgments of the Court were as fullows : 


- Fletcher J.—This is an appeal by the plaintiff against a decr 


sion of the learned Subordinate Judge of Berhampur dated the 4th 
February 1913 affirming the decision of the Munsiff at Lalbagh. 
The plaintiff brought the suit asking, first of all, for possession of a 


DN 
4 


* Appeal from Appellate Decree No. 1197 of “1914, against the decree of 
Babu Chandra Bhusan Banerjee, Subordinate Judge of Murshidabad, dated the 
4th February, 1914, affirming that of Babu Hem Chandra Bose, Munsiff of Lal- 
bagh, dated the 12th May, 1913. 

(1) (1909) I. L. R. 37 Calc. 67 ; 10 C. L. J. 558. 

(a) (1910) I. L. R. 35 Bom. 29. (3) (1914) 1. L. R. 36 All. 529. 

[fT For a AE view, Sec, 36 C, L. J. 13a—Rep.] ; > SÉ CA 
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certain occupancy holding which he had brought at a sale in execu- 
tion held under a decree founded on a mortgage. In the alternative, 
he asked that, in the event of his not being able to recover possession 
of that land, he might be allowed to recover back the money that 
he had paid for the purchase of the land. The first defendant, 
who was a co-sharer landlord, resisted the plaintiff's claim on | the 
ground that he was a purchaser of the property under a rent decree 
and that, therefore, the ‘plaintiff could have no right as against a 
person claiming under a rent decree. The learned Judge found 
that portion of the case against the plaintiff and there is no appeal 


* here with reference to that, namely, that the first defendant is not 


liable to be ejected by the plaintiff as he claims to have purchased 
the property-in execution of a rent decree. 

' With regard to the other ‘point, namely, as to whether or not 
the judgment-debtor at the time the plaintiff purchased the pro- 
perty had any saleable interest, and whether, if the judgment- “deb: 
tor had no saleable interest, the plaintiff is entitled to recover back 
his purchase-money in this suit, the case has been dismissed by the 
learned Judge. The learned - -Judge in the, primary Court found 
quite clearly that the judgment-debtor -had no saleable interest at 
the date of the sale to the plaintiff. The- lower appellate Court 
seems to have adopted the same view ; and, in fact, it is impossible 
to read the rest of the judgment of the learned Subordioate Judge 
except on the footing that the judgment-debtor had no saleable 
interest. But the learned Judge in the lower appellate Court declin- 
ed to decree the suit on the ground that, even if a separate suit 
could be maintained to recover the money which the plaintiff: had 
given for the purchase of the property, he did not ask to set aside 
the sale and that, therefore, he could not recover'the money, That 
obviously cannot be right. The mere fact that the plaintiff asked 
for his money back but did not ask for the sale being set aside can- 
not bar his right. In fact, it is quite absurd that he should ask to^ 
set aside-the sale. when the Judge found that there ` was nothing to 
pass because the jüdgment-debtor had no interest, in the prop erty, ; 
and, if the plaintiff had no interest why he should go through the 
farce of asking the Court to set aside the sale. 

The only: point in this case is whether a suit of this nature does 
lie. Apparently, all the Higb Courts in India seem to agree that a 
suit of this nature does lie. It is sufficient to refer to the decision 
ofthis Court in the case of Xam Kumar Shaka v. Ram, Gour 
Shaka (1). There are cases also in the other High Courts i in sup- 


(1) (1909) I, L. R. 37 Calc. 67 ; 10 C. L. J. 558. 


"ESA E D 


"Von XXXVI] HIGH COURT. 


E ~ “port of this view. Butit has been objected that those decisions 
j , related to applications under the provisions of the old Code of 
* Civil Procedure and that, under the new Code, there has been a 
T bh Change. The authorities that have been cited show that that is not 
, bo In the case of Rustomji Ardeshir Irani v. Vinayak Ganga- 
“dhar Bhar (1) which was clearly a case under the new Code, 

`= the Court held expressly that a suit would lie under the provi- 
: sions of the Code of Civil Procedure (V of 1908). A similar 
d view has been taken in the case of Muhammad Najib ullah v. Jai 
~ Narain (2). The cases seem to establish that a suit of this nature 
. does lie and that the purchaser in execution is not limited to making 
an application under the terms of the Civil Procedure Code. If 
„that i is so—and the learned vakil who åppears for the contesting 
^" defendants has not challenged that it is not so—the case seems to be 
E: ‘perfectly simple one because all that the learned vakil has at- 
“tempted to urge is that it is not established that the judgment-debtor 
“had no saleable interest ; and, if he had no saleable interest, I gather 

` from the leatned genten s argument that | e did- not deny that the 
“plaintiff would be entitled to recover back the money paid by him 
n those exécution proceedings. That apparently is the only matter 
"in. this case. As | have already said, I think the learned Subordi- 
*na'e Judge, although he has not stated so in express terms, did 


“mean to find—and his judgment is only consistent with that view— , 


"that the judgment-debtor had no saleable interest in the property. 
“Therefore, in my opinion, the plaintiff is entitled. to.recover back 


the money paid by him to the decree-holder in the suit brought on. 


` ‘the mortgage and i in execution of which he purchased the property. 
`- [think the decree of the. learned Subordinate Judge in the 
lower appellate Court ought to be varied and in lieu of the decree 
‘dismissing the plaintiffs suit in fofo,a decree ought to be passed 
“against the defendant No. 3, namely, that the defendant No, 3 
shóuld be ordered to pay to the plaintiff the sum of Rs. 5o SE 
with’ interest at the rate of 6 per cent per annum from the r7th 
March rgrr until realization. The defendant No. 3 must pay to the 
plaintiff his cost not only-in this Court but also in the lower Courts. 
The appellant must pay to the other defendants who have appeared 


and against whom the appeal has not ‘been pressed their costs in | 


this Court. We do not disturb the order of costs made in the lower 

appellate Court in favour of these last-mentioned defendants. 
‘Smither J. —I agree. — 8 

SKI . DE SE 


(1) (1910) I. L. R. 35 Bom, 29. (2) (1914) I. L. R 36 All. 529. 
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" us L Before S. Asitosh. Mookerjee, Knight, Judge, and. Mr. Justice 


Ee ot tae Een Chotener. ` ` p i 
Jman. STU mee HUNE geg qo e 


Ze 27,28, 89. ` MANORANJAR- GHOSE: CHAUDHURI AND rees 

Hy $5: - 7 
ee Possession, suit for—Bénamidar—Co-owner or ` lessee aingi in breach of bina. 
Be e ues tion—Fublic Demands Recovery Act (I B. C. of 1895), “section 10— O mission 
i `. d serve notice, affect of~Sale held when “Public Demands Recovery Act (III 
* B. Cof 1913); came into force —Sule; if valid — Public Demands Recovery 
Act LIT B. C. of 1913), sections 3 (1), 36, 37—4cl, if of retrospective opera- 


KE EP Hon— Limitation Act Ux of 1908), schedule i article 142. 


3 


ou” > In Kee E the Court, besides the tests, what is thoi source from 


` possession. KSC e, Purendra (2, may take into consideration surrounding -. 
-^ A circumstances. - MS slo Sie s "UR OMS 


LN EET - t 


en A co-sharer or a lessee sho: acts in breach! of his obligation,’ contractual or fidu- . 


EE Ee person | whose interest it was his duty to protect. , E TA 


` Omission to sérve a notice under” ‘section ” 10 of’ the Public, Dévnands Recovery , 
E 1895," makes a sale a nullity; ; Burna ve Dinabandhu B3) 3: AE E 


ae x . When à a sale i is a hulljty;- the plaintiit need. not dak-thàt the ale bé set aide p 


U. de ` Act: Mohiuddin v.- Pirthichand (a) d SS : DAP T 


` ` 


-Thé right accrued to'the plaintiff e on the omission to issue notice ‘wader section 


Si CS | 5 Jue oe 10 of the Public, Demands Recovery Act of 1895, i is to treat the proceeding- resulte - 


iuo Cw m ` to ing i in sale. when the mew. “Act .came into fóree, as taken -without jurisdiction and, 
-`T without legal authority... 


25 : ; SE D SE d 
A UM st - The Public Demands. e Act of 1913 de not retrospective and does aat 
j > therefore extinguish or modify causes of action "which. have already accrued by 


E K H 


r Er: Fos reason of failure to serve’ ‘the notice under’ SSES 10 of the Public Demands Re 


n M DN D ^ 


“covery Act of 1895. - s 5 "M 


S ^ . Section 46 of the Public ‘Demands Sien “Act of. 1913 is_ cto i tead along 
^ i n LU with section. 3 (1). DEN 3 - ; ` E 


um 


Section 47 of the Public Demands ‘Recovery Act’ SES 1913, bars the jurisdiction 


whence, the ` consideration came [Writyamoni v. Lakhan (1)], and the question of. ` 


» Garg, cannot bo permitted to profit. by his: own wrong to the: “detriment of the B 


^ 


TY. he i is entitled to r&cover possession upon the ‘footing that the sale has not ‘affected - n 
7. 25 ~ his title, and tho suit is governed by ‘article: 142 ‘schedule 1 td the Indian. Limitation , 


e . of the civil Court, ‘only where the question, relates. to the “making, execution, dis- x^ 


Mu e Appeal from Original Decree No. 112 P 1919, against ' the decree of Babu 
e. ‘Bhupal Chandra Gangi, Subordinate Judge: ‘of Backerganj, dated the Tath March . 


as Liase 


1919. is A SNE e 


CNN , "Di (1916) LL Ri 43 Cale. 66o ag C; E. J. DEE WiN, 522, He - 


(2) (1915) 21 C. W.'N. 280. - = NEE V 
: S , (3) (1907), L.L; R. ^34 Calc. 811; 5 C. L. J. 696 ; 11 C. NW. N. zë" 
= (4) (1914) 19 C. W. N. sg, ` NS E 3 7 4 


r 
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charge or satisfaction of a certificate duly filed under the Act or :relates to the con- 


firmation or setting aside of a- sale held in execution of such certificate, 


5 Appeal by Defendant No n. c DRE 


2x 


Suit for confirmatio or recovery op possession of land on estab- 
‘lishment of title. 


‘Tbe material facts appear from the judgment. 


. Babus Jogesh Chunder Roy and Abinas ae Guha for the 
Peet a : 


* Babus Gunada Charan Sen ida: 'Bepin Chandra Bose for the 
Plaintiff Respondent. 


Babu Sures Chandra Talukdar for the Defendants- Noa, a and 3 
Respondents. 


Babu Nilkanta Pe for the Defendants Nos. 6 and’ 1 Respon- 
‘dents. 
8 GA V. 
‘The judginent of the Court was: delivered by `- 
Mookerjee J.—This is an appeal by the first defendant in a 
suit for confirmation or recovery of possession of land on establish- 
ment of title. The disputed property. is one and a quarter annas 
share of taluk Ramprosad which bears touzi No. 1631 of the Baker- 
ganj Collectorate. In respect of seven. and three-quarters annas 
share of the entire taluk, a separate account had been opened in 
the Collectorate ; of this share, four annas belonged to the zemindars 
of Kirtipasa. with whom we are not concerned here, and three and 
“three quarters annas to the Guhas, who are the sixth and seventh 
“defendants in this litigation. Of the residuary share; one and a 
quarter anna belonged to Ellen Jolly, three and a halfannas to the 
` Boses who are the second, third and fourth defendants in this suit, 
“and another .three and a half annas share to the Guhas, who are the 


sixth and seventh defendants, The plaintiff purchased thé share of. 


Ellen Jolly on the 7th "February, 1895, and; at the time of the 
events which have led up to this litigation, he was the proprietor 


thereof: Before the conveyance in favour of the plaintiff, Ellen , 


Jolly had, on.the 24th May, 1888, created a tenure in respect of 
her share in favour of Ambica Charan Guha (now represented by 
the sixth and seventh defendants) and Manikyamala Bose (the pre- 
decessor in interest of the second and third defendants) The rent 
was settled at. Rs. 920, and out of this: sum, the lessees undertook 
to pay into the Collectorate, on behalf of the lessor,-a sum. of 
Rs. 573, as revenue and cesses leviable in respect of his share of 
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the taluk. The position, conséquently, was, that the second and x, 


third defendants were co-sharers of the plaintiffs and also tenure- 


I 
Gn 


holders under him, and were thus bound to pay cesses in respect.of s; uc 
his share and their own share. The fourth and fifth defendants wereos& . 
co-sharers of the plaintiff and were bound to pay cesses in respect-19v’ 
of their own share alone. The sixth and seventh defendants wereegni - 
co-sharers of the plaintiff and also lessees under him, and were thusxrov" 
bound to pay cesses: in respect of his share besides their own share, tb 
The second and third defendants, however, in breach of their obli-[ ni 


gation, defaulted to pay the cesses due for the September instalment 
of the year 1912, The consequence was thatyon the 23rd December, . 


1912, the Collector made a certificate under the Public Demands, ; 
Recovery “Act, 1895. "Notice was thereupon directed to issue under - 


Mu 
or 


' 


section, "o On the rr March, 1913, it was reported to the Col-o 


lector that the notice had been duly served upon the defaulting. 
proprietors. A distress warrant was thereafter issued on the 4th,.. 
April, 1913, and is stated to have been served on the eoth April, 
1913. On the and May, 1913, the property in arrear was ordered 
to be sold, and a notice under section 10 was again directed. to 
issue on -thë judgment-debtors. On the 18th June, r913, notice ; 
was ordered to issue for settlement of sale proclamation under 
order 21, rule 66 (2) of the Civil Procedure Code, 1908 ` this notice, . 
it is said, was served onthe 24th June, 1913. On the 24th July, . 
1913, the sale proclamation was ordered to issue. The sale po. 
clamation is alleged to have been served on the 8th August, 191 3.. 
_ On the 30th September, 1913, the property was put up to sale by. 
the Coll.ctor. The first defendant Sen was the sole bidder present, . 
and be bought the property for the sum of Rs. 82-10-3 which was . 
‘the amount due on the certificate. The sale was confirmed on the 
Ist December, 1913 The sale certificate was granted on the rth... 
July, 1914. The purchaser got his name registered in the Collec- - 
-torate on the 21st July, i914. He applied for delivery of possession 
to the Collector on the rsth January, t915 ; the order for issue ot. 
writ was made on the 8th April, 1915, and possession was delivered , 
by beat of drum in the customary manner on the 25th April, ror 5. 


The plaintiff thereupon instituted the present suit on the 26th Sep- S : 


tember, 1916, for confirmation or recovery of possession on-the 
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allegation that the proceedings were throughout fraudulent and had ` 
been contrólled by the second -and third defendants, who had 


managed to purchase the property in the name. of the first defend. | 
ant. The Subordinate Judge has. decreed the suit. He bas held, . 


first, that the second and third defendants aba defaulted - ti ; 
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pay the Government dues ; secondly. that they have purchased the 
disputed share, which is worth at least Rs. 5000, for an insignificant 
sum ; thirdly that the notice under section to of the Public Demands 
Recovery Act, 1895, was not duly served and that the proceedings 
were consequently without jarisdiction ; fourthly; that ‘the proceed- 
ings,.specially those subsequent to the sale, were fraudulent and 
were:concealed from the plaintiff. On the present appeal, the first 
defendant has assailed these conclusions as erroneous in fact and 
in law. 


As regards the first point, we feel no doubt that the Boses deli- 
berately defaulted to pay the Government dues. It was their duty, 
as tenure-holders under the plaintiff, to pay the cesses due on his 
share ; it was also their duty to pay the cesses in respect of their 

“own share They intentionally withheld payment so that the pro- 
property might be" brought to sale; they must accordingly be 
deemed to have intended what they must have known would be the 
normal consequence of their default. 


AS regards the second point, the Subordinate Judge has found 
that the purchase at the sale held by the Collector was made nomi- 
nally by the first defendant, but really for the benefit of the Boses. 
We see no reason to doubt the correctness of this conclusion. We 
have been pressed with the view that, as observed by Lord Shaw in 
Muhammad v. Bharati ndu (1), the Court must rest its decision, not 
upon suspicion but upon legal evidence establ shed by legal testi- 
mony.’ But the Court need not approach the transaction with that 
scrupulous rigour which, in other systems of jurisprudence, may 
demand the existence of the clearest positive evidence that the ex 
Satie” owner of a property holds the same for the interest of another. 
It may further be conceded that, as observed by Mr. Amir Ali in 
Mrityamoni v. Lakhan Chandra (a), the vital test in cases of this 
class is, what is the source from whence the consideration came (see 
also Bilas Koer v. Desraj (3), and Parbati v. Baikuntha Nath (4), 
which récall the earlier pronouncements in Dhurm Das v. Shama 
Soondri (s), and Gopeckrist v. Gungapersaud (6). In the present 
case, however, the sum, paid for purchase at the sale was so small 
that it might, without difficulty, have been provided by either the 

G) (1918) 23 C. W. N. 331. 
(2) (1916) 1. L. R. 43 Calc. 660 ; 34 C. L. J. 15; 20 C. W.N. 522. 

(3) (1015) La R. 43 I. A. 202 ; I. L. R. 37 All, 557 ; 22 C. L. J. 516. 

(4) (1913) 19 C, L. J. 129 ; 18 C. W. N. 438. 

(ei (1843) 3 M'. I. A. 229 ; 6 W. R; P. C. 43 

(6) (1354) 6 M. T. A, 53. 
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Boses. or Señ, both of TAR it is considered, “are men of considerable. 


means. The endeavour made by Sen to establish that he withdrew. 
from the Bank a sum of Rs. oo for the purpose has the appearance, 


.' of an attempt to create evidence, and does not justify the inference. 
"that he must have provided . the purchase money It need not fur: 
ther be questioned-that as ‘pointed out in Upendra v. Purendra (1) 


the Coürt. should: take into ‘consideration the question of possession. : 
In the present case, however, the interval between the alleged deli- 
very of possession and the institution of the suit, is so short that the. ` 
production of evidence of possession of a - ‘conclusive character i is 
hardly feasible. „The entries : in the official records, no doubt, stand, 


as might be expected, ` in the name of the peison declared as the 


purchaser ; that is a feature ' common to cases of this elass and can - 
not be peated as a decisive factor. We must consequently examine 
the surrounding circumstances., | Itis undeniable that the Boses 
intentionally committed default. -They - knew, that the inevitable 
consequence would be a sale of their share as also of the share of 
the plaintiff. . They made no attempt whatever to pay up the small 


- sum due, so as to avert the sale.. They. made no attempt to offer 


bids at the sale. They ‘took no steps to have the sale set aside 
either by application to the. “Collector or by recourse to a suit. The 


l first, defendant opportunely made ‘his appearance on the ‘scene; He 
` had no connection witb the. property. He could not explain how he 


was apprised of the’ impending sale; hé still denies that be isa 
habitual frequenter at Collec'orate, sales, in “the expectation of an 


| opportunity. to, make speculatiye purchases He had fortunately no ` 
i competitors at'the sale and was able to-buy a valuable” property for: 


less than a fiftieth’ of its valde. We agree: with the Subordinate 
Judge that i in such circumstances the inference might legitimately : 


‘be drawn that thé Boses purchased the property in the name of Sen, 
.and they: have not moved an inch with a view to challenge ilie pro- 


priety of the sale, because their ‘interest has not been affected’ by 


the event.. A ‘sale 80:contrived cannot prejudice thé’ interest of: the 


real owner. A Co-sharer. who has defaulted to pay the Goverriment 
dues and has thereby brought about the sale of the’ estate, cannot 
ba permitted, if he purchases the estate at the sale, to hold it-for 
his own benefit to the exclusion of his co-owner ; ; see Ram Prasad v. 


‘Pawan Singh (2); Janki Singh v Debinandan (3); Harendra Lal v. 


Purna Chandra (Lal: Faisur Rahman v. Mimansa Khatun (sk. The 


0) igi 21 C. W. N. 230. SA ai Gees 18 C. L.].97 . < "- 
(3) (1910) 15 C. W. N. 776. (4) (1910) 15.0, Le Ji 132. 
(5) (1913) 18 C. L. J. 111 ; 17 C. W. N, 12330. 
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view ‘that joint tenant who » deliberately. makes default i in 1 payment Get, 
of the Government revenue due on account’ of his share, should not- 1922. 
be allowed to use the machinery provided by: ‘law for the reglisation Lalit Moban 
of the dues of the State to injure the interest of his co-Sharer, has S v.. 
“now been approved by the Judicial Committee in the case of Deo- anoranjan. 


Mookerjee, g. 


—— 


nandan Prasad v. Janki Singh (1), which overruled the decision. 
in Doorga Singh v. Shéo Pershad (1 ) and affirmed the decision in 
Janki Singh v. Debinandan (2 1). The position is similar when a 
tenant, in violation of- his agreement, defaults to pay, on behalf of | 
hisimmediate landlord, the dues of the. superior holder and thereby ^ - 
brings about a sale of the interest of his landlord ; see A. irendra Lal 

v. Nawab Salimullah (4) ; Nawad Sidhee. Nusur Ally v. Ojoodhya- - 

ram (5) ; Sreenath v. Hurnath (6), and other cases reviewed in Una’ 
Charan Mandal v. Midnapore Zemindary Co. (1), which was reversed 

by the Judicial Committee. ona different point, Midnapore Zemin- 

dari Co v. Uma Charan Mandal (8) i see also Sutishkantha v. Satis 
Chandra (on. ` The essence'óf the matter is that the co owner or the 

lessee who thus acts in breach. of his "Obligation, contractual or- 
cannot be permittėd to profit by .his own wrong to the 
detriment of the person Whose interest it was -his duty to protect. 


: Brom this point of view, the plaintiff i is clearly, entitled to succeed 


- 


in this litigation. MES 


As regards the third point, the Subordinate Judge bing held that 
the notice issued under section to of the Public Demands Recove:g 
Act, 1895, was not served upon. the plaintiff. His- view is amply 
justified by the evidence on the record." ‘The - evidence of service is 
ngi, „only, unsatisfactory, but is calculated to, give Tise to grave suspi- 
cion as to the .genuineness of the proceedings. There is no escape al 
from the conclusion that though the return sets out that service was 


. 'effected-on the plaintiff personally on the asth February, 1913, at a- 
Place called: Bakai, he was on. that date at ‘Dacca. ^ We hold, accor- 


l dingly, in concurrence with the Court below, that the, allegation of 


service of notice ' under. section ro is. entirely false. ‘The legal con- 
xard of such omission to serve the notice was determined 


Gu (1916) L. R. 44 l. ^A. 30 ; i. L. R. 44 Cale. 3733 ge C. L. Je 259. 
(2) (1889) I. L. R 16 Calc. 194- (3) (19í0) 15 C. W. N. 776. 

j (4) (1910) 12 C? L. J. 336 7 ERE ae’ dd 
AJ Ag) (1866) 10.M. L A. 540; SW. RP Ce 83; E , 
(6) 0872) 18 W. R. ago. ` E : E * 
(7) 0914) 20 C. L. ]. 115 19C. wW. N. aga: : 

(8) (19rg) 24 CE W. N. aor.- 
(9) (1919) 30 C. L. J. 475 ; 34 C. W. N. 662, 
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by a Full Bench of this Court in the case of ParnzChan ira v. Din 1 
bandhu (1); see also the decision of the Judicial Committee in 
Mahomed Abdul v. Gajraj (2), affirming Gujraj v. Secretary. of 
State (3) and Batjnath e, Ramgat (4), affirming Baijnath v. Ram- 
gat (5). The decision of the Full Bench shows that when notice 


- has not been served under section 1o of the Public Demands Re- 


covery Act, 1895, the sale must be deemed to be a nullity, a sale 
wholly without authority. In such circumstances, the plaintiff need 
not ask that the sale be set aside; he is entitled to recover possess- 
ion upon the footing that the sale has not affected his title, and the 
suit is governed by article 142 of the schedule to the Indian Limi- 
tation Act; see also Syed Mohiuddin v. Pirthichand Lal (6). , This 
renders inevitable the conclusion that there is no'answer to the claim 
pnt forward by the plaintiff. The defendant appellant has conse- 
quently been driven to urge. that as the sale in this case was held on 
the 3oth September, 1913, after the Public Demands Recovery Act, 
1913, had come into operation on the rst July, 1913, the position. of 
the plaintiff must be tested with reference to the provisions of the 
statute of r9r3 and not to those of the statute of 1895. This.view.is 
clearly untenable. The Public Demands Recovery Act, 1913, can- 
not be construed to have retrospective operation so as to destroy 
rights which had previously accrued. The notice issued under sec- 
tion ro of the Public Demands Recovery Act, 1895, was not served, 
and yet the proceedings were carried on as if the notice had been 
served. The right thereupon accrued to the plaintiff to treat the 
proceedings as taken without jurisdiction and without legal authori- 
ty. In such circumstances, the principle enunciated by the Judicial 
Committee in Colonial Sugar Refining Co. v. Irving (7) is clearly ap- 
plicable. In that case, the right of appeal from the Supreme Court 
of Queensland to His Majesty in Council was taken away by the ' 
Australian Commonwealth Judiciary Act and in lieu thereof was sub-- 
stituted an appeal to the High Court of Australia, It was ruled that 
a right of appeal to the King in Council in a suit pending when the 
Judiciary Act was passed and decided by the Supreme Cour: after- 
wards was not taken away. Lord Macnaghten observed as follows : 
* As regards the general principles applicable to the case, there 


(1) (1907) I. L. R. 34 Calc. 811 ; 5 C. L. J. 696 ; t: C. W. N. 755. 
(2) (1893) L. R. a0 I. A. 70 ; I. L. R. 20 Calc, 826. 

(3) (1889) I. L. R. 17 Cale 414. 

(4) (1896) L. R. 23 I. A. 45 ; I. L. R, 23 Calc. 775. 

(5) (1890) 5 C. L. J. 687. (6) (1914) 19 C. W. N. mso. 
(7) (1905) App. Cas. 369. .- 
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was no controversy. - - On the one hand, it was not disputed that if 
"mie matter in question be a matter of ‘procedure only, the petition is 

8 well-founded. On the other hand, if it be more than a matter of 
\pidcedure, if it touches a right in existence at the passing of the 
Ret it was conceded that, in accordance with a long line of auho- 
ties exténding from the time of Lord Coke to the present day, the 


"?áppellants would be entitled to succeed. The Judiciary Act is not i 


?'étrospective by express enactment or by necessary intendment, 
Doha theréfore the only question is, Was the appeal to His Majesty i in 
“Council a right vested in the appellants at the date cf the passing of 
“ofthe Act or was it a mere matter of procedure? It seems 
^to: their Lordships that the question’ does not admit of doubt. 
$ "fo deprive a suitor in a pending action, of an appeal to a superior 
“tribunal which belonged to him as of right is a very different thing 
“fom regulating procedure. In principle, their Lordships see no 
"difference between abolishing an appeal altogether and transferring 
i the appeal to a new tribunal. in either case, there is an interfer- 
ite with existing rights contrary to the well-known ' general princi- 
ple that statutes are not to be held to act restrospectively unless a 
‘cleat intention to that effect is manifested.” 
"To the same effect are the decisions in Munfhoori Bibi 
"éi, Akel Mahmud (1) and Gofeshwar v. Jiban Chandra (2). 
“The” decision of the Judicial Commitee in Zala Soniram v. 
‘Kanathya Lal (3), as to the law of limitation which governs 
thé legal effect of an acknowledgment does not cónclude the 
?matter; it merely shows that the law of limitation applicable 
to! a suit is prima face the law in force at the date of the 
‘institution’ of the suit, But this is, as shown in Budhu v, Hafiz (4): 
“Subject to the reservation that there may be circumstances 
‘connected with the new statute which furnish an indication that the 
legislature never intended it to affect retrospectively existing causes 
òf action: Bisseswar v. Jasoda (5) ; Makar Ali v Sarfaddin (6) ; 
"Tinimalai Sami v. Subramanian (7); Mohideen v. -Mahomed (8) 
‘and 4laji v. Vengu (9). Similar observations apply to the decision 
of the Full Court in Jogodanund v, Amrita Lal (ro) which ruled 
that section 310 (A) of the Civil Procedure Code, 1882, had. retros- 


3 
m (1913) 17 C. L. J. 316. 
(a) (1914) I. L. R. 41 Calc. 1125 ; 19 C.L J. 549 p 
(3) (1913) L. R. 40 L A. 74:1. L. R. 35 All. 227 5 17 C. L. J. 488. - ; » 
(4) (1913) 18 C. Le J. 274. d 
(5) (1913) I. L. R. go Cale. 704 ; 17 C. W. N. 622. 
(6) (1923) 36 C. L. J. 132. 
(7) (1916) 1. L. R. 40 Mad. 1009. (8) (1912) 23 M. L. J. 457. 
(9) (1920) Mad. W. N. 736 ; 12 Mad. L. W. 639. ` 
(10) (1895) I. L. R. 22 Calc. 767. 
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pective operatioa, contrary to the decision of the Full Bench in 

Lal Mohun v. Jogendra (1); Uzir Ali v. Ram Komal (2); and 

Girish Chundra v. Apurba Krishna (3). Yn the case. before us, 

section 37 of the Public Demands Recovery Act, 1913, bars the 

jurisdiction of the civil Court, only where the question relates to the 

making, execution, discharge: or satisfaction of a certificate duly 

filed under the Act or relates to the confirmation or setting aside of 
a sale held in execution of such certificate. The expression nm certi- 

ficate-debtor” used in sections 36 and 37 is defined in section a I) 

to.mean.a person named as debtor in a certificate filed under the 

Act ; in this connection, reference should also: be made: -ta: 
section 7 which refers to certificates filed under sections 4 and^65 
of the Act Inour opinion, there is abundant indication in the | 

provisions of the new statute that it was not intended to “have 

retrospective operation so as to extinguish or modify causes of, 
action which might -have already accrued by reason of failure to 

serve the notice issued under section ro ofthe Public Deniands: 
Recovery Act, 1895 ; for section 35 must be read albng with- séc- 

tion 3 (1). We hold accordingly that the Subordinate Judge has 

correctly found that the plaintiff is entitled to relief on the foot 

ing that the sale which was held .without service of notice on the. 
plaintiff under section xo has not affected his title. 

As regards the fourth point, the Subordinate Judge has held that: 
the proceedings, specially those subsequent to the sale, were fraüdu:- 
lent and were concealed from the plaintiff. This is fully supporte 1 
by the evidence. It is significant that no attempt was made to take 
delivery of possession until more than a year and a half-had elapsed 
from the date of the auction sale, and the-purchaser did not pay the 
Government revenue until two years after his alleged atiction "púť 
chase. The intention plainly was that more than a year. should 
elapse after the sale, so that if a suit should be brought, it might ‘Bet 
met by the bar of limitation under section 36 of the Public Demands 
Recovery Act, 1913. But even if that statute had been applicable, 
section 56 would have entitled the plaintiff to the benefit of section” 
18 of the Indian Limitation Act, We feel no doubt that the view? 


taken by the Subordinate judge on this part of the case, as on me 


others is, correct. De 
The result is that the decree of the ` Subordinate Judge i igi 


affirmed ‘and this appeal dismissed with costs payable by thé áppel-3 
lants to the plaintiffs. enone 


A, T. M. "T Appeal dismisseda 
(1) (1887) I. L. R. 14 ; Calc. 636. (2) (1883) I. L. R. I5 Cale. Eat LEN 
(3) (1894) I. L. R, 21 Cale 949. > 4 E t) 
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| Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice 
E Chotsner. 
e£ c: -JADU NATH SARKAR AND OTHERS- pl es 
eU SE. : ER y Wu o 


ug 2 HARAN CHANDRA SARKAR AND OTHERS, * 


X 

Parlilim— Partition Act UV of 1893), Secs. 2,9— Partition and sale, ‘order fri 
"e valid— Parties, necessary in a partition suit—Moiker and sons— Mother, 
“if entitled to` notice. 
2 Where there are two parcels, one capable of division’ but-the -other incap- 


* able of division, the Court is competent to direct a partition of the one parcel and 


ajsale-of the other. . 

... An order directing a partition of Poe and sale of one of the allotments al 
tained after partition, is not authorised by section 2 or section 9 of the Partition Act. 

- "Th a suit for partition of joint property, all the share-holders must be repre- 
séfited before the Court. 

Otis only in the event of a partition amongst her sons,-the mother: becomes 
entitled to a share in’ lieu of maintenance : Homangini v. Kedar Nath (1), and 
Gonesh Dutt v. Yewach (2). 

, Where the preliminary decree for partition intended that there should be eleven 
alletmeits and that one of these allotments was to be given to the four defendants 
fofining a` group, namely, Nos 7,8, 9 and 10, No. to > being the mother of Nos. 
7169: 

Held, that the absence of defendant No. 10, who had no present interest 
in; the property, in the appeal by some of the defendants, did not stand in the way 
of the consideration of the appeal. - 
is uns by the Defendant.. 

, Suit for partition. s 
` The material facts appear from the judgment. l 
E Babus Manmatha Nath Ray and Rama Prasad Mookerjee for 


the Appellant. 


ta 


Babus Jogesh Chunder dos; Sarat Chunder M Së and, 


Pramatha Nath Banerjee for the Respondents. 
< The judgment of the Court was delivered by 


~ Mookerjee, J.:—This is an appeal against the final decree in a 
sút for partition of joint property. A preliminary decree was made. 


on the 17th May, 1920, which defined the shares of the parties, and 


directed that partition be made equitably, with due regard to the. 


convenience of all the parties concerned. This decree contemplated 
that -eleven allotments should be made. A commissioner was 
appointed and plans were drawn.up for the purpose of allotment. 


e Vp oil Im Original Decree No. 131 of 1921, against the decree of Babu 

Künja Behari Biswas, Subordinate Judge, 2nd Court, 24 Parganahs, dated sth 
^ Nay, 1921. 

(1) (1889) L. R. 161. A. 1155 L L. R. 16 Cale. 738. 

ta) (1903) L. R. 31 Lb A. 10 ; LLR 31 Cale. 202." 
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Civi. The parties appear to have realised at this stage that in view of the 
1922. size and shape of the land and of the number of share-holders,.no:i 
ja did convenient partition could be effected. The result was that on there 


25th June and r7th July, r920, applications were made by various” 
clc share-holders under section 2 of the Partition Act, 1893. for an order, 
Movkerjes, Y. — Íor sale instead of division ; but the Subordinate Judge declined. to! 
UEM RE make an order.under section 2 at that stage, before receipt of the 
report of the-commissioner. On examination of the report, hé wasi; 
later on satisfied that the allotments as made by the commissioner. 
should not be accepted inasmuch as the proposed plan of division: 
involved the opening of a pathway through several rooms, onè 
storeyed and two-storeyed, of an old dilapidated structure, He 
consequently set aside the scheme drawn up by the commissioner, 
and proceeded to consider the applications made by the share. 
holders, who owned more than twothirds share in the property? 
for sale instead of a division, under section 2 of the Partition Act; 
The plaintiff who holds an one-fourth share strongly objected and. 
urged that he should not be turned out of his ancestral home...The' 
Subordinate Judge felt pressed by this contention and held that! 
the most convenient and equitable course would be to separate: 
an one-fourth share on one side of the plot for the plaintiff and then to 
allow the remaining three-fourths share to be sold. He further direct: 
ed that as the plaintiff desired to remain in his ancestral home, ‘he. 
should have the option to take the best portion ; in other words, the. 
one-fourth share to be allotted to him should abut on the roadside; 
The commissioner who was directed to make a fresh allotment -on 
this basis, submitted a report which was ultimately confirmed by:the; 
Subordinate Judge. The defendant has appealed to this Court and: 
has contended that the order made by the Subordinate Judge is 
not authorised by section 2 of the Partition Act, 1893, which. pro- 
vides as follows : d SÉ 
“Whenever in any suit for partition in which, if instituted prior 
to the commencement of the Act, a decree for partition might have 
been made, it appears to the Court that by reason of the nature of 
the property to which the suit relates, or of the number of the share: 
holders therein, or of any other szecial circumstances, a division of, 
the property cannot reasonably or conveniently be made, and that 
a sale of the property and distribution - of the proceeds would 
be more beneficial for all the share-holders, the Court may, if it 
thinks fit, on the request of any of such share-holders interested 
individually or collectively to the extent of one moiety or upwards, . 
direct a sale of the property and-a distribution of the proceeds", 


e | 
Haran Chandra 


i 
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stis plain that this section contemplates a sale of the entire 
property in suit. No doubt, the section has to be read along with 


section o which provides that in any suit for partition the Court: 


may, if it shall think fit, make a decree for a partition of part of the 
property to which the suit relates and a sale of the remainder under 
the Act. The case hereby contemplated is plainly of this descrip- 
tion, namely, where there are two parcels one capable of division but 
the other incapable of division, the Court is competent to direct a 
. partition of the one parcel and a sale of the other. Section 9, in our 
opinion does not support the order made by the Subordinate Judge. 
What he directed in essence was, not a sale of part of the property 
in suit, but a partition of the property in suit and a sale of one of the 
allotments. obtained after partition. This is not authorised by sec- 
tion 2 or by section 9. We are consequently of opinion that the 


decree made by the Subordinate Judge is in contravention of the 


provisions of the Partition Act, 1893, and must be set aside. We 
have carefully considered various suggestions for division which have 
beén made before us. But we have arrived at the conclusion that in 
the.best interest of all the parties, the only course which may reason- 
ably be adopted is a sale of the entire property in terms of section 2: 
. We may add that an objection was taken that the appeal had 
become incompetent inasmuch as the notice of appeal had not been 
served upon one of the parties, namely defendant No. io. There 
is no real force in this contention. No doubt in a suit for partition of 
. joint property all the share-holders must be represented before the 
Court. But it'so bappens that this particular defendant has nota 
present interest in the property, She is the mother of three other 
defendants.7, 8 and 9 It is only in the event of a partition amongst 
her sons (which is not within the scope of this suit as framed) that she 
would become entitled to a share in lieu of maintenance. Heman- 
gini v. Kedar Nath (1) ; Gones Dutt v. Jewack (2). The prelimi- 
nary decree here, did not contemplate a partition amongst these 
three defendants inferse ; what was intended was that there should 
be eleven allotments and that one of these allotments was to be 
given to the four defendants forming a group (7, 8, o and 10). 
Consequently the absence of defendant No. 10 does not stand 
in.the way of the consideration of this appeal. ' ! 
"The result is that this appeal is allowed, the decree of the 
Subordinate Judge set aside and an order made Tor: a sale of the 
property and distribution of the proceeds. We make no order as to 
ZG (1889) L. R. 16 I. A. 115 ; L L. R. 16 Cale. 758. 
(2) (1903) L. R. 31 L A. 105 L L. R. 31 Cale, 262.. 
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tlie ‘costs of this appeal, and direct the Subordinate’ Judge” do 


atrange for the sale as early as practicable. ' B osa 
A:T. M, C : Appeal allowed: 


ER Sir Asutosh Mookerjee, Knight Judge, and Mr. 75 v 


` Justice Chotsner. : D). ris 
l DINA NATH PAL AND OTHERS mE 
5, E 


RAJA SATI PRASAD GARGA BAHADUR AND runes 


E Tenancy Ack ( VIII of 1885), Sec. 5o—Rent Gg Een 5 
_ in kind— Fixed rent— Reference to report of Select Committee, if. permissible? 
. The term * rent? in section 50 of the Bengal Tenancy Act, is not restricted: toc 
money rent. oie gd 
The substantive tule formulated in section 5o (1), and the presumption embos» 
died'in section 50 (2) of the Bengal Tenancy Act, is applicable to a tenure-holdes 
ora ‘raiyat holding at a rent payable partly i in cash and partly i in kind’ or "élurely" 
in'kind. * etc? Zeg 
- A produce rent, which, though varying aonually with the varying amount «Gi 
the yearly. produce, is yet fixed as to the proportion it is to bear to such .prodüce; 
is a fixed rent. = Tep) 
Reference is not ETT to the report of the Select Committee i in aid of the, 
interpretation of the statutory provision : Administrator-General v. Premlal (1) 
Principle excluding the consideration of proceedings of the legislature ‘when 
the clauses of the Act of the legislature are under consideration, stated. Hnc 
` ‘Appeals by the Plaintiffs. A one 
'l'hese six suits were instituted by the tenants plaintiffs ' under 
section 106 of the Bengal Tenancy ‘Act, against their landlords, "for. 
the decision of disputes regarding ‘entries which nag been made 4 


ER 


in à finally published record-of-rights. - 7°33 


D D 
ne Ane 


The material facts appear from the judgment. pee 

. Babus Mahendra Nath Ray and Ten Mohan Chatterjee” for 
the Appellants. > PRG 
£ De Dwarka Nath. Mitter and Babu Probodh Chasidra " 
Chatterjee {dr the Respondents. ; e UT 
C. A.V. 


The judgment of the Court was delivered by : R 

Mookerjee, J :—These six appeals have arisen out of as- many. ; 
suits, instituted by tenants, under section, 106 of the Bengal-Te-; 
nancy Act, against their landlords, for the decision of disputes, ; 


| * Appeals from Appellate Decrees Nos. 2108 to “2113 of 1970, againstithec 
decrees of Babu Paroda Kinkar Mukherjee, Special Judge of Midnapore, dated the 
sth February, 1920, affirming those of Babu Harihar Benerjée, " Moyen Officé* 

of Midnapore, dated the 22nd April, 1918. , - MO tnm 
(1) (18953). L. R. 221. A. 107; LL, R. 2z Calc. 788. ` " 
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regarding entries which had been made Ton a finally published 
record- “ofrights. The plaintiffs had been recorded as settled raiyats 
under the defendants ; they claimed that they were raiyats at fixed 
rents. In support of their contention, they produced rent receipts 
which showed that each of them had held at a uniform rent for 
over 20 years. In each case, however, the. rent consisted partly 
of cash and partly of the money value of a fixed quantity of paddy. 
To take one illustration : in the case of one tenancy, the amount of 
fentas shown in the rent receipts was Rs. 20-1a-12gds-ak ; this 
amount is made up of Rs. 1:8-r3a-18gds-2k as cash rent and 
Rs. 1-3as-14gds as the money value of a kuris 3 mans t khupi of 
paddy. . These two items are shown separately in the receipts up to 
the year 1902, and, thereafter, the’ consolidated sum ‘alone is shown 


-as:casH rent. Similar observations apply to each of the other cases. 


In these circumstances, the Revenue Officer who tried the suits in 
thé Court of first instance held that section so of the Bengal Tenancy 
Act was not applicable. In his opinion, the term ‘rent’ in that 
séction did not include rent in kind. The result was that the suits 
were, dismissed. On appeal, the Special Judge adopted the same 
construction of section so and confirmed the decision of the 
Revenue Officer. In this Court, the tenants have urged that section 
56 has not been correctly interpreted by the Courts below. 

' Section 5o of the Bengal Tenancy Act provides as follows : 

e so (1). Where a tenure-holder or raiyat and his predecessors 
ininterest have held at a rent or rate of rent which has not been 
changed from the time of the Permanent Settlement, the-rent or rate 
of rent shall not be liable to be increased except on the ground of 
an | alteration i in the area of the tenure or holding. 


E If it is ‘proved in any suit or other proceeding under this, 


Act that either a tenure-holder or raiyat and his predecessors in 
interest have held at a rent or rate of rent which has not been 
changed during the twenty years immediately before the institution 
of the suit or proceeding, it-shall be presumed, until the contrary is 
shown, that they have held at that rent or rate of rent trom the 
time. of the Permanent Settlement.’’ | 


This section must be read along with sêction 3 (3) which pro- 
vides ` that, unless there is something repugnant in ‘the-subject or 
context; rent means whatever is lawfully payable or ‘deliverable i in 
moriey or kind by'a tenant to his landlord on "account ‘of the use ‘or 
occupation of the land held by the tenant. This ‘definition is in 
nd. way ‘repugnant to the subject or context of section 50, and the 
term ‘rent’ in that section may well be replaced by its equivalent 
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as given in seclior 3 (5). This leads inevitably to the conclusion 
that the substantive rule formulated in section 5o (1) and the;pte- 
sumption embodied in section 5o (2) do not become inapplicable 
because a tenure-holder or raiyat holds at a rent payable partly; in 
cash and partly in kind or entirely in kind. - 0] 
A determined effort was successfully made in the Coire below 
on behalf of the landlords—and the attempt has been resolutely 
repeated here—to place a restricted construction on section:50;bý 
reference to the report of the Select Committee of the Legislative 
Council of the Governor-General which considered the draft of.the 


-Bengal Tenancy Bill at the final.stage. It is well-known -that there 


was, at one time, some divergence of judicial opinion on the ques- 
tion, whether a produce rent, which, though varying annually with 
the varying amount of the yearly produce, was yet fixed as'to the pro- 
portion it was to bear to such produce, was a fixed rent for the purpos- 
es of sections 4 and 16 of Act X of 1859 and sections 4 and 17 of, Act 
VIII of 1869 B.C. The question was answered „in the affirmative 
in a long series of decisions : Zkakooranee v. Bisheshur (c) ; Miterjeet 
v. Zoondun (2); Ram Dyal v. Luchmee Narain (3); Jutta y. 
Basmutiee (4) 5 Hanuman v. Kaulesar (5). The contrary opinion, 
however; was maintained in Yawoob Hossein v. Wahed Ali (6) and 
Thakoor Pershad v. Mahomed Baker (7). But’ the decision 
in Yacoob v. Wahed Ali (6) was disapproved in Miterjeet v. Toon- 
dun (a); andin Ram Dyal v. Luchmee Narain (3), Jackson J. 
when pressed, with the decisions in Yacood v. Wahed (6) and 
Thakoor Pershad v. Mahomed Baker (1) described in graphic terms 
the.injustice of the rule favoured therein: “I confess I- would 
have considerable difficulty in assenting to the rulings in- these 
cases ` because if the rulings are correct, the legislature must. have 
intended that raiyats who have held'land upon one principle, that ris 
to say, upon one fixed ratio of division of the produce of théir land 
with the landlord, from the time of the Permanent Settlement, 
would be entitled to no protection whatever, but would after these 
8o or go years be subject to a suit for enhancement or for commuüta- 
tion of their rent at such money rates as the landlord might be 
enabled to prove. I cannot believe that the legislature could 
have intended any such injustice. to raiyats in those parts of the 
country where the dhaolee system is prevalent, as it is in many parts 
‘of Behar. In those parts of the country, there being no such thing 


(1) (1865) 3 W. R. Act. X. 293 B. L. R. F. B. 326. equ 
(2) (1869) 12 W. R 14; 3 B. L- R. App. 88. : 
(3) (1870) 14 W. R. 388; 6 B. L. R. App. 25. . bak 
(4) (1871) 15 W. R. 479. - (5) (1876) 1 1 Ali. TUE 
(6) (1565) 4 W, R. Act X. 23... o (7) (1867) 8 170. 
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“asa rate of rent in money, raiyats holding from the time of the 
- Permanent Settlement would have no protection whatever, unless 
*'the legislature meant to include under the words “rate of rent" 
^.the mode or principle of d4aol/ee payment. But it is not necessary 
‘for us to determine the case upon this point ; if it had been so, I 
"should have been inclined to propose a reference to a Full’ Bench.” 
wis" There can thus be no doubt that there was a marked prepon- 
Vderance of judicial opinion in favour of the view that raiyats who 
;paid'their rent in kind, partially or entirely, were not disentitled to 
5ihe benefit of the statutory presumption corresponding to the rule 
2now embodied in section 5o of the Bengal Tenancy Act. 

But the respondents have invited our attention to the fact that 
"while legislation, which ultimately culminated in the present Bengal 
"Tenancy Áct, was in hand, an attempt made to insert the following 
' clause, so as to give effect to the view adopted in the majority of 
ijudicial opinions, was abandoned : ji 
s i-“Whena raiyat has paid as rent a fixed share or the value of a 
‘fixed share of the produce of the land, the rent or rate of rent shall 
not be deemed to have been changed within the meaning of this sec- 
-tion, merely by reason of the amount paid having varied from year to 
“year, or by reason of the rent having been commuted, with the con- 
fgent of both the raiyat and his landlord, to a fixed money rent. " 
(Digest of the Law of Landlord and Tenant prepared by C. D. Field, 
Section 38 ; Bill prepared by the Rent Commission, 1880, section 
“16 Exp 1; Bill submitted by the Bengal Government, 1881, sectión 
-15 Exp. r; Bill as introduced in the Legislative Council, 1883, 
‘section 16; Bill as amended by the Select Committee of the Legis- 
-lative Council, 1884, section 64 (3). 

This provision was omitted at the final stage, as appears from 
the following passage from the Report of the Select Committee: 
` “We have omitted from the section, which enacts the well- 
known presumption” arising from holding at a rent unchanged for 
twenty years, the sub-section which made the presumption appli- 


cable to produce rents, as opinions generally were opposed to it. " 


(Gazette of India, dated 2rst February, 1885, Part v , page 64). 

. We shall presently consider whether reference is permissible to 
the Report of a Select Committee in aid of the interpretation of 
a statutory provision. But, even if we assume for a moment that 
such reference is legitimate, it is plainly of no assistance in the 
present case. The omission of the clause left the Bill as it was, 
and that Bill, it cannot be overlooked, contained a comprehensive 
definition of the term ‘tent’. Act X of i859 did not contain a 
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The legislature remedied this defect. by the insertion of a definition’ 


Bei the term ‘rent’, in section 3 (5) of the Bengal Ténancy Actii 


a definition which, | as Sir Arthur Wilson observed in Jolindge 
Mohun v. Jarao Kumari (i ) “seems to express very clearly'thé- 
meaning of the word ‘rent’ asit would be understood without ‘any’ 


‘statutory definition” We need not speculate, whether the menibers’ 


of the Select Committee fully realised the effect of this defnitioi 


“on the other proyision> of the Bill they had then under consider“ 


ation, But this much is clear that if they intended to alter‘thé 
current of judicial opinion under the old law, they unquestionably 
failed to achieve their purpose by the mere omission of the clause 
we have mentioned The result might have been d fferent,-if thé 
term ‘rènt’ in section 50 had been replaced by the phrase ‘money 
rent’ which makes its appearance in sections 28, 29, 30, 53,and.6zi 
We may add that the decision of Jenkins, C. J. in Baneswar y: 


Umesh Chandra (2), which was mentioned in the course of-argu: 


ment, does not assist us in the solution of the question raised 
before us. That case turned upon the construction of a document 


F then before the Court, though, no doubt, it implies the opinion that 


rent payable partly in money and-partly in kind cannot be regarded 
as fixed in amount. It may further be pointed out that the actual 
decision in that case has not been accepted in later decisions, which 
will be found reviewed in Milmadhad v. Sitanath (3); Asutosh v. 
Haran Chandra (4); Gurudas v.  Gobinda (5); Basiruddin v. 
Afsarunessa (6). . SCH Sh. 55 

We are, however, of opinion that lerena is not permissible 
to the reportofthe Select Committee. The Judicial Committee 
ruled, in. Administrator-General v. Prem Lal Mullick (1) 
which reversed the decision of this Court in 4dministrator-General 
wv Prim. Lall Mallick (8), that reference is not permissible to 
the’ proceedings of the legislature which result in the provisions 


- of an Act ag legitimate aids to its construction, and Lord 


Watson observed ` that the same reasons which exclude their consi- 
deration when the clauses of an Act of the British legislature are 


, under construction, are equally cogent in the case of an` Indian 


statute In that case, reférence had been inade by Petheram, eJ. 


(1) (505! I. L. R. 33 Calc. 140 (149) P. c. ;3C€.L.] 7 1 
(2) (roro) E L. R. 37 Calc. 626. ~ t (3) (19161 36 C. L. [ue i 


14) (1919) 30 C. IN 41; 23 C. W. N. 1021 ; 3 I- EL. R 47 Calc. 13378 
(5) (1919) 24 C. W. N. 85. (6) (1917) 21 C. W. N. 860... i 


(7) (1895) 1. R. 221. A. 107 ; l«L. R 22 Calc. 788. 
(8) (1894) I. L. R: 21 Calc. 732. wy ad 


TAN 
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and, , Prinsep, J. to the Report of a Select Committee when the Bill, 


which subsequently became the Administrator-General’s . Act, was, 


before the Legislative Council ; Trevelyan, J. had, on the other. 
hand, hesitated to adopt such a course, even though fhere was pre- 


cedent in its favour in the Full Bench dec'sion in Queen Empress v. 


Kartick-(1). The Judicial Committee cannot be deemed to have 
departed from, the rule enunciated by them in Administrator-General 
v, Prem Lal Maltik (2), merely because they did not again express 


their disapproval of a similar method of interpretation ‘adopted by a, 


Full Bench of th- Allahabad High Court in the case of Re Parbati 
Charan Chatterjee (3). Lord Watson and Sir Richard Couch were 
members of the Board on each occasion, and there, is no indication 
that the Judicial Committee had, in the course. of a few months, 
altered their opinion’on the subject. 


«5:Às regards the principles, which, as indicated d Lord Watson 
in^Administrator General e, Prem Lal Mallik (2), (at page 118). 
exclude the consideration of:proceedings of the legislature when the 
clauses of an Act of the British legislature are under construction,it 
may be:taken as well-settled that although light may be thrown on 
the scope of a statute by looking at what Parliament was doing con-, 
temporaneously and at the history of the statute :- Hawkins v: 
Gath-rcole (4) ; yet even when words in a statute are so ambiguous 
that they may be construed in more than one sense, : regard may not 
De: bad io the Bill by which it was introduced : Merron v. Rathmines 
Co: (5), nor to what has been said in Parliament: Miller v. Teylor 
(6); A. C Railway v. Ry. Commissioners (7); R. v. West Riding 
Council (8); or elsewhere: Martin v. Hemming (9); Ewart v. 
‘Williams (10). The view has been consistently maintained that the 
Court cannot: look at the history of a clause or of the introduction 
ofa proviso: Barbat v. Allen (11) ; R. v. Capel (12); nor at debates 
in Parliament, R.v. Whittaker Ke 3) ; Gorham v. Bishop of Exter (14) 
c 
sed (1887) I. L. R. 14 Calc. 721. . 
a) (1895) L. R. 22 I. A. 1071 ; I. L. R. 22 Calc. 789; . 
min (3) (1895) L. R. 22 I. A. 193 ; I. L. R. 17 All. 498. 

Sn 6'DeC. M; & G. r (22) ; 106 R. R. 1. 


p (5). (892) App. Cas. 498 (sor). . (6) (1769) 4 Burr. 2303. 

; (7) (1881) 5o L. J. Q. B. 201 |^ (8) (1906) 2 K.B 676 (716). 
"oi (1854) 10 Ex. 471 ; 102 R. R. 686. 
(10) (1855) 3 Drew ar; 7 DeG. M. &. G. 68. - . (11) (1852) 7 Ex. 616. 


Q2Y (1140) 12 A. & E. 382. (411) ; 54 R. R. me 
(13) (1848) 2 C. & K. 636 (640). A 
(14) (1850) 5 Ex. 630 (667); 82 R. Re 797. s 
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“nor ‘at amendments and alterations made in Committees : Donegalhis 


v. Layard (1) ; A. & G. v. Sillem (2) ; In Donegall v. Layard aye 
at page 472, Lord Campbell observed : "in, 
^ UI must lament that his (Smith, M R. Ireland) zeal to do-justicew 
has led him into enquiries respecting this Act of Parliament which 
could not legitimately assist him in construing it, and which I think 
unfortunately induced him to change the sound construction which J 
he had twice before put upon it. Surely, the fifth section ought: tol; 
receive the same construction, whether it was first introduced An 3 
the House of Commons or in the House of Lords, and whether. it: 
was introduced in the Committee or on the third reading, and f 
whether it was or was not altered after it was introduced. Nor. 
could the rejection of the clauses moved by Lord Beaumont ono 
behalf of the Marquis of Donegall in any way affect the construc-i 
tion of the clauses which were allowed to form part of the Acto 
wheh it became law.” DEA. 
In A Ge Sillem (2), Pollock, C.B said: “No Court. can? 
construe any statute, and least of all a criminal statute, by what: 
counsel-are pleased to suggest were alterations made in Committee. 
by a member of Parliament, who was “no friend to the Bill,’ even: 
though the Journals of the House should give some | sanction to‘the] 
proposition. That is not one of the modes of discovering the. 
meaning ofan Act of Parliament recommended by Plowden. or 
sanctioned by Lord Coke or Blackstone." Ditd- 
Reference may also be made to the decision of the Supreme: 
Court of the United States i in Re Zrans-Missouri Freight Asso. (3), 
of the Supreme Court of Canada in Gosselin v. R. (4) and ofthe: 
High Court of Australia in Sydney Municipal Counal v. Common- 
wealth (5). We may also usefully recall the observations of Lord, 
Halsbury in Hilder v. Baxter (6) : eae) 
'“I have ‘more than once had occasion to say- that, . 
construing a statute, I believe the worst person to, SE 
it is the person who is responsible for its drafting. He'-is 
very much disposed to confuse what he intended to do with the 
effect of the language which, in fact, has been employed. At the 


(1) (1860) 8 H. L. C. 460 (465, 472, 473); 125 R. R 239. 

(2) (1863) 2 Hk C. 431 (521, 522) ; 133 R. R. 731; E ul 10 H. Ly C. 

704. : 
(3) (1896) 166 U. S. ago. © = 
(4) (1903) 33 Canada S. C. 255 (264). 
(5) (1904) 1 Com. L. R. 208 (213). 
(6) (1902) App. Cas 474 (477). 
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time-he drafted the statute, at all events, he may have been under 
the-impression that he had given ‘ull effect to what was intended, 
but he may be mistaken in construing it afterwards, just because 
what'was in his mind was what was_ intended, though, perhaps, it 
was mot done.” 

acWe must further remember that, as pointed out by Farwell, 
Laj. in R. v. West Riding Council (1), we have only to deal with 
the construction of the Act as printed and published, that is the 
final word of the legislature as a whole, and the antecedent debates 
and subsequent statements of opinion or belief are not admissible. 
But-they would be quite untrustworthy in any case. In the case of 
an Act dealing with a controversial subject, ambiguous phrases are 
often used designedly, each side hoping to have` thereby expressed 
itsown vie, and the belief of each that it has- succeeded is more 
often due to the wish than to any effort of reason. The generality 
of public understanding is quite incapable of proof and is beside 
the mark, unless as an appeal to timidity. The principles of cons- 
truction applicable to Acts of Parliament are well settled ; they will 
be-found stated in Stradling v. Morgan (a) which received the 
approval of Turner, L. J. in Hawkins v  Gathercole (3), of 
Lord: Halsbury in Eastman Co v. Controller General of Patents (4), 
and were quoted with approval by the Fu'l Bench in Milmant v. 
Sati Prosad (s) ; they certainly do not admit of any such con- 
siderations. We hold accordingly that reference could not be made 
to the report of the Select Committee, and that even if reference 
were permissible, the contention of the landlords would not be 
advanced thereby. 


"Our conclusion is that in section 5o, the term ‘ rent’ cannot be 
restricted to ‘money rent’ and that it bears the meaning attributed 
to it in section 3, clause (5). The result is that these appeals are 
allowed and the suits decreed with costs in all the Courts. ‘Ihe 
Hearing fee in this Court will be assessed at one g ld mohur in 
éach appeal. 


Zog M; Appeals allowed ` Suits decreed, 
(1) (1906) 2 K. B, 676 (716). (2) (1560) 1 Plowden 204. 
^, 3) (1855) 6 DeG. M. & G. 1 (21). (4) (1898) App. Cas. 571 (575). 


~ 45) (9:0) I. L. R. 48 Calc. 557 3 32 C. L. J. 302. 
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e Mr, Justice Gan ode an, acid 
 GULJAR MANDAL | 5 Enn 

v. > wo” 

SARIMAN MANDALINI AND oruers.* Sys 


Limitation— Promise to pay—Entry in hatchitta— Sun found due on Ydjust- 

"meni of account— Payment, tf to be made in money— Limilation - Act (X of 

1908), Sec. 20— Payment of part. of principal—Entry made with mutual 
consent—Eniry signed by officerof debtor. € 

A 


The defendant's conduct i in borrowing a fresh sum and making up and sign- 
ing the old account, is a promise, which is a foundation of a new contract: Jodha- 
v. Raghugir (1) and Vasudeo v. Ram&rishna (a). es de 


It is open to the borrower to make a promise, in writing signed by himsélf, to 
pay a debt of which his creditor might have enforced payment but for thé law? 
for th» limitation of suits: Mati v. Baikantha (3) and Bhowant v. Peari (4). 5:29 


If amentry ina hatchitta be construed as a promise to pay, such promises 
applicable quite as much to the sum borrowe! on that day as to the sum found; 
due or adjustment of account : Appa Rao v. Suryapratasa (s) and other, cases» pup 


It Ia not necessary that payment should be actually made in money, for anys, 
arrangement between the parties intended to have the effect of discharging fro, 
tanto.the party indebted, will have the same effect as a payment of money 3. 
Maber v. Maber (6). Thus, where there are debts due on both sides and the 
accounts are gone through by the parties and a balance struck, this in Select 
constitutes a payment to the amount of the small debt: Ashby v. Jances g)” “and! 
Re Hawkins (8). But it is the striking of the-balance that -constitutes the pay~ 
ment, not the mere existence or even statement in writing of cross demands.: Wil: 
liams v. Griffika (9) and other cases. zg 


Payment of part of a principal of a debt was made by the debtor through” the 
hand of his officer N. and the entry was made in the following form: ‘Through 
self and N.” This entry was in the handwriting of N and was made with the 
concurrence of the creditor who had the hatchi#ia in his custody : y 3: 


" Held, that when the entry was so "made with the mutual consent of the creditor, 


“and the debtor—the only-two persons interested—neither of them would pe 


# Appeal from Appellate Decree No. 2054 of 1920, against the decree of Ba 
Satis Chandra Basu, Subordinate Judge of Rajshahi, dated the 8th April; 1920, 
affirming that of Babu Rohini Kanta Mitra, Munsiff of Malda, dated the 15th 


January, 1919- gr 
(2) (1893) Bom P. J. A8. (2) (100) I. L, Ri 24 Born. 394. 
(3) (1913) 18 C. L. J. 269. ` (4) (1913) 18 C. L. J. 329. `` Ge 
(5) (1899) 1. L. R. 23 Mad. 94. ` (6) (1867) L. R, a Ex. 155. A i 
(7) (1843) 11 M. and W. 542 ; 63 R. R. 676. Püolc 
(8) (1879) 20 W. R. (Eng.) 240. SEEN E. 


(9) (1835) 2 Cr. M. and R. 45 ; 41 R, R, 685. TG? de 


= 


ZA 
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permitted to repudi te the entry to the prejudice of ‘the other. ‘The Tepicsenta- 
tive of the borrower could not resile from an arrangement and the record thereof 
which was deliberately made by their predecessor with the „approval of the 
creditor. 


Appeal by the Plaintiff, 
Suit for recovery of money. 
= The material facts appear from the judgment. 
x Babu Sarat Chandra Mukherjee for the Appellant. 


7" Babus Mahendra Naik Ray and Manmatha Nath Ray for the 
Respondents, ; 

pic cin C. A. V. 
~ The judgment of the Court was delivered by 

.. Mookerjee, J :—This is an appeal by the plaintiff in a suit for 
recovery of money due from the defendants as representatives in 
estate of one Séfatulla Mandal, who had loan transactions with the 
plaintiff as also with the fourth and fifth defendants, There was 
an adjustment of accounts on the- 23rd September, 1 og, when it 
wasfóünd that the debtor was liable for a sum of Rs. 2977-3as15 
gds. On that date, the debtor took a fresh advance of Rs. 500 in 
cash and executed a Aafchita for Rs. 3,477 3as-15gds. - The docu- 
mént was duly stamped and was signed by Sefatulla. On the 
a7th September, 1909, Sefatulla paid Rs. 500 in cash and an entry 
to ‘that effect’ was duly made in the natchita. ‘The subsequent 
transactions, as may be gathered from the entries in the hatchita, 
were as follows : . 


11th October 1909 m Sefatulla borrowed Rs. 2 
"e, 20th October 1909, .. Sefatulla paid Rs. 16 
“2 6th'November 1909 : .. Sefatulla borrowed Rs. 400 
*- 18th September rgr2 .. Sefatulla paid Rs 2. 


The accounts were adjusted On the date last "mentioned, and it 
was found that Rs, 3361-3as 15gd8 was due to the “lender. On the 
Z7th December, 194, Sefatulla paid Rs. 5. An entry was’ RE 
made in the AafcAita in the following terms : 

5 Through self and Naziruddin Pramanick we Rs. 5.” 
=z Crèdit was given for the sum and the balance due was specified 


as Rs, 3356-3as-15gds. This entry was duly stamped and signed by. 


Sefdtulla “iù the pen of Naziruddin.” The -evidence shows that 
Naziruddin was an officer of Sefatulla, and that Sefatulla who had 
been ill for some time previously, died on that very day after the 
payment had been made and the signature affixed. After the death 
of Sefatulla, his widow, paid Rs. 20 on the 11th . October, 1916, for 


429 


August, 7. 


“a30 


Civit. 


1922. 
kasel 
Guitar 
D v. 
Sariman, 


4 


Mookerjee, F. 


Wi 


THE CALCUTTA LAW JOURNAL. (Vor. XXXVI, 


self and on behalf of his two infant daughters. The entry.was 
signed -by the widow in the pen of Niamatulla. The present,-suit 
was instituted on the and January, 1918 for recovery of the sum due 
to the plaintiff together with damages. ‘he defendants, the widow 
and the infant daughters of Sefatulla, denied all knowledge .of.the 
transactions and also pleaded the bar of limitation. The trial Court 
found in favour of the plaintiff on the merits, but dismigsed.-the 
claim as barred by limitation. This ‘decree has been affirmedrby 
the Subordinate Judge. On -the present appeal, the plaintiff-has 
urged that the suit is not barred by limitation. From the argu- 
ments addressed to us, two points have emerged for consideration, 
namely, first, what is the legal effect. of the entry signed by the bor- 
rower on the 23rd September, rgog, and, secondly, what is the legal 
effect of the entry ofthe payment made on the 18th September, 
1912. an do 

As regards the first. question, the Subordinate Judge has held 
that the entry made on the 23rd. September, 1909, which .Iecites: 
that Rs, 3477-3a5-15gds was due on that date, is an acknowledgment, 
and is not sufficient to save the claim from the bar of Limitation; 


- inasmuch as the plaintiff has not established that the acknowledgi 


ment was made, as required by section r9 of the Indian limitation; 
Act, before the expiration of the period prescribed for a suit for 
recovery of the amount due. - We are of opinion that there is “no 
substance in this contention. The details of the entry made. on-the 
23rd September, 1909, shows that Rs. 2320-gas-r5gds and, Rs. 
656-10as, were found due upon adjustment of two accounts-of the 
previous year and that a sum of Rs. 500 in cash was «taken as “loan 
on that date, These three sums made up the aggregate of Rs. 3477- 
3as-1sgds. There could not be an acknowledgment of a pre-exist- 
ing liability in respect of the sum of Rs. 500 ; there could only 
be a promise to pay that sum. Consequently, the legitimate inter- . 
pretation of the entry is that there was a promise to pay Rs. gou 
taken on the 23rd September, 1909 as also a promise to pay 
Rs. 2977-328 15gds found due on adjustment of account on that date. 
The view we take is supported by the judgment of Sir John Stanley, 
C. J. and Banerji, J. in Muhammad Abid Hussain v. Bhagwan 
Das (1). In that case, a certain debt, barred by limitation, stood 
due to the plaintiff by the defendant. The plaintiff emitted a por- 
tion of the debt and advanced a further sum in cash. The defend- 
ant thereupon executed a sarkhat, in which he admitted the receipt 
in cash of a sum including the unremitted portion - of the barred 


(Gy 1919) 51. C: 418, 3 : noie 
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: debt and the further sum advanced at the time, and'undertook to pay 
Jinterest thereon at a certain rate. It was ruled that the transaction 


‘amounted to a new contract and was not merely an acknowledg- 


‘ment of the barred debt. Sir John Stanley -pointed out that the 
amount of the old debt might.have been actually paid'and then 
?repaid, and if the parties had recourse to such formality, the 
‘transaction would undoubtedly have been treated as a new 
‘contract to secure the entire amount specified in it. Reference 
‘was made to the decision of the Bombay High Court in 
Jodha Raj v. Raghugir (1) and  Vasudeo v. Ramkrishna (a), 
Where it was held that the defendant's' conduct in borrowing 
a-.fresh' sum and making up and signing the old account 
must be taken as & promise which was the foundation of a new con- 
tract. From this point of view, it is needless to explore the history 
of the transactio ns between the parties antecedent to the 23rd 
September, 1909, for it was open to the borrower to make a promise, 
in-writing signe d by himself, to pay a debt of which his creditor 
might have enforced paym ent but for the law for the limitation of 
suits; see section 25 (3) of the Indian Contract Act: Mati v. 
Baikantha (3) ; Bhowani v. Peart (4) If the entry be-construed 
as:a promise to pay, such promise is applicable quite as much to 
the sum borrowed on that day as to the sum found due on adjust- 
nient of account: Appa Rao v. .Surydprakasa (5) ; Muhammad v . 


 UBank Instalment Co. (6); Gangapathy v. Munisawmi (T) The 


distinction between an acknowledgment and promise to pay is some- 
times difficult to draw, specially as in. the words of Sir Alfred Wills 
inMarniram v. Seth Rupchand (8), an unconditional acknowledg- 
ment bas always been held to imply a promise to pay, because that 
is the. natural inference, if nothing is said to the contrary ; it is 
what every honest man would mean to do. The case before us is 
reasonably free from difficulty, as the entry was made in. respect 
‘of an aggregate sum, with regard to a portion whereof there could 
only be a promise to pay and not an acknowledgment. This dis- 
tinguishes the present case from the decisions in Dedi Prosad v. Ram 
Ghulam (9) ; Ramji v. Dharma (10); Chowksi v.. Chowkst-( 11) ; 


* (1) (1893) Bom. P. J. 48. (2) (1900) I. L. R. 24 Bom. 394. 


-v(3) (913) 18 C. L. J. 269. . (4) (1913) 18 C. L. J. 329. 
(s! (899) 1. L. R. 23 Mad. 94. (6) (1909) 1. L. Rat All: 495. 


Ri (1909) I. L. R. 33 Mad., 159.- 

^ *(8) (1906) L. R. 33 I. A. 165 ; 1. L. R. 33 Calc. 1047 ; Pë L. J. 94+ 
-(9) (1914) 19 C. L J. 263. 
(10) (1882) 1. } R. 6 Borm. 685. (11) (1884) I- E. R. 8 Bum duge- 
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` Ranchhoddas v. Seychand (1) ; Jethibai v. Putlibai (a) ; Gobind E 


PEOR Ma 





y. Sarju Das (3) ; Ramaswami'v. Kuppuswami (4). 
' Reference may in this connection be made to the vell asi 
principle that it, is" not necessaty that the payment should” be 
actually made in money, forany arrangement between the partigs 
iritended to have the’effect of discharging pro tanto the partý dn | 
debted, will have the samé effect as a payment of money : Maler V. E 
Maber (5). Thus, where there are debts~due on both sidés dnd 
the accounts are gone through by the parties and a balance“ trick, 
this in effect constitutes a`payment to the amount of the- sëiler 
debt: Ashby v. James (6); Re Hawkins (7). But it i$ the strike 
ing of the balance that constitutes the payment, hot the mete eus 
tence or even statement in writing of cross: demands : Williams v. 3 
Griffiths (8) ; Cottam v Partridge (9) ; Clarke v. Alexander (10); j 
Stholey v. Walton (1 1); Pott v. Clegg (xa): Stewa:t v. Connick (1 35 
Hence it has been ruled that an agreed statement of accounts, 
where all the items are on one ‘side only, if the statement is mi 
signed by the party liable and is inoperative as an acknowledgment 
will not be allowed to support an action on an account stated: i E 
respect of items which are statute barred: Jones v Ryder) Qu 
‘Nash v, Hill (15). 5 Brenan v. Crawley (16). "i 
` We hold accordingly ihat the liability of the defendants must "we 
Een ón the'basis that there was a legally enforceable debt 
‘recoverable by the plaintiff fiom their predecessor on “thi à aid 
September, 1909, to the extent of Rs. 3477-3as-15gds. ^ Weary: 
As regards’ the second question, we have to” consider whether’ the 
entry of the payment of Rs: 2 on the 18th September, 1912 “madi 
before ` the lapse of three years- from the 23rd September, 
1909; fulfils: the requirements of section 20 of the Indian’ 


Limitation Act. “That section provides that where part PO Y ECH 


D d (1883) d L. R. 8 Bom. 194. . (2) (1912) 14 Bom L. R. 1020 «UY 
(3) (1908) 1. T. R. 30 All. 268. (4), (1910) 20 M. L. J. 656. _ 
(5) (1867) 'L. R. a Ex. 153. | | 


"cB 


va an 


X6) (1843) 11 M. Èw. 542 ; 63 R. R 676. “aoa SH 
| (0/859) 20 W - R, (Eng). 240. < Sp a e? TI $ed 
(8). (1835) 2 Cr. M. &. R. 45; 41 R. R. 685. " 27292 
(0) (1842) ANM. & G. 271 3 4 Scott. N. R. 819. Sms cde 


(10) (1844) | 8 Scott. N. R. 147; 66 R R. 844. 
(6) (1844) ^12 M. &. W. .510 ; 67 R. R. 414. 

(12) 0847) 16 M. & W. 321 ; 73 R. R. 517. ` o eer Ba 
(13) (1871) 5 I. R.C. L sën, (14) (1838) 4 M. & W. 3; ; si R. ES isa. 
t15) (18358) 1 F. & F. 198 ; 115 R. R. 897. i D 
(16) (1868) 16 W. R. (Eng). 754. 


P a 


Voi. "sen ` HIGH COURT. 


SE ‘of a | debt i is, before the expiration of the Gerbe period, 

paid by the debtor or by his agent duly authorised in this behalf, 

a fresh period ‘of limitation shall be computed from the time when 
the „Payment was made : provided that the fact of the part payment 
of the principal | of the debt appears in the handwriting of the per- 
son. , making the same In the case before us, the .payment 
was made by the debtor through 'the ‘hand of his. officer 
Najirudain, - and the entry was made in the following | form 
et * through self and  Naziruddin , Pramanik.” This entry, it has 
been established, is in the handwriting of Nazimuddin and 
must have been made with the concurrence of the creditor who had 
the hatchita in his custody. When. an entry has. been so made. with 
the mutual consent of, ‘the creditor and the debtor the only two 
persons interested—neither of them can be permitted to repudiate 
dee entry. to the prejudice. of the other. It is consequently needless 
to y investigate, whether. the money was handed over by the debtor 
direct fo. the creditor or through the hand of his officer. They were 
ail Present on the scene, and the payment must have been made in 
ther manner. alleged in order that the entry might, if necessary, be 
made by Naziruddin. It is clearly not open to the representatives 
ofthe borrower now to resile from an arrangement and the record 
thereof. ‘which-was deliberately made by their predecessor with the 
appioval of the creditor. We need not, accordingly, attempt to 
reconcile the decisions which deal. with the precise effect of pay- 
ment through a messenger or a menial servant ` Bana hada. v. 
Ramsundar (3). We are of opinion that the Gen of the EE 
dated. the 18th September, 1912, was effective to extend the period 
of | limitation, This was followed by the payments of the 27th 
December, 1914 and 11th October, 1916. 

The result is that the appeal is allowed The suit will be decreed 
against:the first three defendants for Rs, 1668-1-17 gandas 2 karas 
with interest thereon at 6 per cent per annum from. the date of suit 
till the date of realisation. This order will carry costs in all the 
Courts. The sum decreed will be realisable only out of the assets. 
of the original debtor in the hands of his representatives, 


A. T. M. “Appeal allowed, 
(1) (1918) 23 C. W. N. 336. ` : 
- (2) (1919) Mad. W. N. 797 ; 10 Mad. L. W. 466. 
'(3) (1920) 8 O, L. Je 115. f 
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Before Sir Asutosh , Mookerjee, Knight, Judge, and Mr. Justice 
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a Ka AUS RAJA SATI PRASAD GARGA BAHADUR AnD ANOTHER, (iis 
— eT TG 
Rent’ suit —Mitakshara joint Jamily—Pariy—Bengal Tenancy Act (VHL-of 

1885); section 188. fon 


Section 188-of the Bingal Tenancy Act has no GE to the institution 
of a suit for arrears of reht : Pramada v. Ramani (1). ate see 


“A suit for rent is to be determined with reference to the general principles.of 
legal procedure: Pramada v. Ramani (1). are 


The tendency of modern decisions, specially those of the Judicial Committee, 
is in favour of recognition of the representative character of the manager; ot 2 
joint Hindu family governed by Mitakshara school of Hindu law, though the 


question must be decided in each individual case or special class of cases, subject 


to the operation of relevant statutory provisions, if any, such as the one embodied 


in section 188 of the Bengal Tenancy Act. * m 


A sult for rent instituted by the managing members of a joint wf 


family will not necessarily fail, merely because the infant co-parceners have ‘not 
: been placed on the record as joint plaintiffs or pro forma defendants. Ki 
. Appeal No 165 5 by the Defendants, Kalipoda Das and anothér 
and Appeal No. 1747 by the Plaintiffs, Raja Sati Pec and 
another. . SE 


m 


Suit for arrears of rent. 4 i 


The material facts appear from the judgment. l aa 

Babus Mahendra Nath di and Gopendra Nath Das forithe 

Defendants in both. "` D 
De, Dwarka “Nath Mitter and Babu Probodh Chandra Chatterjee 

for the Plaintiffs i in both. ' WE ah 
POR Eae GAY. 
The judgment of the Court was delivered by e 

Axgusi, 7. Mcokerjee, J.— These two appeals are directed ains: an 
en decree in a suit for arrears of rent. The defendant holds a tenure:in 

N the demondker mahal "Tamluk situated in the District of E 


Appeals from. Appellate Decrees No. 1655 and 1747 of 1920, against the 
decree of K K. Sen Esq., District Judge of Midnapur, dated th: 19th ‘March, 
1920, modifying that of Babu Baroda Prasad Ray, Subordinate Judge ot Miata. 
pore, dated the 2and December, 1917- to 


(1) (1907) L. R. 35 L. A. 73; 1. L. R 35 Calc. 331; 7 C. Le J. 139. EC 


Ni 
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The plaintiffs, who are two brothers governed by the Mitakshara 
law, own twelve and a half annas share in the zemindari and are 
patnidars under the proprietors of the remaining three and a half 
annas share The plaintiffs are consequently the immediate land- 
lords of the defendant as a tenure-holder, and as such they in- 


-stituted the present suit on the rath December 1916, for recovery 


of arrears of rent due from him. On the rath February r917, the 
defendant-filed a written statement, setting forth various objections 
to the claim. On the 28th February 1917, he filed an additional 
written statement, contending that the suit could not proceed, inas- 
much as the minor son of the first plaintiff, born on the 16th Novem- 
ber, 1916, had nof been joined as co-plaintiff. On the aoth De- 
cember, 1917, he filed a supplementary written statement, objecting 
that the suit could not proceed as the minor son of the second 
Pronit born on the.rsth April, 1917, had not been joined as a 
$5 j plaintiff. The trial Court held that the plaintiffs were competent 
1o maintain the suit without jòining their minor sons as co-plaintiffs, 
and, after dealing with the objections on the merits, decreed the 
claim in part. Upon appeal, the District Judge held that the plain- 
tiffs could not maintain the suit for the entire rent in the absence 
of their sons, but.he decreed the claim in respect of twelve and a 
-half.annas share, inasmuch as the plaintiffs had been registered 
under the Land Registration Act as proprietors in respect of that 
share, Both the parties were dissatisfied with this decree. The 
plaintiffs have appealed (No. 1747 of 1920) on the ground that they 
were competent to maintain the claim for the entire rent as mana- 
gers of a joint Mitakshara fanily, even though their minor sons 
were not brought on the record. The defendant has appealed 
(No. 1655 of 1920) on the ground that section.6o of the Bengal 


‘Tenancy Act had been misconstrued and misapplied by the District 
` Judge and the claim should have been dismissed in its entirety. 


We shall consider first the appeal preferred by the plaintiffs. 
ub may be observed at the outset that the plaintiffs, who are 
members of a joint Mitakshara family, are joint landlords within the 


meaning of section 188 of the Bengal Tenancy Act, which provides 
,that where two or more persons are joint landlords, anything which 


the landlord is, under the Act, required or authorised to do, must 
be done, either by both or all those persons acting together, or by 
^an agent authorised to act on behalf of both or all of them. This 
“provision has no application to the institution of a’ suit for arrears 
of. ‘rent, which is not something that the landlord i is required or 
authorised to do by the Bengal Tenancy Act; see Pramada Nath 
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CIEN, ' Ray v; Ramani Ranta Ray (1). This renders inapplicable the “dea 

E sions in Safiprosad v. Radhanath (2) and Satiprasad v. Sonatan Tat) 
wed 

Kalipada? where, in ‘cases instituted by the present plaintiffs, it was ruled that 


SE _ section 188 governed a suit for alteration of rent on alteration’ “of. 
aja-Sati Prasad 
paja area under section 52 and a proceeding for settlement of fair : ‘and, 
Mokerjes, Fs equitable rent under section TOS. "The case before us, which i is, 
not subject to the, operation of section 188, must consequently be, 
determined with reference to what Sir Arthur Wilson called ie "ihe. 
general principles of legal procedure," i in Pramada v. Ramani GU 
"The proposition that in suits relating to transactions ‘affecting a. D 
joint Hindu family, all the members thereof need not always bé: 
joined, was foreshadowed by Sir James Colvile in Jogendro v. Fuuisi- 
dro (4), when he observed that cases sometimes occur “ wherein the. 
interest of a joint and undivided family being in issue, one member” 
of that family has prosecuted a suit or has defended a suit, and a de- 
cree has been made in that suit, which may afterwards be consider. 
ed as binding upon all the members of the family, their interest: 
being taken to have been sufficiently represented by the party in thë“ 
original suit.” This assumes that in respect of the subject “matter” 
of the litigation, the members of the family had no conflicting inte" 
ests inter se. This principle has been reiterated by the Judicial” 
Committée in two recent decisions. In Kishen Parshad v. Har’ 
Narain (5), where the Judicial Committee reversed the decision of" 
the Allahabad High Court in Shamrathi v. Kishan (6), Lord non 
son observed as follows : ` 


Wi 


“The Indian decisions as to the powers of the managing mem: 
bers of an undivided Hindu joint family are somewhat conflicting. - 
It is, however, clear that, where a business like ' money-lending . has in 
to be carried on in the interests of the family asa whole, the ‘mana~ 

ging members may properly be entrusted with the power of making. 5 
contrac!s, giving receipts, and. compromising or discharging claims. - 
ordinarily incidental to the business. , Without ,a general power ¢ "of; d 
that sort, it would be impossible for the business to be carried on at 


all.” 

Again, in Seo Sankar v. Juddo ` Koer (7), where the Judicial 

(1) (1907) L. R. 35 I. A. 73; L L; R. 35 Calc. 331 ; d L. J. 139. 
z (2) (1912) 16 C. L. J. 427. 

(3) (1920) 25 C. W. N. 38. t r 

(4) (1871) 14 M. I, A 367 (376) ; 17 W. R. 104. ; 

(5) (19:0) L, R. 38 I. A. 45; L L. R. 33 All. 272 ; 13 C. L Je 345+. oe 

(6) (1907) I. L. R. 29 All. 311. = 

(7) (1914) L. R 41 1. A. 216 ; L LR. 36 All. 383; 20 C. Lt ae 
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Committee affirmed the decision of the “Allahabad High. Court in 
Zä, X% She Shankar (1 t) Lord Moulton. ‘observed as follows : 

i There s seems to be no doubt upon the Indian decisions, from 
which. their Lordships see no reason to dissent, ‘that there are occa” 
sions, ‘including foreclosure suits. when the managers. .of a joint 
Hindu family 80 effectively represent all other members of the fami- 


: ly 1 that the family asa whole is bound. It is quite clear from the 


facts: “of this case and the .findings of the- Courts upon them, that 


. this i is a ‘case where this principle ought to be applied. -There is 
not, ‘ihe slightest ground for suggesting that the managers of the 


joie ‘family did not act in every way in the interests of the family 
itself eb 

**Phése pronoóncemente. by the Judicial Commies weaken the 
effect o of the decisions in Bal Kishan v. Topeswar (2) ; Lala Suraj 
Prosad v. Golab Chand (3); Debi Prosad v. Dharamjit '4), and 


“Biswanath v. Jagdip (5), which had already been doubted by the 
gd Kall | Bench i in Brijnandan v. Bidya Prasad (6), namely, that all the 


d co- parceners are necessary parties toa suit ona mortgage of joint 


family property, so that if a decree i is- passed in such a suit without 
their. being joined as parties, the decree is not binding on them, and 
they. are entitled to sue for declaration that their interests are not 
bound thereby., Tbe opinion expressed by the. Judicial Committee; 
namely, that where a suit is. brought'on a mortgage by or against a 


- manager. ‘of a joint Hindu family in his representative capacity, the 


other members of the family are not necessary parties-to the-suit, 
which will consequently not fail by reason-of their non-joinder, har- 
SC ‘with, tog rule enforced i in 1 Allahabad i in Hori Lal v. ^ Mun- 
e, “Patra Aiyar (9), and in Patna in Abdul v. Shiblal (10) ; Baij 
Nath’ v. “Dalip (11) ; Muhammed v. Khedan (12); Girwar v. Makbu- 
nessa Ae 3) and Raghunandan v. Parmeswar (14). In Bombay, a simi- 
lar result has béen reached by a ‘circuitous process, for although it it 


earn 


has been held that all the co-parceners are necessary poe to a 
KO “(agr0) L L. R, 33 All. 2. 
(2). (1911) 15 C. L. J. 446 ; 17 C. W. N..219. 
3) -(1g01) I: L, R. 28 Calc. 517. - - (4) E L L. R, gt Calc. 737. ` 
(5) (1912) 1. L. R. 40 Calc. 442. 
(6) (1915) i. L. R. 42 Calc. 1068 ; 21 C. L. n 543: du 
(7) (1912) L 1. Re 34 All, 549. (8) (1912) Is LaR. 34 All, 573. 
(9) (1911) L L. R. 35 Mad. 685. _ (to) (1921) 2 Pat. L. T. 572. 4^ 
(11) (1929) C. W. N..Pat. 261; 1 Pat. L. T.e583.. 7. . (c7. E 
(12) (1916) 1 Pat. L. J. 154 ; a Pat. L. W. 36s... NN t 
(13) (1916) 1 Pat-L.]. 468. - (14)! (1947)- a Pat, L.]. 206. 1. | , 
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suit brought ona mortgage by or against the manager, the decree 
ina suit, not so' constituted against all the members, but brought 
against the mariager alone-in his representative’ character, when ekè- 
cuted, ‘passes the interest. of the other co: zparceners also in the | pro- 


perty,-though thé sale may be avoidéd by thei’ on the. ground" ‘that . 


they were not liable - for the debt contracted by the manager; see 
Raméhanidra-v. Shripatrao (1) . Laxman v. Vinayak: (å) ; Chinna- 
na v. Sada (3); Rámkrishna. v. Vinayak (4); Madhusudan” V. 
Bhau (5) -The true position is .tersely put by Bensonand Sundara 


“Iyer, JJ. in Sheik Torahi v. Rama Aiya» (6): ON E 


. ©The ordinary. rule.no doubt is that all persons in whom? the 
right to any relief exists should be joined as plaintiffs, But this fule 
is not of universal application. The: language of section 26 ofthe 


' Givit Procedure Code, 1882,-corresponding to order I, rule 1 of 


the present Code i is that all persons mag "be joined ‘in: one suit ‘as 
plaintiffs, i in whom the right to'any ,'relief.........is alleged to: exist, 

whether jointly, severally, or in the alternative.. Ju Section 30 of 
the Code of 1882, corresponding to order I, suo 3, lays down the 


general. tule of procedure where, one or ` more persons wish to sue on 


behalf of or for the benefit of _ ‘themselves’ and other persons having 
the same. interest in a suit. But it cannot, in oür'opinion, bë laid 
down that in no case has a person a right to sue on behalf of himself 
and others, where the procedure'laid down in section zo is ‘either 
not applicable or has not been taken ‘advantage of. ^ There are 'seve- 
Tal statutory exceptions to the rule, and there is no reason "why 
there. should not be other exceptions based not on any legislative 
provision but on the substantive law applicable to the parties. The 
judgment -of the Judicial Committee in Kishen Parshad v. Har 
Nasain (,), already referred to, shows that the case of the Ser 
of a Hindu family is such an exception." ae eu 

. This view does not militate against the decisions of fie ‘Judicial 
Committee in Balwant ‘Singh v. Rockwell Claney (8), and Ganétha 
Rao v., Ti ulja. Ram (9). In the first case, Sir John Edge held‘ that 
a. mortgage by the elder- of two brothers “was void as against the 
minor younger brother, even -though the mortgage was for, "dis, 


charging the father’s debts, inasmuch as the elder brother did: "not 


G) 915): l L, R. 40 Bom. 248. . (2) (1915) L L. R. 40 Bom. 340° 
(3) (1910): 12 Bom. L. R. 811. - (4) (o) L. L-R. 34 Bom. 354. - 
(5) (19:2) 15 Bom. L. R. 36. . 
(6) (1911) 1. L. R. 35 Mad: 685 (691). . l Ft wir 


(7) (1910) L, R. 38 L A. dent, L. R. 33 All. 271; 13 C. Le J- RH = 
(8) (rota) L. R. 39 I. Av 109; I. L. R. 34 All. 296 ; 15 C. L. 1. aa 8 
(9) (1913) Le Ri 40 1: A. 132 4l. L. R. 36 Mad. 295 3.18 C. Li J. Me 


br 


A 


"Vor. zeen Qu HIGH CouRT,© oe 


DA 


tbe o réprésónt thee: younger “brothér “ im ‘the transaction, ind 
ated on his assumed position as ábsolute- -Ówtier. ‘In the &écond 


KH Mr. Ameer, Ali held that where a iinor’ ‘eo-pareéhbr'bds ir in: fact 


been: joined-as a party ‘to-a litigation; ` représented by thé- ~ manager 
488 hig. „guardian: ad-litem, ‘leave of'the. Court” in aveordaince with the 
“statutory: procedure is. ' essential to the: ‘validity of a comprothise “by 


tlie. manager on- behalf of thé: minor deg Upindra vy. SED (x) , On. 


“tie ‘other: hand, ihe Judicial . Committéé held in Gulab- Singh v. 
Raja Seth: Gokuldas, (2), that a mariagér-would be. Acting. within Dis 
„powers and: authority,- if. in oder to save the: héavily:: ‘encuinbered 
joint family- estate, he’ placed’ the. game übden the charge" of-the 
Court of Wards. - It" is; we think, ‘fairly ‘Obvidus. that even if we 
;assume, contrary. to the opinion ‘expresséd ‘in “Daja vi Hub ‘Lal (. 3) 
;fhàt the manager of à ‘joint. family ‘cannot, as.a diriiversal:rule, be 


A “deemed: ‘entitled’ to spe or-liable tø be süed^on- behalf! of the: family, 


‘Padmakar v- Mahadev (4) ; Kashi. nath’ v. C hithhayi (s), the-ten- 


i T of. modern: decisions, “Specially those ~of - the fudicial:Com-' 


mittee, is in ‘favour . of. recognition of the. representative charactér of 
he. manager, though, ‘no . doubt, the -question must be decided in 
peach individual. case’ or special .class'of cases, -subject.to thé oper- 
i ation of ' relevant statutory provisions, if any,’such as the.one embo- 


died in section 188. of :thé Bengal: flenancy« Act. An ‘instructive 


„example is afforded “by the decision. in -BAola Roy v. Jung Baha- 
„fur (6), where it was ruled that the plaintiff, who-slone{-had-always 
,collécted rent as the. . head, of the joint Mitakshara family, was him- 
„self competent | to maintain ` „the s suit, ‚even though he had an infant 


. nephew... The -addition of, the, infant as.co-plaintiff raised, in that. 
LOOSS, a-question-- of limitation. ; it was ruled, that-this did not affect ` 


the Tight of the- original plaintiff, to continue the suit and to recover 
(the;amount due; A stricter view had been -previously adopted in 
Mir. Lapurah Hossein v. Gopi Narayan, (7),. where, ‘it. was ruled 
that when-rent-is “due to'the members of, a. joint Hindu family, it is 
< not-open to the manager 'alone to maintain a suit for rent without 
joining the: other ‘members, either as "plaintiffs ‘or as-défendants, 
«except when the tenant has dealt with: such managing member" ‘as 
sole landlord. In support of this view, relianée $ “was placed, amongst 
_ other decisions, on Shamrathi v. Kishan Fritak, (8). which, as 


r Sre 


DÄ (1918) a3 C. WiN. 634. E i 
(2) (1913) L- R. 40 h A 117; L Ls RR. 40 Calc. 784i 17 GE Je 619. 
(3) Daat: LR. 37 All 1047 A (1888) 1. L. R. 16 Boni. zt. 
"(ei (1906) LL, R. 30 Bom. 477- 6), ro 19 Cz L. 1. E ne 
(7) (1907) 7 C. Le J. 251 (260). i (8) (1907Y1."L. R. 29 All. 317. 
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fO) 


we haveseen, has been overruled hy the Judicial SS, ons 
appeal: Kishan Prasad v. Har Narain, (1) ; see also Muhammed, 
v. -Khedan (2); Romes v. Bhuyan(3). The decision,» ini 
Harihar Pershad v. Mathura Lal (4), also harmonises with the: 
less stringent view, though in that case, asin Bhela Roy v. Jung: 


` Bahadur (5), the minor member had been placed on the record res. 


presented by the adult managing member as guardian-ad-literria 
That, however, is, in most cases, really a matter. of form, though it? 
has the appearance of substance. As explained in Sham Eugen 
v. Mokanunda (6), a guardian cannot be appointed under the Guar-^ 
dians and Wards Act, 1890, in respect of the property of a minor- 
who is a member of a joint Hindu family governed by the Mitaksha-> 
ra law and. possessed of no separate estate. In such an event, if the 
minor is added as a party to the suit, the manager would represent 
himself and his minor co-parcener as his guardian-ad-litem. But? 
precisely the same result is reached, if the manager be deemed-tó" 
have instituted the suit or to have defended the claim in his réprez^ 
sentative character ` and as poirited out in Krishna v. Pishnath (7), 
where all the adult members of a joint Hindu family appear on the 
record as plaintiffs or defendants, it is a legitimate presumption that" 
they are acting as managers on behalf of themselves and of the’ 
minor members of the family who do not join in the suit : Hori Lal’ 
v. Munman (8) ; a Madan Lal v. Kishan (9); Sud Dulari v. Bed? 
Bhukan (10). 


It is well established that the Ste of a joint Hindu family 
has power to acknowledge adebt and pay interest thereon so as to, 
bind all the members including minors : Sarada v. Durga (11) 5; is 
Chidambaram v. Ramaswami (12) ; ‘and he may give a discharge ` 
under section 7 of the Indian Limitation Act: Bunwari v. Daya 
Sunker (13). It is competent to him to agree to a reference to arbi- 
tration on behalf of himself and his minor co-parceners : Harendra 

v. Salimullah (14) ; Uppara v. Gaddam (15). He is equally id 2c 


D 


(1) (1910) L. R. 381 A.-45; LLL. R TT 272; 13 C. L. J. 345. . 


(2) (1916) 1 Pat. L. J. 154. (3) (1916) 1 Pat. L. W. 346. 

(4) (1908) 8 C. L. J. 256; I. L. R. 35 Calc. 561. ] 

(5) (1913) 19 C. L. J. 5. 16) (1891) I. L. R. 19 Calc. 301. 

“(7) (1912) I. L. R. 34 All. 615. ` ^ (8) (1912) L. L. R. 34 All. 549. 
(9) (1912, I. L. R. 34 All. 572. (10) (1914) 1 O. L J. 456. 

(11) (1910) L L. R. 37 Calc. 461; 11 C. L. J. 484. 


(12) (1914).27 M. L. J. 631. A as) (1909) 13 C. W. N. x 
(14) (1910) 12 C. L. J. 336. . 
(15) (1919) Mad. Ww. N. 4254 SI Li w. 314. 


H 


Ww 


LA 
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tent to enter into a compromise, beneficial to his minor co-parceners, 
with a view to put an end toa threatened: litigation: Baf Rewa v. 
Jethabhai (1) A decree obtained against him in a suit, to which 
the other members are not paries, may be operative against the 
latter under certain circumstances, provided the matter-was one in 
which the manager sued was entitled to represent the whole family : 
Amrita Sundari v. Serajuddin (2); Balki v. Brojobasi (3); 
Jijamba v. Sagniram (4). Itis equally well settled that in a joint 
Hindu family all the members need not join in granting leases ; the 
manager can grant leases and sue for rents on behalf of the family : 
Ayyappa v. Venkata (5); Parthasarathi v. Rangaswami (6) ; he 


‘can also recognise the transferee of a non-transferable holding : 


Golapdi v. Purno (7). ` 

. In these circumstances, we are not prepared to bold that a suit 
for rent instituted by the managing members of a joint Mitakshara 
family must of necessity fail, merely because the infant co-parceners 
have not been placed on the record as joint plaintiffs or pro forma 
defendants. In the case before us, there is manifestly no substance 
in.the objection taken piecemeal by the defendant. He held the 
tenure under the plaintiffs and had always paid rent to them ; and 
it cannot be maintained with any show of reason that he would 
have been secured immunity from a possible claim by the infants if 
they had been brought on the record and represented by their res- 
pective fathers as guardians-ad litem. 

The result is that the appeal by the plaintiffs is allowed, the 
decree of the District Judge set aside, and the decree of the Sub- 
ordinate Judge restored with costs here and in the.lower appellate 
Court. The appeal by the defendant must asa corollary stand 
dismissed with costs, 

A. TM. ; Appeal No. 1747 allowed : 

i Appeal No, 1655 dismissed, 


- (7) (1909! 11 Bom. L. R. 1064. , 
(2) 1914) 19 C. W. N. 565. ` . . (3) (1912) 16 C. W. N. 1019. 
(4) (1911) 22 M. L. J. 45. Lei (1892) I. L. R. 15 Mad. 484. 
(6) (1916) 4 Mad. L.W. 654. (7) (1917) a1 C. W. N. 774. 
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ue ces Mr. Justice.Chotsner. e e sonam 





THE CHAIRMAN, EE SE EC 


"D 7 x | 9. " 1 CDA 
ore THE CHITTAGONG CO. E D.* bn WDD 

owe ER : i "e eet ON 
Evidence, admissibility, of—Latent n evidence—LEvidence fet 
intention— Evidence of user: m " pa 


- When an iostrument appears « on its face t to be free from ambiguity, but- “upon q 
the endeavour, being made to apply it. to the persons or things indicated, 
it transpires, that the words are equally applicable to two or more persons or "wo 
ot more things, there is a latent ambiguity. This class of ambiguity i is not din 
covered, till the instrument comes to be applied to external circumstances. ` SC ‘ 
such a case, extrinsic evidence has creafed the ambiguity, and extrinsic evidence is te 
admissible to resolve it ; and direct evidence of intention’ may be given for the'f 
purpose of ascertaining which of the several persons or things to whom -the words; 
are applicable was intended to be denoted. DEM Pu 

The principle that when an instrument contains an ambiguity, evidences of, 
user under i! may be given in order to show the sense in which the parties used. 
the language employed, applies to a modern as well as to an ancient instrument, 


S and where the ambiguity is patent as well as where it is latent: Watchin ve 


East African Protectorate (a). 
_ Appeal by the Defendant. 
Suit for damages for illegal distress in execution of a warrant 
issued for the recovery of latrine tax. | . » 
- The material facts appear fiom the judgment. 
Babu Atul C handra Gupta fot the Appellant. 
Mr. B. Chakravarty and Babu Suryya Kumar Guha for the 


CLERO 


M 


Respondents. ` f mero 
: TE f C.-A. Y. 


T ^ * ^ te Ll 


3 
The jade of thé Court was delivered by : 38 


Mcokerjee, J: This i is an appeal by the defendant .munici- 
pality against the plaintiff company in a suit for damages for illegal 
distress in execution of a warrant issued for recovery of:latrine tax 
which is alleged to have been not leviable under the law. - vwo 

On the Se March, 1905, the commissioners of the SPEARS 


* Appeal fion. Appellate Decree No. 2908 of 1920, against tbe decree. ot 
Babu Sarada Prasad Banerjee, Subordinate Judge of Pabna, dated. the, “a7th 
August, 1920, affirming that of Babu Harendra Kumar Maitra, Munsif ES eat: 
gunj, ‘dated the sth August, 1919 i" OF 

Di 6919, App: Cas. 533 P.C. g ie 


A 


(^ 


are ad at some distance from the eastern bank of the river, If, in the 
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Municipality, at a meeting. decided to extend the latrine area in iis 
accordance with the provisions of the . Bengal Municipal Act, 1884. 1922. 
Thereupon, on the 27th November, 1905, the Government of Ben- bot 


À Pie Chairman, Seraj- 
gal extended the provisions of Part IX of the Bengal Municipal  gunj Municipality. 


Act to the area mentiobed in “the resolution, and empowered the Chittagong Co. Ltd 
commissioners to levy: the latrine tax within the limits specified Moo e D 
The boundaries of the area were set out in the notification in the — 
following terms: -North— By Elliot Bridge.: South— By Chur: 
Raipur. East—By  Hossainpur and  Mitpur West—By the 
Dhanbandi river. : 
"From before'the issue of this notification, - ER municipal 'com- 
missioners had received from the European firms within the muni- 
cipality, : a sum of Rs. go annually as latrine tax, and this state of 
things continued ‘down to the first quarter of the year 1916-17. In 
thé-second q uarter of that year, a demand was made upon the conr , 
pány, who have a cooly depot within the jurisdiction of the munici- 
pality, for latrine tax on the footing that the depot was situated with- 
in the latrine area, so that ‘latrine tax was leviable thereon.. The 
amount demanded was paid under protest, and the present suit was 
instituted bg the company against the municipality to test the 
legality of the claim. The point in controversy is, whether the 
cooly depot of the company is situated within the latrine jurisdic- 


.tion of the municipality. The answer depends upon the true 


construction of the Government Notification dated 27th November, 
1905. The Courts below have concurrently answered the question 


jin the negative. On a superficial view, it may seem that the 


“matter in issue raises nothing beyond a question of fact. On 
closer examination, however, it appears that a question, of terne 


` lation is really involved. 


Reference has been made in the course of argument to a map, of 
ihe’ ‘Sirajgunj Municipality, which shows the Elliot Bridge, the chur 
Raipur, and the Dhanbandi river. The map also shows, towards 
the-east of the river, tracts marked as ' Hossainpur", ‘land of 
Hossainpur . mouza”, “ Mirpur’, and “land of, Mirpur mou- 
za;"- Apparently the tracts which are marked as * land of Hossain- 
pur mouza” and “ land of Mirpur,mouza" extend right-up to the 


-zeastérn bank of the river; while the tracts marked: as “ Hossainpur" ` 


and “ Mirpur” are smaller areas, the western boundaries whereof 


"Rotification, the terms “ Hossainpur" and .'* Mirpur” were used 
to indicate the “land `of -Hossainpur, mouza" and the '' land of 
Mirpur mouza”, the area covered by the notification would reduce 
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to a line without breadth, because the lands of these mouzas 
extend up to the eastern bank of the Dhanbandi river, leaving ds 
area between what are set out as eastern and western boundaries: 
On the other hand, if the terms “ Hossainpur" and “ Mupsrs 
used-in the notification, were intended to represent not >the 
“land of.Hossainpur mouza”-and “land of Mirpur mousa;” but. 
only the smaller aréas shown as “Hossainpur”’ and “Mirpur i 
the map, there would-be a considerable area between the ‘eastérii' 
bank of the river and the western boundaries of these localities 
The question would then arise, whether the cooly depot-of thé! 


company is or is not situated within the municipal latrine-aréa? 


-sọ determined. SE) gi 


The substance of the matter thus is, that there is a latent sët, 
guity in the eastern boundary as given in the notification dated” 
27th November; 1905, and, consequently, the principle enuficiated” 


in section 96 of the Indian Evidence Act applies, namely, "that 


when the facts are such that the language used might have. qual 


meant to apply to any one and could not have been meant D. 


> m 
apply to more than one of several persons or things, evidence i duy 
be given of facts which show which of those persons or things it 


Sin 


was intended to apply to. Itis well-settled that when an iustus 


“ment appears on its face to be free from ambiguity, but upon "the. 


endeavour being made to apply it to the persons or things indicat- ^ 
ed, it transpires that the words are equally applicable to two, or 
more persons or to two or more things, there is what Lord Bacon 
calls a latent ambiguity (Law Tracts Rules 23:25 ; Bacon's Works, 
ed. Spedding and Heath, Vol. VII p. 385.) This class ofvambi- 
guity, sometimes called an equivocation: Doe v. Hiscocks ON 
and Douglas v. Fellows (2), is not discovered till the ins- 


` trument comes to be applied to external circumstances. In 


such a case, as Lord Wrenbury puts it, “ extrinsic evidence 


‘has created the ambiguity, and extrinsic evidence is admis- 
` sible to resolve it? ; See the decision of the House of Lords in 


D 


G. W. Ry. v. Bristol Corporation (3) ; and direct evidence” oft 


"intention may be given for the purpose of ascertaining which 


of the several persons- or things to whom the words are 
applicable was intended to be denoted. Reference may in this con- 
nection be made to the observations of Baron Alderson in Smith v. 


astute 


(1) (1839) s M. & W. 363 (369) ; 52 R. R. 748. a 


(a) (1853) Kay 114 (120) ; 101 R. R. 527. 
(3) (1918) 87 L..]. Ch. 414 (429). : ee t 
` ated AT 


A 


E 
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Jefes (a); of Mr. Justice Erskine, Baron: Parke, and Tindal, C.J. Civit. 

in. Shore.v. Wilson (a); of Lord Wensleydale in Waterpark v. 1922. 


rm 


Fennell, (3) ; of Lord Halsbury in Van Diemen's Land Co. v. Table Chairman, Seraj:- 
Cape Marine Board (4). and of Lord Atkinson in Watchan v. gunj Municipality 
East Africa Protectorate (5). The decision of the Judicial Com-- Chittagong Co. Ltd. 
mittee last mentioned shows that the principle that when an instru- meng 5. 
ment.contains an ambiguity, evidence of user under it may be 

given:;in order to show the sense in which the parties used the 
language employed, applies to a modern as well as to an ancient 
instrument, and ee the ambiguity is patent as well as where it is 
latent. 

. We are of opinion that the question of interpretation of the 
Government Notification dated 27th November, 1905 has not been 
approached from the correct standpoint, and the case before us 
has.not been properly tried. The result is that this appeal is 
allowed, the decree of the Subordinate Judge set aside, and the 
case remitted to the Court of first instance for retrial. Each party 
will b be at liberty to adduce fresh evidence as to what was intended 
by d the. terms * Hossainpur" and * Mirpur”, and, if necessary, a 
map, ‘will be prepared on fresh survey. The costs in this Court and 
in the lower appellate Court will abide the result. _ 





ARM. 0 Appeal allowed : Case remanded, 


(1p (1846) 15 M. & W. 561 (572) 5 71 R. R. 761. 
Efa) U82) 9: .1. & F. 355 (517, 557, 565) ; 57 R.R 2. 
.Á3) (1859! 7 H- L. C. 650 (685); 115 R. R. 317. 

-(4) (1906) App. Cas. oi P.C. 

ei (1919) App. Cas. 533 P.C. . 
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* Appeal from Original Decree No. 187 of 1920, against the decree of Babu 
Tej Chandra Mitra, Subordinate Judge of Khulna, dated ‘the 31st July, 1920. 
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Civin, ` A duty to speak arises wherever and only where silence can be construed ag 
having an active property, namely, that of misleading : Foy Chandra -v. Sree- a 


nath (1) and other cases. = Je DU 


M e ALY. Rell , Za" 
ajor A : The law requires men in their dealings with each other to exercisé proper vigi- 


` Rajkumar. ` lance and to apply their attention to those particulars which may be supposed to & 
i n be within the reach of their observation and judgment; and not to close théir 





eyes to the means of information which are accessible to them. Where two parties 
are at'arm's length, either of them may prima facie remain silent, and avail him- 
sélf of his superior knowledge as to facts and circumstances equally‘ open to.the 
observation of both or ‘equally within the reach of their ordinary diligence : Foy 
Chandra v. Sreenath (1) and other cases. 

Though a suit does not tie to set aside a decree ina previous suit on i the 
ground that the Judge in passing that decree.made a mistake, yet Bs an 
agreement may be ‘rectifizd for an appropriate mistake, so may also a consént 
decree based upon such agreement. ed 


A mistake on the part of one party oaly, aot caused or actively assisted by the 
act of the other party, cannot invalidate an agreement ` Smith v. Hughes 2) and 
other cases. S Lok 


The effect of setting aside a consent decree is to revive the original suit “which 
was terminated by the compromise decree :Khajoorconissa v. Rómshan (3): 
A party litigant cannot be permitted to "retain the benefit of a compromise iri 
part and repudiate it as to the remainder. 2.513 
Appeal by the Plaintiff. SE 
Suit for partial cancellation of a decree in a previous suit, for re-, 
investigation of the boundary between two disputed tracts of land, WA 


for recovery of possession and for incidental reliefs. ds 


The material facts appear from the judgment. 
Mr. W. Gregory, Babus Jogendra Nath Mukerjee, Sachindra 
Prosad Bose and Binayendra Nath Ganguli for the Appellant. | < 


Dr. Sarat Chandra Basak and Babu „Bipin Chandra Bose fov 
the Respondent. ` 
C. A V. 
The jadgment' of the Court was delivered by — 
August, 17. Mookerjee, J. J.—This i isan. appeal by the plaintiff in a suit "Tor 
E partial cancellation of a decree in a previous litigation, forre-investi- + 
gation of the boundary between two disputed tracts of land, for 
m recovery of possession, and for incidental reliefs, The facts mate-. 
rial for the determination ‘of the SEH raised before us may be 
briefly recited. - ; D 5 


Ss SE X 
(1) (1904) I. L. e 32 Cale. 3573 ! C. L. J. 33e CEIST 


(2) (1871) L. R. 6 Q. B- 597: ; 2 00 055i acd 
(3) (876) L L. R. 2 Calc 184 (191); LR. 3 L-A. 291. "it 


Voi XXXvLl| - . HIGH. COURT. 


e "On the 18th February, 1857, the Commissioner of the Sunder- 
bans notified in the Calcutta Gazette that various lots situated 
Within t the limits of the Jessore and Bakerganj portions of the Sunder- 
‘Bans. Would be exposed for sale, in . order that settlement might be 
nde AES the highest bidder. Lot No. 5 was purchased by Kamal- 
dkumari Chaudhurani, mother of the present respondent, in the name 
“ofihér- officer Nilmadhab Ray, and.a patta was granted on the rath 
Maj, 1857. Lot No 6 was purchased by George Maxwell Reily, 
fathér of the présent plaintiff, and patta was granted to him on the 
15th September, 1862. The southern boundary of plot No. 5 was 
identical with the northern boundary of plot No. 6, and the common 
Boundary line was “described in the foliowing terms in both the 
patas = : 

Q4, ,An imaginary line drawn from the mea of.a khal 3 miles and 
1168. feet south of Rajapur Khal on the Bhola river to the junction 
of Bharani khal with Rainda khal, and the Rainda khal from this 
point to its junction with the. Baliswar river.” 

It may-be stated here -that in the notification published by the 
Commissioner of Sunderbans, there was a note in the remark column 
against lots Nos. 4 and s to the following effect : “the boundaries of 

these two lots have been re-adjusted, so as to give both the.river- 
facing on the Baleswar river. A map showing their respective 


‘boundaries may be seen at the Commissioner’s office. The two lots ' 


will be sold separately, and their respective areas. will be notified 
on the day of sale." Lot No. 4 was purchased by the Morels who 
obtained a patta on the rst: May, 1857 ; later on, that lot came into 
the Hands of General Douglas and ultimately vested in Raja Durga 


Charan’ Law for self and his brothers. The history of Lot No. 4in 


the .hands of the Laws will require mention hereafter. 

On the 2yth January, 1880, Reily instituted a suit against Kamal- 
kumari for demarcation of the boundary between lots 5 and 6 and 
for recoyery of possession of such area as might have been wrong- 
fully seized by her On the 16th March, 1880, Kamalkumari filed 
Bet written statement. She repudiated the allegation that she had 
annexed any lands of Lot No. 6 to Lot No. 5, and also raised three 
points in bar, namely, first, that the claim was barred by limitation, 

a$"Reily had not been in possession of the disputed tract within 
twelve years prior to suit, while she had been in adverse pessession 
for more than the statutory period ` secondly, that -Reily could not 
maintain his claim in respect of. land which had not been included 
in a previous suit instituted by him in 1872 ; and -thirdly, that the 
claim could not be maintained in respect of ihe land included in 
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the suit of 1872, which: had been improperly withdrawn: : Issues 
were fixed on the 19th March, 1880 and raised all the substantial 
points.in controversy. On the same date, an order was -made;for 
local investigation, and the amin was directed to, preparea map show- 
ing clearly the boundary between the estates, taking as, his-datasthe 
maps put in.by the parties and the terms of- their pattas. The ami 


_-submitted his report in due course, and its contents were -discussed 
before the Judge by the pleaders on both sides, with the result:that 


the suit was dismissed as speculative on the r4th June. 1880- rOn 
the 24th July, 1880, Reily applied for review of judgment.;. The 


contesting parties: apparently -came to a mutual arrangement, for 


we find that on the 16th and ryth August, 1880, two applications 
were filed by Kamalkumari and Reily. They were not identicalin 
terms, but, the "parties' agreed in substance. Kamalkumari’ stated 
that: if at the local investigation, on. det-rmination of the boundary 
of Lot Ne. 5 as'stated in her patta it was found that she had-culti- 
the rules and orders that might be passed by the Court,” :Reily 
similarly stated that, after determination of the northern boundary 
of bis lot and after verification. on local investigation of his-patta 
and the map filed by him, he would agree to such order. as might 
be made by the Court regarding the possessios of so much of;his 
land as should be found in the possession of Kamalkumari. - The 
review was thereupon granted on the 18thAugust, 1880, and.the 
suit was restored. On the 23rd September, 1880, Reily petitioned 
to the Court that if the District Judge could not himself hold the 
local investigation, a subordinate judicial officer or some other - offi- 
cer of the Court might be asked to undertake the work. On the 
and December, 1880, Mr. Manmathanath Chatterjee, Mut, ot 


-Bagerhat, who had been appointed commissioner, filed his.report. 
-On the 7th February, 1881, Kamalkumari lodged her objections to 


the report.. On the 3oth March, 1881, the District Judge pronoun- 
ced his.decision.. The judgment stated that the parties had agreed 
to abide by his decision as well on question of trespass as. on.that 
of compensation.. The District: Judge determined: the boundary 
line and directed the : plaintiff to grant to the defendant a mourasi 
lease of a triangular piece of land to be held on payment of.a premi- 
umcf Rs. 2500 and an annual rent of Rs, 250. The: decree 
was diawn up accordingly, and ‘was ` signed: by the District 
Judge on the goth Ant, 1881. . On .the 8th July, 41881, 
Reily appealed to this Court against this decree, and-:on,;the 
Ist August, 1881 Kamalkumari.filed a petition of cross-appeal, 


\ 
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GE poe and cross-appeal were heard on the 16th February, 
“1883 by: Wilson and Maclean, JJ. Wilson, J. reviewed ‘the 
IWistory-of the litigation in minute detail; and came to the con- 
Xélision-that, as regards the main part of the case, no appeal lay, as 
“tHE: patties had agreed to abide by the decision of the Judge on the 
Siiattér stated in the order of the 18th August, 1880 (based on the 
‘petitions of Kamalkumari "and Reily dated 16th and ryth August, 
"1886)- and. subsequently modified by the order on the petition of 
IReily- dated 23rd September, 1880.- The Judges expressed a doubt, 
“however, whether the lower Court had not, in respect of a compara- 
Stively unimportant part of the disputed land, exceeded the power 
1Corifétred. by the consent of the parties. The defendant, respondent 
?tlieréupón- agreed to abandon that portion of the property. The 
“appéal was consequently dismissed with costs, subject to the small 
bæriätion indicated, and a-copy-of the amin’s map was directed to 
\Wétdtitiexed to the decree showing clearly the effect of the order of 
"tie? High Court. The decree was drawn up. SE and stated 
Yas ‘follows’: 

vissi The -defendant having abandoned her claim, in Ser of Ge 
Yplaintiff, to the jungle land coloured- green in the map hereunto an- 
aHéxed, it is ordered and decreed that the decree of the lower Court, 
io an far as the said jungle land is concerned, be sêt aside, and that, 
?silh this modification, the said’ decree be affirmed and the appéal 
“dismissed with costs.” The present suit was instituted on the 8th 


` “September, t9r3,"by Alexander Yates Reily, son of George Maxwell 


DRéily, -against Rajkumari, the daughter of Kamalkumari, for can- 
? Gellation. ofthe decree of the High Court dated 16th February, 

18835 4 in so far as that decree had refused relief to the then plaintiff 
“in respect of lands excluded from the-mourasi lease taken by Kamal- 
“kuniari from Reily. The decree is attacked on the ground that it 
~was based on an erroneous map which had been produced by Reily 
Ohimself in support of the claim then put forward.- It has now been 
“established that there were two maps of the-locality in the Collec- 
"en, 'one' prepared in 1857, the other in 1862. Both were pre- 

para by or under the direction of A. D. B. Gomess, Government 
VSurvéyor. The map of 1857 has been designated in the present 
guit-43 the B map and that of 1862 as the E map. -It is incontro- 


""yértible that the notification of the 18th February, 1857, could not ` 


SKa? referred to the E map, which was not in existence till a later 
gate? Reily, however, in his litigation produced in support of his 
-élaim; not the B map but the E map, and the case for the present 
°@laititiff is that if the B map had been produced, Reily would have 
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been able to establish his claim in respect of a latger area: than 
what was decreed to him. -In the plaint in the ‘present suit,-as ori- 
ginally “framed, telief was claimed on the ground of this mistake, 
But, subsequently, the plaint was amended, and relief ‘was: claimed 
on the'ground of fraud, on the allegation that Kamalkumari eg 
that Reily had produced the wrong map and yet did not apprisé.the 
Court of the: mistake which her opponent had committed. [lé 


` defendant resisted, on every conceivable ground, this attempt to-re- 


open the decree of the High Court after the lapse of 30. years. Seven 


` points theréupon emerged for consideration, namely, pub ra 


(i) Whether Reily filed the E map or the B map; Lid 
(ii) Whether the E map or the-B map was the “sale map" jus 
(iii) Did Reily file the E map under a dona fide mistake ; .! ors 


(iv) When did the present plaintiff become aware of the mistake ; _ 


(v) Did Kamalkumari know of-the existence of the B mapior 
that Reily kad filed the wrong map; - , 20. heh 
(vi) Was Kamalkumari guilty of fraud ; a QUSE 


(vii) Was the decree based "on the E map on the erroneous as-* 


sumption that it was the sale map. : ROC E 
The Subordinate Judge has found that.the B map was.the map 
mentioned i in the sale notification; and that Reily relied upon-the 
-E map in the mistaken belief that it was the sale map. These con- 
clusions cannot*be and have not been challenged. The Subordinate 
Judge has further held that Kamalkumari was not aware-of the 


` éxistence of the’B'map, when the litigation, . commenced by Beie 


against her, was in progress, and that she became aware of it,in-the 
course of a proceeding against her carried up to the Board of-Re- 


venue some years later by the Laws. It appears that thereafter on, 


the’ a4th November; 1887, the Laws sued Kamalkumari for recovery 


- of possession of land claimed by them as appertaining.to Lot "No: A 


Kainalkumart filed her written statement on the 2oth January; 1888. 


' The Subordinate Judge decreed the suit on the: gist August, : 1889. 


ou paper 


On the sth December, 1889 Kamalkumari, appealed to the High 
Cour. On the “gth June, 1892, Petheram, C. J. and Ghose; J. 
reversed the decision òf the trial Court and dismissed the suit! It 
was in the course of the proceeding before the revenue authorities 
which preceded “this: litigation “that the boundaries of Lot 
No. 4' held by the ‘Laws and of lot No. 5 held'v:by 


Kamalkümari were investigated,’ and the fact transpired- "that, 


thé map mentioned.in the leases ‘was not the E map’ but 
the B map. The Suborninate, Judge is right-in his view. that this 
became clear only when Mr. James Ellison, Deputy Collector; sab- 


pant 


Ww 
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«mitted his report on the 3oth March, 1886. which formed the basis 
“of the decision of the Board of Revenue pronounced on the 28th 
July; 1885. There can thus be no doubt that during the pendency 
bof the litigation commenced by Reily against Kamalkumati, neither 
vof the contestants was aware of the existence of the B map, and 
oboth parties acted on the assumption that the map produced by 
3Réily, the E map, was the basis of the grants. “This is not surpris- 
-ing. Thereis no question that the disputed boundary as given in the 
“B'map was different from the boundary as given in the E map, 
and according to the B map there would be more land included 
in Lot No. 6 than would follow from the E map; still, the differ- 
ence was not very marked. Both the maps had been prepared on 
the basis of investigations made more or less contemporaneously, 

: and the description appearing on the face of each map did not make 
ithe distinction manifest. It is significant that Gomess himself, when 
examined as a witness in the previous suit, took the E map as the 
basis of the leases. There, is, conse juently, no question of fraud 
-^ordeception. Reily produced the map in the honest belief that it 
was the map mentioned in the sale notification as well as the lease; 
qKamalkumari acted on the assumption that what had been pro- 
;.duced was the correct map. Indeed, neither of them even suspect- 
-sed that another map was in existence. We are thus not cv'led upon 
a.to discuss in detail the interesting question raised in argument, 
^mamely, whether in the course of litigation, a duty is cast upon the 
“¿defendant to set the plaintiff right when the defendant discovers that 
athe plaintiff has acted under an erroneous impression The deci- 
-Sions in Joy Chandra v. Sreenath (1) ;-Jakhomull v. Saroda (2) ; 
ucHarendra v. Purna (3), which sh w that a duty to speak arises 
:.wherever and only where silence can be construed as having an 
active property, namely, that of misleading, may render an.affirm- 
„ative answer difficult. They rather support the view that the law 
.Tequires men in their dealings with each other to exercise proper 
vigilance and to apply their attention to those particulars which may 

ı be supposed to be within.the reach of their observation and judg- 


-1 ment ; and not to close their eyes to the means of information which 
p to them. Where two parties are at arm's length, either 


; of them may prima facie remain silent, and avail. himself of his supe- 
Ges knowledge as to facts and circumstances equally open to the 
„observation of both or equally within the reach of their ordinary 
syu diligence, and the novel proposition that a duty is cast upon every 


m Vary (1404) I L. R. 32 Calc. 357. ; 1 C. L. J. 23: 
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cmt. litigant to speak out and set right his adversary whenever he dis- 
i922; covers that-his opponent has made a mistake, requires very 'carefal 


Jee 
Major A. Y. Reily 


scrutiny. : We need not, however, pursue the matter further. .cc sat 
We have next to consider, whether the decree in the previoiid 
suit was based on the E map, on the erroneous assumption ? ? that 
it was the map mentioned in thé sale notification and the grants 
The Subordinate Judge has given ample reasons in support of ‘his 
conclusion that the decree could not be said to have been based’ E i 
this map, though the map was part of the evidence placed before 
the Court The Subordinate Judge felt himself hampered in Bis 
decision of this point, because the proceedings relating to locali "ip 
vestigation by Mr. Chatterjee, when ‘the suit was reopened after: 
review, were not produced before him. Those proceedings arg, 
however, set out in the paperbook which was prepared in: this 
Court when the appeal was heard by Wilson and Maclean, Jl. 4 
and they confirm the view taken by the lower Court as to the scope 
and method of the enquiry made by Mr. Chatterjee. The -map 
produced by Reily was part of the evidence and is mentioned. in his 
report. But witnesses were examined including Gomess himself, 
and Mr. Chatterjee made every endeavour to locate the common 
boundary, as set out in the leases, by investigation on the spot’ ‘and 
by reference to prominent landmarks. It is impossible to say how 
far the map actually influenced and affected his determination of 
the boundary line ; but his report and proceedings and the record 
of the oral'and documentary evidence produced before him, leave 
no room for doubt that the map was'a small part of the materials 
which formed the foundation of the decision. We have, consequent- 
ly, to consider, whether, in such circumstances, the plaintiff is 
' entitled to maintain this suit for’ cancellation of the decree i in So far 
as the decision proved adverse to his claim. pei 


T. . 
Rajkumari, 
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‘It cannot be disputed that the decree made by the primary 
Court in the previous litigation on the goth March, 1881, was in 
essence a consent decree. It was so held by Wilson and Maclean, 
JJ. and that was the reason why ‘they declined to entertain the 
appeal on the merits of the controversy, applying the rule, singe 
then frequently invokéd, that no appeal lies against a consent 
decree : Biraj Mohini v. Chinta Moni (1); Bahir v. Nobin (2) ; 
Shahsadi v. Muhammad (3) Consequently, the decree can be 
set aside only on'a ground which would justify a cancellation of the 
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agreements y for, as stated bs Parke; " in. Wentworth v.Bullen, G) 


the contract of the. parties is not the less a contract, and subject to the 
incidents of a contract, because there is superadded to it the com- 
mand of a Judge. To put the matter differently, a consent decree can- 


not h have greater validity than the compromise itself, and the Court l 


has “farisdiction to set aside the order founded upon the agreement 
wh en “it is established that the agreement was invalid by reason of 
Baud, mistake or any other similar circumstance; The real truth 
of, ‘the matter is that a consent order is a mere creature of the 


al 
: agreement and that if greatér sanctity were attributed to it than to 


the ‘original agreement itself, it would be to give the branch an 
‘existence which is independent - -of the tree: Zhe Bellcairn (2); ; 
Hu däerfe Banking Co. v. Lister (3) ; Ainsworth v. Wilding (4) ; 
‘Wilding v. Sanderson (5). It follows accordingly that though, as 
ruled i in Kusodhaj v. Braja Mohan («), and, Bepin Krishna Ray v. 
Yogeshwar Ray (7), dissenting from /ogeswar v. G anga Bishnu (8), 


d “suit does not lie to set aside a decree in a previous suit on the 
OL es 


i ground that the Judge in passing that decree made a mistake, yet 


as an agreement may be rectified for an appropriate mistake, so 
iT 
may also the consent decree based upon such agreement ; see 


also Rümeswar v. Ram Henr Wei Srinath Das v. Ghanas- 


oa Tested from this point of view, the claim for cancellation of the 
former decree completely breaks down. Reily and Kamalkumari 
agreed. to abide by the decision of the District Judge, as regards 
the determination of the boundary and the, form, of the, relief to be 
granted on the result thereof. No doubt, Reily in his petition 
mentioned his lease as also the map filed by him along with 


: his plaint, whereas Kamalkumari, in her petition referred only 


to her lease. The District Judge thereupon made an order in the 
following terms : ~ “ Acting on some suggestions which 1’ threw out, 
e"? “parties have come to what is virtually a compromise, It is left. 


Ei "this Court to determine finally what is the boundary line and 


6 ‘pass such orders as may seem to it fit with regard to the possess- 


jon ‘or restitution of any land as tó which trespass: may be found 
Kc 
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to have taken place, and with regard to. compensation in any form. 


The plaintiff asks that I should go personally to tha locality and the 


defendant echoes the request. I wil if I can. The order I now 


pass is that the review be granted and the case remain on the file for 
settlement in accordance with the terms agreed to as above’ 


indicated.” - $ 

‘The parties accepted this as a substantially correct statement ot 
the position, and the retrial proceeded accordingly, subject to 
the modification made by consent on the 23rd September, 1880 that 
the local investigation-be made by. Mr. Chatterjee assisted by the 
civil Court amin. There was thus no mistake either in the formation 
or in the expression of the agreement of the parties. There was no 
mistake. which would preclude the formation of a valid contract, 
such as happens when there is a mutual mistake as to the subject 


matter of the contract, or a mistake -is made as to the identity of ` 
one of the parties where ‘such identity is an inducement to ‘the’ 


other to enter into the contract or where the mistake relates to the 
nature of the contract under such circumstances as would justify 
a plea of non est factum.. The mistake made by the plaintiff was 
in respect of a portion of the evidence to be placed before the 
Court for determination of the, boundary as described in his title 
deed. It is difficult to see how, in such circumstances, a mistake 


on the part of one party only, not caused or actively assisted by the 


act of the other party, can invalidate the agreement : Smith v. 


Hughes (1) ; Morley v. Clavering (a) ; Zamplin v. James (3) ; Easter 


y. Russ (4). We need not consider what the position would 
have been, if the other party knew of the mistake and knew also 
that but for the'mistake the contract would not have been entered 
into, or if the other party had contributed to the mistake: Bas- 
comb v. Beckwith (5) ; Caballero v. Henty (6). 1f, in circumstances 
like these, the mistake made by a disappointed litigant is to fur- 
nish him with a fresh starting point for keeping his opponent in 
Court, the misfortune of the unfortunate adversary would be 
gravely increased to the public detriment. | 
Apart from these.considerations, there is another weighty reason 
why the plaintiff should not succeed in this litigation. He seeks, as 
we have observed, not to set aside the former decree in its entirety, 
but to re-open mattets only in so far as judgment went against him. 


(1) (1871) L. R. 6 Q. B. 597. : 

(2) (1860) 29 Beav. 84; 30 Beav. 108; 131 R. R. 463. 

(3) (1880) 15 Cb. D. 215 (317, 221) (4) (1914) 1 Ch, 468. 

(5) (1869) L. R. 8 Eq. 100. (6) (1874) L. R. 9 Ch. App. 447. 
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Now, as was pointed’ out by Sir James Colvile when the case of Civil, 
Khajooroonissa v. Rowshan Jehan (1), was argued before the Judici- Eer 


al Committee, when a consent decree is set aside, the effect is to 
revive the originalsuit which -was terminated by the compromise 
decree. This rule is manifestly just and, has been repeatedly ap: inge 
plied : Bibee Solomon v. Abdool Azeez (2), Sharat v. Kartik (3), Sare Mookerjee, F 
besh v. Kshetra Pal (4) Raj Kumar v. Harekrishna (5).; Fate TT 
Chand v. Narsing (6) ; Chatterjee v. Durgadutt (o): Dharanidhar v. 
Hemanga (8). Reference may also be made to the decisions in 
T Neale v..Gordon Lennox (9); Manohar Lal v. Jadunath (10); Partab 
v. Bhabuti (11); Vijay v. Venkata (12) » Venkata v. -Tuljaram (13). 
reversing Venkata v. Tuljaram (14). The justice of this.rule is 
manifest ; a party litigant cannot be permitted to retain the benefit’ 
of a compromise in part and repudiate it as to the remainder. In 
the case before us, there was, on thè previous trial, a substantial 
defence in bar, namely, the plea of limitation. The plea was aban- 
doned by consent, and, as pointed out by Lord Buckmaster, this 
made the decree a non-appealable consent decree,: Rajah of Kalli- 
H kota v. Chaitana (15). The plaintiff cannot now be permitted to 
retain the benefit of that decree to the extent of his success and to 
re-open matters in controversy in respect of his defeat. If the de- 
cree was set aside in its entirety, the suit. would be restored and 
then the defendant would be entitled to urge that the claim was' 
hopelessly barred by limitation. This is a contingency which the 
plaintiff does not wish to face, as is abundantly indicated by the ' 
restricted scope of this litigation. Weare of opinion that the Sub- 
ordinate Judge rightly refused. to set aside the previous decree of 
the High Court in the limited: form stated in the plaint. 
The result is that the decree of the Subordinate Judge is affirm- 
'ed and this appeal dismissed with costs. 


we 
Major A. Y. Reily 
e, 
Rajkumari. 


A. T. M, Appeal distnissed, 
(1) (1876) I. L. R. 2 Calc. 184 (191) ; L. R. 3 I. A. 291. 
(2) (1881) I. L. R: 6 Calc. 687, (3) (1883) I. L, R. 9 Calc. 8to. 
(4) (1910) tC. L. J. 346. | (5) (1910) 15 C. L. J. 217. 
(6) (1912) a2 C. L. J. 383. (7) (1915) 23 C. L. J. 436, 

D (8) (1917) 27 C. L. J. 592. (9) (1902) App. Cas. 465. 


(10) (1906) L. R. 33 l. A. 128 ; I. L. R. 28 All. 585 ; 4 C. L. J. 8. 
(11) (1913) L. R. go I. A. 182 ; I. L. R. 35 All. 487 ; 18 C. L. J. 384. 
(12) (1914) L L, R. 39 Mad, 853. . 
(13) (1921) L. R. 49 I. A. 91. 
(14) (1917) Mad. W. N. 30; 5 Mad. L. W, 483. 
H (15) (1920) 24 C. W. N. 1055 P. C. 
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ORIGINAL CIVIL. ^ 

a Before Mr. Justin Gnin d 

o E p i W 

Ge? t ^6 h 
l T. C. 'GALSTAUN AND Td S 
Contract of serbice— School master — Terminating appointment—Reasonablar 
‘+ motice—usage'or zeiten" à n MENOR 


"Usage is proved by the oral evidence - of persons who must Ee 
of its existence by reason of their occupation: in the particular trade or business; 
and the evidence establishing custom or;usage must be clear, convincing and Con: 
sistent, and to prove a,usage in a particular trade it must be shown that the usage 
is consistent and reasonable and was universally acquiesced i in and that ‘everyday. 
acknowledged iti in the ‘trade ang knew of it, or might know of it if he took- thay 


pains to enquire, s QI Gul 


The position which a tutor holds, the station which he occupies in-the family} 
and the manner in which “such a person is usually treated in ‘society, - place ihim? 
im a very different ' situation from' that which mere menial-and ee 
servants hold: Todd v. Kerrich (1). ` EE 

On the 28th February, 1912, the plaintiff ‘was appointed as Mathematicalg 


and English master at a certain College for a period of 5 years from the' tst of, 
March, 1912 at a salary of Rs. 150 a month .with board and lodging. The agree-, 


* ment was contained in a resolution signed by three of the managers of the College. 


on the sth of March, 1912. The plaintiff continued as a teacher at the College” 
until the month of July, 1916. On the aand July, 1016, he received a verbal? 
notice to terminate his'appointment, and on the 26th July a written notice to: 
terminate his appointment as from the 15t of August The plaintiff claimed, 
Rs..1690, that is, Rs. 900 on account of salary in lieu of notice from the , rst., 
of August 1916 to the end of, January, 1917 at the rate of Rs. 150a month, and, 
Rs. 790 for board and lodging &c. for the same period. The defence “was” that 

they were entitled to give bim a month's notice and pay him a sum of "pe rJ ON 
respect of salary and Rs. 50 for loss of board and lodging. The evidence as’ Wi 

the existence of custom. tak terminating such sepana by one "month's ante 
was not convincing : ? Hd : AA um xU peek 


SES 


Held, that for the purpose of this case, the plaintiff was entitled toa term's! 
notice and his employment came to end on the zist Wacaan; 1916, when ` thais 


school year terminated; ' : . ou. | ier 
That ina profession of: this kind, a- .month'a notice ‘to terminate the. zeiten? 
ment was. nota reasonable notice, =~ 4d X ue ev owe E VET 
` 0 ser 

Suit claiming salary. i Be EEE SE 

d ot ad ena 

The material facts appear from the fe judgment e ani “ee a 

# Original suit No. 1008 of 1916. . d "i 227 74 Lal wary 
(1) (1852) 8 Ex. 151; aa L. J Ex 17. ` " > gin [stet 


* 


' etch te mpd 
c a eee. SN 


ri 


Vi 


v 


€ 


La 


\ 


vro 4o 
dX cou 


VoL SOL ` ` HIGH COURT. 


Mr. C. C. Ghose for the Plaintiff. 
Mr Zorab for the ‘Defendants. 


The judgment of the Court was delivered by 


Greaves, J :—The plaintiff in this case claims from the defen- 
dants, who are two of the managers of the Armenian College, a sum 
of.Rs;.149o by way of damages under the circumstances to which I 
shall presently refer. On the 28th February, 1912, the plaintiff was 
appointed às Mathematical and English Master at the Armenian 
Cóllége for a period of 5 years from the st of March rgtz, at a 
salary of Rs. r£oa month with ‘board and: ‘lodging. The agreement 
which i is contained in a resolution signed by 3 of thé "governors, or” 
managers of the College on the sth of March 1912, contains one or 
two other matters to which I need not refer and it concludes with 
these-words: “The security to be paid him (that is a certain sum to 
beitetained from his salary) when the managers dispense with his 
services; which they are entitled to -do for insubordination, inso- 
briety, neglect of duties otc, on one month's notice” In pursu- 
ancé of-that'agreement the plaintiff-continued- as w teacher at the 
Afmenian College until the month of ‘July of last year. ‘On the 
ant ‘of July ofdast'year he received verbal noticé to terminate his 
appointment, and on the 26th July he received a written notice to 
offered and. paid one month's salary for the month of August at the 
rate provided by the agreement i.e. "Rs. 150. He continued to, 
occupy his quarters and received board and lodging until the: 24th. 

of ‘August’ last without performing ‘any duties’ at the college and‘ he 
was tendered and accepted a sum of Rs. 50 in the lieu of the loss’ 
which he had sustained by losing the board and lodging during 
the period of.one month from the rst of August The plaintiff, 
accepted the sum of Rs. 150 and Rs. 50 without prejudice, to such: 
rights as he had and which, he claims in this suit, The plaintiff's 
claim of Rs»1490 is set. forth in detail in ;paragraph ,16 of his. 
plaint. His claim is for Rs. 1690 Le. goo on account, Of salary in. 
- liew,of-notice from the 1st of August 1916 to the end of January 
1917 at the rate of Rs. 150 a month, and Ra 790 for board and 
lodging, electric current and attendance from the rst of August 


1916 to the end of January 1917 at the rate of Rs. r5o a month and | 


he gives the defendants credit for the sum of Rs. 200 received 
under the circumstances which I have already..stated, making his 
total claim for Rs. 1490 as already stated at the commencement of 
this judgment, The issues which have been agreed upon between 
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the parties, are as follows :—firstly, what notice is the plaintiff entitl- 
ed to; secondly, to what damages, if any, is he entitled. . 

The defendants’ case shortly put is this, they say that they are 
not liable to the plaintiff for any sum at all, that they were entitled? 
to give him a month's notice, as - they did, and pay him a sum'of, 
Rs. 150 in respect of salary, and that the sum of Rs. 50 which they, 
have paid him for the loss of board and lodging, compensates him. 
for any loss which he has incurred in that respect, and they sought- 
to show before me. that there was a custom or usage in the pro-. 
fession of school masters, both in Calcutta and in India, establish-, 
ing that apart from any definite: agreement the school master was: 
entitled'to give and receive and the schoolauthority was entitled 
ed to give and receive one month's notice to terminate the agree- 
ment. 54 i 1 


` The evidence that was given before me was to this effect; “Of 
behalf of the plaintiff Mr. Herambo Chandra Maitra, the Princi^ 
pal of the City College since 1905, gave evidence. He said. that 
according to ‘the custom of the City College and of the Schools: 
which' he knew, the teacher or the governing body were entitled -to/ 
terminate an engagement by giving notice to terminate it with the, 
existing session; “ He said that in his own ‘case he gave notice: 
in April to terminate his employment and that the session 
ended in May and.that that was good notice, and he said in-cross- 
examination that the college must have accepted a month's notice 
from him, and that if the college gave!him notice in April to ter- 
minate in May, the notice would be sufficient as the session ended. 
on the 31st of May. He also stated in cross-examination that he 
knew nothing of European schools. The plaintiff also gave evi- 
dence, and with regard to the question of the custom in cross- 
examination he stated that he did‘ not know of any custom in con- 
nection with the Armenian ‘College that teachers should receive-a 
month's notice, and he said “Iam prepared to say that one 


^month's notice is not given ‘except in ‘cases of  miscon- 


duct.” He also gave evidence upon the question of damages for, 


loss of board, and he said that at the college he occupied a large . 


room and had the use of the school dining room, the school ser- 
vants, electric lights and fan, and received board and lodging and 
had the use of a godown for a private servant of his own, “and 
He estimates: at be could not have got accomodation similar 
to this or suitable, accommodation for his position under d -léss 
sum'than Rs. 150 including therein all those things which’ I-have 
mentionéd. Then on behalf of the defendant Mr. Joseph Samüal 
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Zemin gave evidence, he 'is Professor of English literature at Ste: 
Pauls’ College in this city, he also is a Professor at the Central 
College imCornwallis Street. He was previously, he stated, at the 
Doveton College for 31 years, part of ‘the time as a junior master ' 
and part of the time as Head of the College, and he stated that. 
while he was there the services of masters were dispensed with 
other than for misconduct, and that im those cases a month's notice 
was given and received: when there was no special contract or 
agreement.’ He gave one or two specific instances. He said “In 
Calcutta itself I have no personal knowledge of the length of' notice 
that is usual in School," and ‘in cross-exaniination he said that 
with regard ‘to the cases in which notice had béen given, that it 
was perfectly understood when the persons came to the: college 
that one month's notice Should be given to terminate their 
appointments. He said .this. was one of the terms of their 
employment. Then Mr. Kirkpatrick gave.evidence. He spoke. 
from 33 years experience in the Punjab, ie. in Ludhiana, Amritsar, 
Delhi and Simla, and he said that so. far as he was aware that it 
was always the custom that one month's notice should be geen. and 
received. Then Mr. Moreno, the present Principal of the Arme- 
nian College, was called and he spoke from experience both of the 
Armenian College and as Head of the C. M. S. School and as 
Principal of the Kidderpore Institution, and he stated that his 
understanding of the custom was that in the absence of an agree- 
ment à month's notice is usually given and accepted, and he stated 
that, when he ceased to reside upon the, college .premises he accept- 
ed from the governots an allowance of Rs. 50a month in lieu of 
board and lodging. Then we had the evidence of Mr. Galstaun, 
who is one of the defendants, and of. Mr. David, who is the other. 
defendant, both of them being managers of the college at the pre- 
sent time, and they stated that in their experience it had been the 
custom amongst the masters of the Armenian College to take and 
receive one month's notice to terminate their engagements, and 
with regard to the sum of Rs. 50 which they tendered to the plain- 
tiff in lieu of board and lodging, they stated that they arrived at 
this figure upon the basis what it would cost to obtain suitable 
accommodation at the Young Men’s Christian Association in Cor- 
poration Street. Mr. David stated that for full board and lodging 
and;the use of a separate room including electric light and fan 
and the general use of other rooms. there the charge would be 
Rs. 35 a, month, but of course,. no profit. was being made. by the 
society in respect of these charges. Now it seems to me that there 
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are three possible -conclusions that one savas at in this scdser 
Firstly, you can say that the employment of the plaintiff having:been: 
continued after. the expiration of his agreement, that he mustobe! 
treated as holding his post upon a yearly employment which could! 
only be terminated with the end of the ‘session, ie, upon the 2a tst^ 
of December 1916, or if you take the holidays into account then on: 
the arst of January 1917, or secondly it is possible to say that-he!iic 
entitled to a-reasonable notice, that is either three months’ noticé “or 
a term’s notice the first of which would have the effect. of -termis 
nating his employment at the end of October and the second onzthé” 
21st Gf December 1916. So faras I can gather the school yéài? 

ends on the 21st December, and there-are three termis. in ‘the “year: 
—one from the 21st of January to the- rsth of May, another front 
the ‘rsth’of June to.the rst of October, and another from the ‘rrie 
of October to the azst of December. If he was entitled.to three? 
months’ notice Pom Ge rst of August his employment would enge) 
to an end at the end of -October, and if he was entitled fo a: “keran Si 
notice then his employment would come to ‘an end either oni the? 
arst.of December or, as the plaintiff contends, on the zist of "Ten? 
vary when the school holidays end ; or, thirdly, there is the conter! 
tion ‘of the defendants that according to the custom, which is! 
generally in vogue in Calcutta and in India, an’ employment ófiBis' 


kind can be términated by a month's notice, Now first of all so/ ’ 


far as the custom is concerned, I am not satisfied upon the evidéndé®> 
that any'Custom of a month's notice ‘in an employment of this kind/ 
has been established to my satisfaction. The rule of proof of ‘cus: 
tom ot usage can' be stated shortly as follows :—usage is‘ proved by" 
the oral evidence of persons who' must become’ cognizant of its'* 
existence by reason of their occupation in the particular trade 6 “Gree 
business and the evidence establishing custom or usage must Fa? 
clear convincing and consistent, and to prove an usage in a Gë 
cular trade it must'be shewn that the usage is consistent and rénsónio^ 
able and was universally acquiescéd in and that every ‘body "= 
acknowledged it in the trade and knew of it, or might know'of ie 
if he took the pains to enquire. : Now of course, I have before 1 mes 
certain evidence as to the existence of this custom, but T am! pot: pu 
satisfied that'the evidence is sufficient to establish that ‘this custom 
is so established as to be. known to every one in the profession if he 
takes the pains to enquire, nor I'am satisfied at all that one month's? 
notice in the case of an employment of this kind is a reasonable ^ 
notice, because as I pointed out in the course of the case the 
school terms beginning as they do this might press very harshly 
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Wwe — 
upon a person employed as a teacher if he were given one month's CINE 
notice say at the beginning of à term, as (e be might have to wait 1917. 
two.months and probably another mooth during the school holidays en. Witteabaker 
before.a new term began at another school, ie. he might well find Lc CETA, 
himself without any means of support during that period if a rule of —— ' 
aymonth's notice were established. Therefore, I cannot say, that. lah 3. 
in a profession of this kind. that this is a" reasonable notice for work 
ofithis.nature. Counsel for the plaintiff referred me, to a case of. 
Zodd v. Kerrich(1) In that case a lady had been employed asa 
governess for a term of one yearata salary of £ 60 a year. She 
was.given notice to terminate her engagement before her term had 
expired and her employer offered her a month's salary in lieu of 
notice. She declined to accept this and she sued for salary 
at.the agreed rate for the balance of the year during which she 
had been engaged, and she recovered the amount for which she 
sued. . Against that there was an unsuccessful appeal and. Chief 
Baron Pollock made this statement in his judgment. “ The posi- 
tion,which the lady holds, the station which shé.occupies in the 
family, and the manner in which such a person is usually treated 
in,society certainly place her in a very different situation from , i 
that, which mere menial and domestic’ servants hold. So far, 
therefore, as the question isto-be treated as a matter of law, a 
governess does not fall within that rule? and Ido not see why that , 
principle should not be applicable here, as it is in England, to the . à 
case of a governess Or a tutor. Then Ihave got to consider the - 
two, other alternatives ie. whether having regard to the terms of 
the resolution of the 5th of March 1912, the employment 
must be deemed to have been continued as dn yearly employment, , 
which. would terminate with the end of the year of: the school 
session, . I am inclined to think that this is probably the true 
position ‘in this case, and that after the plaintiff's agreement 
had, expired he stayed on with the Armenian College on a yearly 
agreement terminating when the school year terminated, Le. on the 
21st. December or thereabouts in any year, but if I am not 
rightin this, then I think that apart from any provision:in the 
agreement itself, that the plaintiff is entitled to a reasonable notice, 
which I should put at either 3 months, or a term's notice. So, I 
think, for the purposes of this case, it will be sufficient if I take it ' " 
that.the plaintiff was entitled to notice up to the 21st of December 
whether. under the agreement or a reasonable -notice. Before I 
cometo deal with the actual sum to which-the plaintif is entitled, 
Ga) (852) 8 Ex. Rep, rst. 
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I think I should say something with regard to the concluding 
words of his agreement. I think that the fact that one month’s 

notice applies to a. case of insübordination, insobriety, neglect of 
duties etc. (the etc., of course being ejusdem generis), negatives the 
idea of one month's notice if his service is dispensed with on other 
grounds. Ithink that this is an additional reason why notice to 
terminate his services should.terminate with the end of the session 
itself orthat he should receive the reasonable notice such as 
I have described. Therefore I think the plaintiff is entitled. to, 
recover from the, defendants salary at the rate of Rs. 150 a month 
for the 4 'months of August, September, October and -November and 
for further period of a1 days i ie. up to the at of December, (I 
do not think he is entitled to include the school holidays from the 


aist of December to the arst of January) i Le. under these two heads, .. 
he will be entitled to a sum of Rs. 7os calculated at the rate of ` 


Rs. 150a month. Then so faras board and lodging are concerned 
I feel some difficulty in this matter and apart from the case of Mr 
Moreno himself, I should have certainly thought that the plaintiff 
was entitled to be recompensed for the loss, which he says he 


DAE! 


suffered, at a sum greater than Rs. 50 a month, but of collie, 


although Mr. Moreno says that this was a mutual arrangement . 


between himself and’ managers, it may have been that other arrange- 
ments would have been arrived at unless he was agreeable atid 
had accepted the sum offered. ‘I think,. a fair figure to allow 
is Rs. 75 a month calculated for the months of August, September, 
October and November and up to the 21st of December this will 
roughly be Rs. 350, ie, I think the plaintiff is entitled to recover 
from the defendants the sum of Rs. 750 plus Rs. 350 less a sum of 
Rs 200 already paid, which I think, isa total sum of Rs., 855; I 
give judgment for that sum to be paid to the plaintiff by the defen; 
dants who do not, desire to dispute their liability if such against 
them, is the defence they raise. As the suit has been brought in 
the High Court, I direct taxation under rule 58 Ch. XXXVI .of-the 
Rules of the Original side of this Court. MEME 
- Kerr, Mehta & Co: Attorney for the Plaintiff. s) 
Morgan & Co: Attorney for the Defendants, Se 
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= CIVIL RULE. 


Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice 
= Chotsner. 


AJIT SINGH 
~ v. 
" BHAGABATI CHARAN MUKERJEE.* 


Limitation —4Amendino Act affecting vested right—Tha Indian Limitation and 

the Code of Civil Procedure Amendment Act (XXVI of 1920\—Substitution of 

. legal representative—Civil Procedure Code (Act V of 1908), O ab 3— 
Do Limitation Act (IX of 1908), Schedule I, Article 176. 


“TE the application of the provisions of an Amending Act makes it impossible to 
exercise a vested right of suit, appeal, or application, the Act should be construed 
as not being applicable to such a case : Gopeshwar v. Jiban (1). 


^ The appellant died on the 19th November, 1920. “The Indian Limitation and 
thé Code of Civil Procedure Amendment Act, came into force on the ist January, 
1921 : 

- Held, that an application for substitution of legal representative under order 
22 rule 3 of the Code of Civil Procedure, could be made on or before 1gth May, 
1921. i 
.. Application by an Infant Representative of the sole appellant 
for leave to prosecute the appeal. 


The materiat facts appear from the judgment. 
* Babu Rupendra Kumar Mitter for the Petitioner. 
f Babu Nando Gopal Banerjee for the Opposite Party, 
The judgment of the Court was delivered by 


Mookerjee J.—This is an application by the infant represen- 
tative of the sole appellant in an appeal from original decree for 
leave to prosecute the' appeal. The appellant died on the rgth 
November 1920. Thereupon the right accrued to the legal re- 
presentative of the deceased to apply under rule 3 of order a2 of 
the Code read with rule rr, subject to the penalty that if such 
application was not made within the time limited. by law, -the 
appeal would abate under sub-rule 2 of rule 3. On the date of 
the death of the original appellant, article 176 of the fitst sche- 
dule to the Limitation Act of 1908 provided that an application 
under that-rule could be made. within 6 months from the date 
of the death of the deceased appellant; in other words, the 


* Civil Rule No. 33 F. of 1921 in F. A. No. 290 of 1918. 
(1) (1914) 1. L. R. 41 Calc. 1125; 19 C. L. J. 549- 
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requisite application 'could ie made on or before the roth May 
1921 In the interval, before -the expiry of this period, Act-XXVI 
of 1920, called the Indian Limitation and the Code of Civil Proce-- 
dure Amendment Act, 19:0 was passed by the Indian Legislative 
Council and received the aspent of the Governor-General on the 
and September 1926 ; but the Act did not come into force till the. 
1st January | 1921, , The result was that. the period of six months 
was reduced to go days." The ` ‘question is, whether this Aë" 
the right, which.had'accrued:due ‘on the rgth November, 1920,. to 
make'an application within. six months from that date. "We .are,of 
opinion that the answer must be in'the negative. ` GE 

A similar question, which arose in cornection with the amend-» 
ment of article 3 of schedule TII of the Bengal-Tenancy . Act, -camea 
up for consideration i in the case of Gopeshwar Pal v. Jiban Chandra» 
Chandra (1), and it was pointed out that if the application of the’ 
provisions of an Amending Act makes it impossible to exercise w" 
vested right of suit, the Act should’ be conétrue! as not being’ ap- 
plicable to such cases. This decision affirmed the view taken KC 
the majority- -of the Court'in Munjhoori Bibi v. Akel Mahmud “Ono 
which, it was pointed out, had got been "affected. by the judgment, Of oq 
the Judicial Committee in Soni: Ram v. Kanhaiya Lal (3)... ge, 
the other hand, the decision of the Judicial Committee in Colonial 
Sugar A efining Co. v. Irving (4) militates against the:retrospective.s 
operation of statutes‘in cases of this description, to the detriment? 
of an existing right of suit or appeal’. We are consequently -of opi 
nion that the application is in time and must be gran.ed. PUR 


This renders it unnecessary for us to deal with the question le 
which was raised on.bebalf of the. opposite party as to the applicabis;; 
lity of section 5 ofthe Limitation Act to an appliction to set aside 
an abatement. “the Rule i is made ‘absolute with costs.~one, gold 
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ivi Se Mr.. A C. C: Ghose, and. Mr. Justice Cuming. 


-, SARAT CHANDRA MANDAL AND ANOTHER 
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Sanction i to proseente— High Courts power of- inferference—Criminal Procedure 

` Code (Aet V of. 1898), section 195, sub-sections (6) and (y)—'only'— Subor- 

g Pinalo Fudge’ s Court subordinate to District Judge's Court—Civil Procedure 
cade (Act V of 1908), section 115— Government of India.Act, section 107. 


Per curtam : Under sub-sections (6) and (7) of section 195 of the Code of 
Crigiinal - -Procedure, only one application can be made against an order passed 
bës civil Court of first instance, in cases not :covered -by section 439:0f the Code 
of .rimihal Procedure. Hence the High Court cannot interfere under section 
195:.8ub sections 6 and 7 of the Code, with the order passed by the District Judge 


in appeal from order of the primary Court refusing sanction to prosecute. 


deer. C. C. Ghose F.: Although the High Court is vested with very wide p powers 
of qupérintendence over the proceedings of subordinate Courts, these powers are 
not’ fo be exercised for.the purpose of interfering with the order of a subordinate 
Coict "merely on the ground of error in law orerror infact. In other words, the 
powers of superintendence are not applicable where the only. question: is whether 
thé decision ofthe lower Court is against the weight of evidence. 


V Sanction given'under section t95 ‘of the Code of Criminal Paene i» nota 
mere'formal matter “and before sanction can be granted, it is necessary for the 
Court. to see if there is a prima facie case against the:opposite party. Fur- 
ther-the Court “will be astute to see that no abuse BE the administration of 
criminal justice takes place. = 


Par Cuming F For the purposes of section 194 of the Code of Criminal 
Procedure, the Court of the Subordinate Judge is subordinate only to the District 
Judge Hamijud ii v. Damadar (2), and Zn re Ram Frosad (2, followed. 


E Wei ‘application for sanction to prosecute could neither be the subject of re, 
sion under gection 115 of the Code of Civil Procedure, nor under section 107 of 
of the Government of India Act : Emperor v. Har Prasad (3) doubted. 


` » Application for revision by the Petitioners under section 435 of 
the Code of Criminal Procedure. 


Application for sanction to prosecute the opposite, party on vari- 
ous charges of perjury and forgery. The learned Subordinate 
Judge refused the petition; on application to the District-Judge 
this order was upheld. Hence this application. 

* Civil Rule No. 16 of 1922, against the order of F. W. Ward Esq., Additional 
District Judge cf 24-Perganahs, dated the 16th March, 1922, affirming that of 
Babu Kali Prasanna Sen, Subordinate Judge, grd Court of 24-Parganahs, dated 
the 7th February, 1922. E o 

(1) (1906) 10 C. W. N. 1026. (a) (1509) I. L. R 37 Calc. t3... 

(3) (1913) I. L. R. 40 Calc. 477 F. B. ; 17 C. L. J. 245 F. B, 
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Babus Manmatha Nath Mukherjee and Bimala Charan Deb.fot 


the Petitioners. "TM ow 


Babus Dasarathi Sanyal and Bis Bhusan Dutt for the E 
Party. ` 
í Gira. We 


The judgments of the Court “were, as follows : EE 


C. C. Ghose J.—This Rule "was issued calling upon the "Dis 
trict Magistrate of a4- Perganas and upon the opposite parties. ^D 
show cause why the order passed by the learned Additional Sessions 
Judge dated 'the 16th March,” 1922 confirming the order of the 
learned Subordinate ‘Judge should not be set aside and ` sanction 
granted to the petitioners under section 195 Criminal Procedufe 
Code to prosecute the opposite parties on various charges | of Lët 


jury and forgery. ` - nd 
. The facts which have given rise to the application on which ihe 
Rule was issued. are as follows :— ~ ~ 1 tos CL dull 


. On the 28th October, 1919, a suit was instituted being title 'suit 


- Noi 233 of 1919, in.the.Court of the Subordinate Judge of=24- 


Parganas, rst Court, by a company called the Chitpore Golabdri 
Company Limited. of ‘which :the managing -agents are" Messts, 
Andrew Yule and Co., against three persons named Srimati Alladi 
Dasi, Sarat Chunder Mandal and Sasi Bhusan Mandal for specific 
performance of an agreement for sale of certain lands for Rs: 10,000 
alleged to have been executed by Srimati Aladi Dasi on the 18th 
May, 1919, on receipt of sum of. Rs. r201 by way of earnest. ` The 
suit was not contested by Srimati Alladi Dasi but the other two 
defendants, who were the reversionary heirs, defended the suit -on 
the ground that the agreement in question had not been. exeéuted 
'by Srimati Alladi Dasi. The suit came on for hearing on the 26th 
July i921, when; the opposite, parties Ramshashi Roy and: Kiran 
Chunder Ghose gave evidence in the cause to the effect that the 
agreement in question was executed on the 18th May, 1919, ahd 
that the sum of Rs raor was paid in currency notes which, amongst 
others, consisted in particular of two notes bearing Nos.-as 
follows :— VB 14829for Rs 500, VB 68788 for Rs. d i 
81 - Sr ; nee 
_ It transpired however from the evidence of a witness -from the 
Currency Office, who was subsequently examined, that the curfericy 
note for Rs, 500 which bore the No VB 68788 was "oofgin 
Br ; - cb495B 
existence on ‘the date of the said agréement and was in fact’ issued . 


TN 
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fróm-the currency-office more than 2 months. after the said date. 
The suit itself was withdrawn on the 28th July, 1921, on the ground 
thatit had been prematurely instituted inasmuch. as the period 
within which the agreement was to be performed had not expired 
on the date of the institution of the suit. The petitioners there- 
after applied before the learned Subordinate Judge for sanction to 
prosecute a number of people including the opposite parties under 
‘Various sections of the Indian Penal Code on the allegation 
‘that the agreement in question was a false and fabricated docu- 
Pen and brought into existence long after the date it bore and that 
‘the opposite parties Ramshashi Roy and Kiran Chunder Bose were 
guilty of perjury when they stated in the course of their evidence 
“that the consideration mentioned in the agreement was paid in their 
“présence. The learned Subordinate Judge for the reasons given 
by him in his judgment, dated the 7th February, 1922, was not satis- 
‘fied that the agreement in question was a forgery. He thought 
that apparently a wrong number was noted against the currency 
*note in question and that the wrong number had been evidently 
- taken from a hundred rupee note which had: been given to Srimati- 
iAlladi Dasi at the time of the agreement. The matter was taken by 
the unsuccessful petitioners to the District Judge under the provi- 
isions of section 195 clause 6 Criminal Procedure Code, but the 
-àpplication to the District Judge did not succeed, he being of 
copinion that there was no reasonable ground for suspicion against 
«tbe opposite parties on the materials placed before him. 
ur ' On behalf of the opposite parties it has been contended that the 
zpresent application to-this Court is not maintainable either under 
nthe provisions of section 107 of the Government of India Act or 
under section 1150f the Code of Civil Procedure and further that 
having regard to the language used in sub-sections 6 and 7 of sec- 
rtion 195 of the Code of Criminal Procedure, only one application 
aiby .way of appeal or revision against an order passed by a Court of 
bfirst instance is contemplated in cases which are not covered by the 
"provisions of section 439 Criminal Procedure Code and lastly in any 
*event having regard to the facts of this case and having regard to 
the fact that two Courts have refused to grant sanction, this is not a 
fit and proper case for this Court to interfere. 
ai. _ In support.of the first contention that section roy of the Govern- 
yoment, of India Act does.not apply to a case of this nature, our 
attention has been called by Mr. Sanyal to a number of cases 
decided in this Court and elsewhere. It is unnecessary to go 
through the cases. The principle, as .we understand, is this that 
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although this ak is vested with very wide powers-of supérinten-? 
dence over the .proceedings of subordinate Courts, these powers> 
are'not to be exercised for-the purpose of interfering with the order; 
of a subordinate Court “merely on the ground of error in law! org 
crror in fact. - In other words, the powers of superintendence? area 
not applicable where the only question: is whether the decision «ofa 
the lower Court is against the weight of evidence.- Nov applying: 
this principle to the facts óf the present case, we cannot but come 
to the conclusion that section 107 of the Government of India. Act 
cannot be invoked in support of the present application for sinc- 
tion to prosecute. Nor can we hold that this is a sustainable -ap- 
aplication under the provisions of section ris of the Code of Civil: 
Procedure. There has been ‘no excess of jurisdiction nor. failiré 
to exercise jurisdiction ; and on the facts it is diffic.lt to: say "that 
ris case can be - brought Within the last clause of section 115 [see2 


in this connection Jn re Ram Prasad Molla GU 6022 n ary 
n fi ak fi avan 
There now remains the question whether having regard GE 


terms of sub-sections 6 and 7 of section 195 Criminal Procedure ; 


Code, one or more applications against an order passed by a .civil; 
Court of first instance are contemplated in cases not covered. by g 
section 439 Criminal Procedure Code.- The decided „cases on this 
point are not uniform and -we think the solution of the question-z 
ought to be determined on a consideration of the terms of the-sub-:z 

sections, Now reading the. words of sub-section 6, I doubt if ilios 
words “any sanction, given or refused under the section" could havecz 


been intended to mean anything else but the sanction given or. tree" 


fused in the first instance. If that is so, then only one appeal or rather: 
one application in revision would -appear to have been contemplated 
by this sub-section. Then look at the words of sub section 7-5 Iti] 
provides that for the,purposes of the section every Court shall , bes: 
deemed suhordinate only to the Court to which appeals from such, 
Court ordinarily lie. . I doubt very much if the legislature intended; 
in cases not covered by section 439 Criminal Procedure Code to 

allow a succession of appeals or applications in revision. However . 

that may be, we „think this application must fail on the facts., ` »- 
this case, two Courts have refused to grant a sanction, ‘because they, . 

have held that there is no clear prima facie case against the opposite _ 

parties. This is in accordance with the principle that a sanction i 
given under this section is nota. mêre formal matter and that before, Ld 
sanction can be granted it is necessary for the Court to seo i ` 


' (1) (1909) I. L. R. 37 Cale, 13 (22). 
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théré is a | prima Jade case against. ‘the’ opposite ane ` Further the 
Conit'willbe:astüte: to see that no abuse of tbe'administration of! 
criminal justice takes place. We think there is‘much to" be:said 
infavour ot the view-taken by the- District Judge-that-a mistake was 
probably: commiited by the opposite party Ramshashi Roy in setting 
out-the numbers: ofthe currency notes., "At any rate on tHe-entire: 
facts of ‘this: case, we are ‘not prepara to differ from the view taken 
bysthe*two-GCourts below. . - - d 


"The Rule therefore fails and must be discharged. 


ES “Buming, J J. —The facts are these. 


rg The petitioners, ‘sought! for sanction to, prosecute the opposite, 
B for using as genuine-a certain ‘Bainapatra, whi ch. they allege 
188, forgery and has been fraudulently antedated., 


see he learned Subordinate Judge for reasons which: at present: it is, 
notenecessary'to: specify refused the sanction. . The District Judge: 
was then moved and he also: refused the sanction. The petitioners- 
have moved this:Court and obtained this Rule. The first point that 
has!béén- “argued is- whether this Court has any power to interfere 
afidiif So: under what provision of the law. The petitioners contend. 
gr. "ünder- sub-section (6) of section rgs-the Subordinate Judge is. 
a ‘Court subordinate’to the High Court and so is the District Judge. 


ThE "Suabordinate'" Judge having- refused sanction, -application for . 


sanction could be m:de-to the District Judge andhe having refused.. 
sariction, application could then be ‘made to the High Court. .Sub- . 
sectión-(6) provides "Any sanction given or. refused under this. 


H 


authority, giving ot refusing it is subordinate. " Sub-section (7) 

provides ‘sor the- purpose of this section, - every. Court shall be. 
deemed to-be subordinate. only. to the-Court to which appeals from. 
the‘former Court ordinarily lie, that is to.say' (a) where such appeals , 
lieto one. or more Courts the appellate Court of-inferior jurisdic- 

tion shall be the “Court to which such Court shall.be deemed toibe . 
subdtdin ate” '- 7", f e oss , 


o 'Kehding the plain words of the section it i$ quite clear that fot. 
thé purposes of section 195 the Court of the Subordinate Judge’is - 
subordinate only © to the District Judge. The use of the' word” 
ge oaly ” would’ seem to’ make this clear; The “decisions on the’ 
Nm this Court are somewhat conflicting. Sch 


apa 


"rk favour. of the view, which the petitioners desire us to take 


i age 


(1) (1506) 5 C. L. J. 219. 


thats? Ate the cases of Habibar Rahaman v... Khoda Sieg (1) and - 


~ 


270 


Civit.' 


“1922. 
w 


Sarat 
"v. 
Ramehashi. 


* Cuming S. 


H 


THE CALCUTTA LAW JOURNAL, Do, XXXVI. 
say Shae 

Girija Sankar Roy v. Benode Sheikh (1). These authorities -favour 

the view that this Court could deal withthe matter Kaes ‘seGtion 
195 sub section (6). {RSS 

The contrary view- has been , taken in.the case of. Penn 


Mondol v. Damodar Ghose (2).' This ruling was followed -imthe 


^ case In re Ram Prosad (3). = 


In the case of Hamijuddi v. Damodar (a), it was held that, the 
High Court was not an appellate authority within the meaning. of 
sub-section (7). In that case the District Judge had revoked tte 
sanction granted by the Munsif. | 


, It is perhaps difficult to distinguish this case £6 the t two: «Cases 
Habibar v. Khoda , Bux (4), Girija..v. Benode (1) though... one 
Jearned Judge was a party to all three rulings. In the case of 
-Ram Prosad (3), the learned Judge followed the tuling Hanij- 


uddi 'v. Damodar (2), Reading the plain words of the section 


it would seem quite clear that in the present. case the Court has no 
jurisdiction to interfere under section 195 (6) .& (7) and L have no 
hesitation in following the rulings ZZamijuddi v. Damodar (a). "and 


In re Ram Prosad (3). WEE 


The point then remains, is there: any provision of law-under 
which this Court can deal with the present case. In the case ‘of 
Ram Prosad (3), this Court held that the matter could be dealt with 
under section 115 Civil Procedure Code. In the case of Emperor 
v. Har Prasad Das (5), the Full Court beld that the Court could 
interfere under section 115 of the Civil Procedure Cude or “under 
section 15 of the Charter. That was a case under section 476 of 
the Criminal Procedure Code. 

Speaking for myself and with great respect to the learned Judges 
who have held otherwise I should have. great- ‘difficulty in- holding 
that dn application for sanction to prosecute could be the subject 
of revision under section 115 Civil Procedure Code. 

Section 115 of the Civil Procedure Code obviously refers to 
civil matters and civil matters -only. It is found in the Code of 
Civil Procedure and can have no application to criminal matters, 

An application for sanction to prosecute is made under’ section 
195 of the Criminal Procedure Code. The fact that it is made to 
a civil Court seems to'me'immaterial. Iris granted under a. section 
of the -Criminal Procedure Code and I must admit I find^$óme 
difficulty in understanding how a section of the Civil Prócadure 


` (1) (1906) 5 C. L. J. 222. . (2) (1906) 10 C. W. N. 1026. 
(3) (1909) 1. L. R. 37 Calc. 13. ` > 74) (996) 5 C. L. pi pd 


fei (1913) LL. R, 40-Calc.477 ; 17 C. Le Jo 2450 : eta 
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-Code could be invoked to deal with:a sanction E under, a 
section of the Criminal Procedure Code. 


R ¥ -It has further been suggested that the Court has ’ power under 
-séction ro] of the Government of India Act C 
. Here again speaking for myself and again with great respect I 
‘have considerable difficulty in seeing how it can come within the 
purview of this section. Assuming however that matter could be 
"dealt with either under section 115 Civil Procedure Code or 
section 107 Government of India Act, we could not interfere with 
‘the findings of the lower Court. ‘The two’ Courts have held after 
considering the evidénce that the evidence ‘would not justify grant- 
“ing sanction to prosecute- In doing so they may or may not have 
"come to a wrong finding of fact but it is obviously not a ‘case which 
‘would fall within section 115. Itis not a question of exercise or 
"non-exercise of jurisdiction nor is it a material irregularity or 


: ` illegality. 


Nor would it fall under section 107 nee of India Act. 
That power is exercised only in exceptional cases and this is clearly 
“not an exceptional case. Here two Courts have held that on a 
‘review of the evidence they will not grant sanction. I therefore 

‘agree in discharging the Rule, 
A T. M. Rule discharged. 


APPELLATE CIVIL. : 
Before Sir Asutosh Moolerjee, Knight, Judge, and 
(Mr. Justice Chotsner. 


F. T. KINGSLEY 
WA v. l = - 
_ THE SECRETARY OF STATE FOR INDIA IN COUNCIL.* 


Damages —Licensor,.^ duiy of —Amount of: damages recoverable— Reasonable 
certainiy—Loss sustained, incapable, of .proof—Right, infringement of— 
. Appropriation of land, licensed to uso, inconsistent with enjoyment of license— 
License coupled with interest — Exclusive right to catch , elephant. 
SQ 


* Appeal from Original Decree No. 263 of 1930, against the decree of Mr. 


Mahibuddin Ahmed, Subordinate Judge of Assam Valley Districts, dated the - 


18th August, 1920. 
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- The grantor of a’license’is ünder'an ‘obligation to place the licensée'in'a posi- 


B 


tion to enjoy the license. 2 : ia ER 
A. license for a valuable consideration and accompanied by: the grant of a pro- 

fit a prendre, is a license coupled. with an interest: Wickham v. pagers (1) and). 

other cases. SE 


in defined ‘tracts and for a specified period, it does not follow as a “matter of. 
course that the licerisée would be entitled to. exclusive occupation of the entire. 


H Pai 


territory during such SCH 


- Though every breach of duty arising out of contract gives risa to an action for 
damages, without proof of actual damage, the amount of damages recoverable in, * 
as & general tule, governed by the extent of the actual damage sustained in conse- ^ 
quence of the defendant's act: Hiortv L, N. W. Ry. Co. (3). In cases admit: ! 
ting of proof of such damage, the amount must, be established with reasonable . 
certainty : The Commerce (3). But this doos not mean that absolute certainty i is 
required ; ‘nor, in all cases, is there a necessity for direct evidence as to the, - 
amount. ' Damages aro not uncertain for the reason that the loss sustained i is., 
incapable of proof with the'certainty of mathematical demonstration or is to some” 
extent contingent and incapable of precise measurement. 


In actions for breach of contract, where there has undoubtedly been an infringe- 
ment of a right, nominal damages are recoverable, even though no actual damage 
can be proved : Marsetto v. Williams (4) and other cases. ; 

An appropriation of the land licensed to any use inconsistent with the enjoy- 
ment of the license, works a revocation, and the licensee may maintain an action 
for damages against the licensor for breach of contract in unlawfully revoking it. 


Appeal by the Plaintiff. 
Suit for damages in respect of a license for catching Peponi 
The material facts appear from the judgment, 


Mr. R. C. Bonnerjee, Babus Apurba Charan Mukherjee and. 
Sures Chandra Basu for the Appellant, mrs 


Mr. W. Gregory, Babus Dwarka Nath: Chuckerbutty and 
Surendra Nath Guha for the Respondent. te 
f C. ALY." 
The judgment of the Court was delivered by s x 


Mookerjee, J :—This is an appeal by the plaintiff i ina suit, 
instituted against the Secretary of State for India, for damages in 
respect of a license for catching elephants in Assam. On the 16th! 
June, 1915, the plaintiffs, Frederick Thomas Kingsley, a European’ 
British subject, obtained from the Deputy Commissioner, - Goa! para, 
a license to catch elephants in Goalpara Mahals Nos. I and Il and" 

(1) (1840) 7 M. & W. 63 ; 56 R. R. 623. K pt 

(2) (1879) 4^Ex. D. -188.. (3) (1850) 3 W. Bob, 284. ie sad 

(4) (1830) 1 B & Ad. 4153 35 R. R. 329. gt Ug 


v 
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Bhutan- Mahals Nos. I and II, for the period from 1st October, 1915 
to 315t March, 1916 and from rst October, 1916 ‘to 31st March, 
1917. The plaintiff paid a consideration: of Rs. 66,000 for the 


license. The plaintiff captured 279 elephants in the first year and 


342 elephants in the second year. The case for the plaintiff was 
that'he could not catch as many elephants as he would have done, 
but for the wrongful acts of the officers of the defendant His griev- 
ance was three-fold ; first, the operations were delayed by reason 
of the failure of the defendant to provide him with the requisite 
pass- port; secondly, the removal of captured elephants was hin- 
dered. by reason of wrongful refusal of the officers of the Forest 
Department to accept the prescribed royalty and to issue the tran- 
sit passes ; and, thirdly, that the depot at Hail River and the whole 
of the Goalpara Mahals were wrongfully burnt out under the orders 
of. the officers of the Forest Department. The damages under these 
three heads were claimed as follows : 


(i) Delay in commencement of operations Rs. 5800 
(ii) Hindrance in the removal of elephants Rs. 5000 
(iii) Loss due to fire— 

(a) Hail Depos séi a .. Rs. 951 

9 Goalpara Mahal SN 

` 1915-16. ... .. Rs. 21,500 
( ¢) Goalpara Mahal J E 
1916-317  ... . Rs, 23,400 


The Subordinate Judge has assessed Rs. mE under the first 
head and has refused.the claim in respect ofthe other two heads. 
The plaintiff has appealed against this decree,. and a memorandum 


-of cross-objections has been filed on behalf of the defendant. The 


matters in controversy have thus been re-opened in their entirety. 

` As regards the first point, we are of opinion that the- plaintiff had 
a cause of action against the defendant. The plaintiff, who. ac- 
quired the right to the license as the. highest bidder at a public auc- 
tion, was a European British subject. He could not cross the in- 
ner line into the Bhutan Mahals without the special sanction of the 
Government of India. . The officer of the defendant should conse- 
quently have been ready to provide the plaintiff. with the requisite 
inner line pass. It is an elementary rule that the grantor of a license 
is under.an obligation to. place the licensee in a position to enjoy the 
license. The result was that the reference to the Government of 
India took some time, and the plaintiff was not enabled to enter the 
Bhutan territory till about the r5th October at the earliest. It can- 
not be reasonably urged that the plaintiff might :have . managed the 
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business through his'agents. The-answer is; that-he: was-entitledsto:2 
be present’and to start the’ operations! ‘personally. “There is thife no 
escape from the position’ that the ‘operations were‘ délayed, ‘for twos 
weeks, by reason of default on the part of the. officers -of the defénzd 


‘dant,’ The plaintiff-is eonsequently’ entitled to damages. TheSitb-si 


ordinate Judge has held that'the damage -should be assessed on ‘thang 
basis of what he''calls:the :"actual^loss" sustained by. the plaintiff 
rather‘than the “profit the plaintiff “would -have made during’ thisiv 
period. On this basis, which’ ignores'the fundamental. principle:ofa: 
the law of compensation, formulated’ by the Roman jurist, /ucoum:c 
cessans, damnum emergens—loss “ suffered). gain prevented-—the ; Sub- 


-ordinate Judge has allowed: the plaintiff a-refund- of the licensé-fee 


during this period and the ‘expenses:incurred: in connection with thé 
stockades: “This he has assessed‘ at Rs.: 1537-8-0. The. plaintiff; onz 
the othér hand, urged ‘in the Court. below,''and the argument haze 
been repeated here, that the damages: should -‘be-assessed’ on: thes: 
‘basis of the probable number of elephants which -might bade- beem 


captured during the period. The Sutordinate Judge describes: theg 


assessment of damages on this basis as-purely speculative, becauge.; - 
there is no'certainty:as to the: number or’ value: of. the: elephantar 
which might have beén: captured. We are’ not. prepared -to “agrees; 
with the Subordinate:Judge on this point. It may be conceded: tiat? 
though every breach of duty ‘arising out of contract: gives rise-torans 
action -for sdamages, without- proof Cof: actual damage, Marsetti v. 
Williams (vy ; Embrey v. Owen (a), the amount of damages recover- 
able;is,«as a: general. rule, governed by.the extent of the actual. damarı 
ge:sustained in-conseque nce of the-defendant’s act : Hiort EE 
W. Ry: Co: (3); “In. cases admitting of proof of such damage, ‘the; 
amount must be established with reasonable certainty » Ze Com: 
‘merce (4). ` But thigidoes not: mean that absolute certainty: is re: 
quired; nor, in:all cases, . is there.a-necessity. for direct. evidence; as, 
to the amount; . Ddmages.are not uncertain for the. reason tliat.the: 
loss sustained is incapable-of. proof ‘with the. certainty of mathemati. 
cal demonstration or:is to: some. extent contingent and. incapable: Of 
precise: , measurement. ::As Harlan,..]. -observed | in‘. ; delivering.the; 
judgment. of: the :Suprenie Court, of the, United States: in. Hetsel yo Ye 
Baltimore and O. R. Co. (5), certainty to reasonable extentis.neces; 
SCH and the meanihg of that PE isr: that. the, ‘logs. or PL 
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must:be-so far removed “from speculation “or ‘doubt as to create in 
the: minds. of. intelligent and.reasonable:men the belief that it was 
most likely to follow from the breach of the contract and was a pro; 


bable.and direct result thereof. To the same effect is the decision . 


in-Morris. v.. United States (1), that where absolute certainty is im- 
possible, ‘judgment: of fair men as to damages directly, resulting 


governs; . The true doctrine lies between: the:’two opposing extreme . 
views. which are. well set: out in ‘the following: judicial pronounce: - 
ments, made in puns ! where, e are left to be assessed . 


by: juries : 
pine: " BEE as: lte in Wolcott: We Mount (2): 
It must’ not be supposed that mere speculative profits, such as 


might. be- conjectured to have been the probable: results of an adven- . 


ture which was defeated by the breach of the contract: sued on, the 
gains from which aré-entirely conjectural, with’ respect-to which no 
mesins-exist-of ascertaining, even approximately, the probable results, 


can; under any circumstances, be brought'within ‘the “range of dama: - 


ges‘fecovérable. The cardinal ptinciple in relation to. the damages 
to: be:compensated- for on the breach of à'contract, ‘that the plaintiff 
mitistiestablish the quantum of his loss by evidence from which the 
jury will be'able to estimate’the éxtent of his injury; will exclude all 
such elements: of injury as are incapab'e of being ascertained by the 
usual -rules.of evidence to a reasonable degree of certainty." : 

© Christiancy, J. observed as'follows in‘ A/lison v: Chandler (3): 

*: ^ Shall the injured party be -allowed ‘to recover no damages (or 
méiély nominal) because ‘he -cannot^show the exact: amount with 


cértainty, though he'is ready to show, to the satisfaction of the jury, 


that he Tias: suffered large damages by ‘the "injury ?: Certainty, it is 
túe woúld be thus attained y but it would:be ‘the certainty of injus- 
tice. Türies'are allowed to act upon-probable.and inferential, as well 
ds direct and positive proof. ‘And when, from the nature of the case, 
the'amourt-of ‘the damages cannot be estimated - with «certainty; or 
dhly'a part'of-thetà can be'so estimated, we can see nd objection to 
placing: before the jüry'll the‘facts and» circumstances of the case, 
liivinig any tendency to -show- damages, or 'their probable amount; 
s abito enablé:them-td make the 'most'intelligible and:probable ‘esti- 
maté-which the nature of the case will permit." Bop OS UE 
“an the casé:before'üs, the plaintiff'has proved > that ‘he has'o an 
average-captüred-one elephant’per Meme NN which: would 
(1) (1899) 174 U. S. 196 (291). : " ae f 
(sy (1873) 36'N. J. Le 262 Be 13 Am. Rep 4384. - 
(3) (8863) 11 Mich. 542 (555). - ` e teehee E LACH 
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make six elephants in two weeks in the three stockades concerned- ;. 
on this basis, he urges that the damage should be calculated on the; 
aggregate price of six possible captures. The Subordinate Judge. 
has rejected this contention on the ground that there is no certainty; 
that, during the period in question, any elephant at all would, have: 


. been captured. If this view were. well-founded, no damages could 
be assessed where a person had been dispossessed from a fishery-or. ` 


even a tract ofland. It might well be ‘argued that there . was. no? 
certainty that if the owner had continued in occupation, he would. 
have been able to catch fish or grow crops. Yet, when a person: 
has been forcibly prevented from fishing in public waters, he? may 


` give evidence of the average quantity of fish caught in the “waters. 


from which.he has been excluded by the defendants and the probable : 
value-thereof ;-this is taken asa fair meastire of the damage which.: 
he has suffered from being deprived of the opportunity to make dg: 
catch.of fish. Similarly, in the case of dispossession» of land, the: 
mesne profits are based on an -estimate of the average outturn.of, 
crops, ‘though there is no guarantee thatin a particular year.the, 


` entire crop might not have been destroyed by drought or Hood. 


even if the land had remained in the occupation :of the rightful: 
owner. It must. further" be remembered that in the extreme’: 
case, where the defendant has, by his own wrong, put it out ob 
the plaintiffs power to prove the quantum of'damage exactly,» 
the’ presumption. is against the. defendant, and the burden: 


-is upon him-to reduce the amount from the highest . possible estis ci 


mate.. Mr. -Bonnerjee has urged, in the words used by Lord Macna- , 
ghten in Williams v. Giddy (1) that if any more exact standard! 
were set up,” ““ plain folk would-call it a mockery, a sham,.a re: 
tence... This is emphatic language ; but the substance of thes 


' matter is, that only such approximation to certainty is required as: 


would satisfy the mind-of a prudent and- impartial person ; see the ^ 
decision of the House of Lords in Gracie v. Argentino (2). Besides,, 
if the. method adopted by.the Subordinate Judge were approved, v 
the plaintiff would be entitled.to nothing beyond a return ofthe. 
purchase money and refund of the expense actually. incurred, even ~ 
if he were deprived of all enjoyment of the right granted to him. 
We are of opinion that in the ‘present case the damage under the 
first head should have been assessed on the basis claimed by the 
.plaintif and Rs. .5,800 should have been ' awarded instead of ` 
Rs. 1537-8-0. JO "t 

As regards the,second point, the Subordinate Judge has correct; 

(1) (1911) App, Cas. 381. (2) (1889) 14 App. Cas. 5194 nie o6 


a 


tA 


> 


ae 
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ly Held: that the plaintiff KÉ ‘cause of action against .thé defen’ dant. 
THE Deputy: Commissioner directed that royalty be received from 
the^plaintiff Ar the -Haltugaon ‘Forest Office'and-the transit passes: 
issüed'; therefrom. The Deputy Conservator of Fórests did : not, 


however, carry out the instructions. The result-was.that ‘the Range ç 


Officer at -Haltugaon declined to-receive from - the plaintiff Rsi 4100 
ow the and January, 1916and to issue transit . passes.: ` The Deputy © 
Coinmissioner gave the direction in exercise of his lawful authority 


andéhis subordinate officers should have carried it out. The plein-: 


tifb was thereafter entitled to tenderthe'royalty .dues at thé Haltu- 
gaon Forest office, and the ‘wrongful -refusal or the part of the 


' officer concerned'gave the plaintiff a cause of action for: damages 


fotcbreach of contract. But; although the. Subordinate:: Judge.has 


‘taken this view:he has dismissed the claim'on the: ground that the 


plaintiff has failed to prove actual-damage. Ehe evidence, however, 


leaves.no. room. for. doubt that the plaintif was. seriously inconve- ` 


nienced, as the. elephants ‘were held: up .by reason of the refusal 
ofi the. Forest Officer to receive the royalty tendered and to issue the 


transit ‘passes. :Itis no answer to say that elephants ate auctioned ^ 


offiinmediately on. arrival at the depot; that- is.the general rule. 
Butt is not proved that this happened with each of.the elephants 
held up on the and. January, 1916.. Besides, -even if the elephants . 
found buyers, the ; plaintiff. would. be bound: to provide them with 
transit passes, and if the animals were likely to be detained, the. 
fact: would, in:thé normal course, of events, be taken into account.in 
thexsettlement of.the . prices. offered. , We must .further. remem- 
ber:.that ‘tin. actions . for breach of contract; where. .there has 
undoubtedly been an infringement of. a, right, nominal damages 


are-recoverable, even though no. actual damage can be proved: . 


Marzetti: v.. Williams (1) ; Warre v. Calvert (oi: Embrey v. 
Owen: «(3) i Twyman v. Knowles (4). But we are of opinion that 


the-evidence makes out that, the plaintiff did suffer, actual damage ` 


from the ‘non-receipt of the transit passes, specially.as (he, trained 


, elephants would have to be. maintained during the period. .In 


Tv view- -of the;number of elephants (100) detained, “and the period of 


detention (a weeks), Rs. 1000. may. fairly est assessed as damages 


‘under this head... . - : 


Oh Ze the third "ol ihe gang has, according to the 


i (1830) 1 B. & Ad. 415; 35 B. R. 329. E 
(2) (1837) 7 A. & E. 143 ; 44 R. R. 694. MEL 
GY 850 6 Ex. 353; 86 R. R. 331. gert "Drei 
(4) (1853) 13 C. B. 223 ; 93 RR, 510. AES as Ie 
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Subordinate Judge, failed to establish that the fires which EE 
his.operations were due to the action of the forest authorities ;-;inr 
other words, the plaintiff has not shown with reasonable certainty 
that loss resulted to him from the alleged wrongful act of the: defen: 
dant The evidence, which is accurately summarised by the Subota: 
dinate Judge, makes it clear that there were accidental-fires as -alšọ 3 
departmental fires. The departmental fires, which are apparentlyc 
periodical and systematic operations, are considered necessary -for;; 
purposes of sa/.timber reproduction. They are as a rule carried: out-: 
reasonably and .properly, and the. burnings are conducted under- 
such control and supervision- as is practicable in the circumstances. 
There is little doubt that the elephant catching operations were, GP 
a large extent, hampered by reason of the fires, whether accidental, 
or departmental.: On the one hand, the evidence does not indicate: 
which fires were accidental and which were departmental ^ On the 

other hand, it is.not made out with cértainty that departmental -fires- 
could not have extended beyond the original limits designed, and- 
regarded, outside those areas, as. accidental fires of. unknown origin; 


. We are, however, not prepared to disagree with the Subordinate - 


Judge that there, were.extensive accidental fires jn addition to then 
departmental fires, and that the evidence does not establish that. 
the elephants, and if so, how many, were in fact scared away by 
the departmental fires or that the fodder was destroyed thereby, and 
if so, to what extent, St 
But the plaintiff-has urged that. the: defendant could. not derogate, 
from his grant and could not; as grantor, interfere with the lawful, 
enjoyment of the right conferred.on the licensee. It'need not bey 
disputed that an appropriation of the-land licensed, to.any use in-- 
consistent with the-enjoyment of the-license, works a revocation, and- 
the licensee may maintain an action for damages against the licensor - 
for breach of.contract in unlawfully revoking it. It may also “be. 
asstimed that the license, in the present case, was not revocable ; : 
the license was for valuable consideration, was accompanied by the 
grant of a profit a prendre, and was consequently a license coupled 
with an interest: Wickham v. Hawker (1) ; Wood v. Leadbitter (a) ; 
Smart v. Jones (3) ; Hooper v. Clark (4) ; Kerrison v. Smith (5). It 
may further be conceded that; prima facie, the grant entitled the - 


a) (1840) TM. &' W. 63; 56 R. R 613. 

(2) (1845) 13 M. & W. 838; 67 R? R. 831.. 
(3) (1864) 15 C. B. N, S. 717; 133 R. R. 733. 
(4) (1867) L. R. 2 Q. B. 200. 

(5) (1897) 2 Q. B. 445. 


e 
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plaintiff to tke exclusive right to ch elephants within- the defined 


trdvtscalid'for:the specified: period. “But it does not.follow as a 


mätte? op course that. the plaintif. would:be entitled te--exclusive- 


odsipation of tlie. entire--territory during such’ time: ^ He “has -no 


rigtifefor-instarice; to.-hunt' animals -other than elephants in the- 
regérved forests, noi-to fell.timber-therein. `. Such-rights may, . under: 


aütlority from. -tlie’.:Crovn;! be-\presumably exercised -by - other 
paons without interfering “with -the-enjoyment- of the right. creatéd- 
infvouir<of the plaintiff. ` Weiobserve theré'is no “express reservation 
insf&voür of-the-Crown aš to-forestóperátions by fêdodrse to depart: 

menal firés bt other niethods,* and whether ` Such a reservation is- 


impliéd by“tisage Or custom ‘it:thé<dase-of grants- ‘Of this description, i 
h$$ not“ béen-- investigated. ` *Th6:“question might have- been -of 
iuipóftànce; if'theré -wereiany possibility- of. proof that the pags A 


did-in'faet suffer-tlamagé from the departmental fires, `+ 
9tBit we are by-tio-rneans batisfied that ‘any useful - -parpose woüld 
b&sérved- -5y a- further- -enquiry'into this matter, though- the, impres- 


siditis Jett en -our minds, frém-'a perusal of the official: corres-- 


pohdétice on the record, that the undoubted rights of-’the plaintiff 


WaSthotas' scrupulously safeguarded as might have’ bedn: expected. 


Off 'thé record às it stands, it is'impossible for us, however, to-àward 


diefplaintift. -damages, ‘tinder the. third head ; the plaintiff -fails bere, 


aivelf'trom uncertainty of cause of sani as from: ja of 
eXfent Dr damage.” +< i k ; 

The result is that the appeal is allowed in part, SE PM CrÓss- 
oUjectiohs disallowed. *'Thé.:deéree of the Sübordinate Judge is 
modified, and the amount of damages raised from | Rs..'1537-8-0* to 
RS 6800 The plaintiff will have his costs in both Courts on 
this discunt where the cost is' *allowed-ad valorem ;:--other::costs'. will 
Déullówedinfulk "The heating fee inthis Court will be assessed 
atRSP36o; "The-defendant will bear his own costs in both’ Courts... 
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Uo M 

Before Str Thomas William Richardson, Knizht, Judge, and sr. 
E l Justice Suhrawardy, D PS oo 
GE viks 
. ALI MOHAMMAD AND OTHERS 5o uu 
P ` e ARANI 
Ja SHEIKH KATU AND OTHERSÜ UN 
Customary righi of way— How proved—Boidence—Length ‘of user and ier, 


sieht — Lost grant. 


Where the right claimed i isa NE right of way, itis "P an easement, 
in the legal sense of that term. Even if it were an eas^ment, it is not necessary, 


for the plaintiff to rely on the provision of section 26 of the Limitation Act, ifthe - 


existence of the right can be otherwise established. ` S 


Customary rights of way and other similar customary rights are distinguished 
on the one hand from the corresponding private rights (vested in particular indivi- 
duals or in the’ owners of particular tenements) which ‘commonly have their 
origin in grant or prescription," and on the’ other hand from public rights in the 
full sense the source of which ‘is ordinarily dedication " Thote rights which, 
having their origin in custom belong to certain classes of persons or certain por- 
tions ‘of the public such as the inhabitants of a village, are customary “rights. 
Where a right of this kind is disturbed, a remedy may Le sought by means ora 
representative suit : Chuni v. Ram Kishen (1). < DM 


A right based on custom, is established by proof of the custom and it i8 not 
necessary that there should be evidence from which a lost grant may be presumed > 


It is not necessary that a custom should be traced back for the whole time net 


cessary to make it immemorial, whatever that time may be. The evidence must - 


be sufficient to show that the right has been openly enjoyed for such a length of 
time as suggests that originally by agreement or otherwise the usag: bed. become. 
customary law of the locality : Kuar Sen v. Mamman (;) referred to. aes 

-The doctrine of the lost grant is applicable to private rights claimed by, prese, 
cription. lt is inapplicable to a right claimed on t^e basis of immemorial custom. 
It is inaccurate and slipshod to speak cf the local understanding or agreement or, 
practice which comes to bea local law or custom asa grant. The question ot 
legal origin is only of importance where itis suggested that the right date 
might have originated within tho time of memory, whatever that time may be, Im 
the case of a custom, its legality depends ou such considerations as its reasonable- 
ness and its certainty. EE 


* Appeal from Appellate Decree No. 1818 of 1919, against tne decree of 
Babu Upendfa Chandra Mukherjee, Subordinate Judge, rst Court, of Sylhet, 
dated the 19th June, 1919, reversing that of Babu Satya Saran Guha, Monsiff, 1st 


Court, at Moulvi Bazar, dated the 15th March, 1918. (seas 
(1) (1888) I. L. R. tg Calc. 460 (464). NEI 


(2) (1895) I. L. R. 17 All. 87. " et cri 
n iat 


Wd 


ER i 
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AM SS, 
As to the length of user or enjoyment which must be proved before a local 


custom may justifiably be inferred, no definite rule can be laid down But if the 
existence of the custom depends on oral evidence, and the user or enjoyment is 
taken back as far as living memory can be expected to go, then in the absence of 
rebutting evidence, it is not unreasonable to siy, praswmitur ret-o, or to infer an 
immemorial enjoyment of the right, or in Beng:l, an -enjoyment from the time of 
the Permanent Settlement. In other words, on such evidence being adduced, io 
support of the custom, the burden of proof is shifted and it is for those who deny 
tlie existence of thé custom, to adduce rebutting evidence 


If the evidence shows, that the right has been enjoyed for a considerable period, 
say 30 or 40 years, then the burden of negativing- the right claimed is on those 
who-deny its existence. ' 
afi . 

Appeal by the Plaintiffs, 
Le; Suit claiming a right of way over a certain tract of land. 


wd ‘The material facts appear from the judgment. 
tar 


edi Dr. Sarat Chandra Basak and Babu Hemendra Kumar. Das for 
the Appellants, 


"Babus Brojo Lal Chakrabutty, Biraj Mohan Mojumdar and Bs- 
diis Nath Palit for the Respondents. 


The judgments of the Court were as follows : 


sor Richardson J :—This is an appeal from the decree of the 
Subordinate Judge of Sylhet dated the 19th June 1919 reversing 
the decree of the Munsiff of Moulvi: Bazar dated the 15th March 
1918. The pla ntiffs in the suit claimed on behalf of themselves 
and other inhabitants of the villages of Narainpasha, Paschim Atghur 
and Jatarpura right of way leading roughly from these villages on 
the north to a tract of land on the south, known as Hail Haor, 
which. the learned Munsiff describes as “the public pasture 
ground ” The plaintiffs duly obtained the leave of the Court to 
bring the suit under order 1, rule 8 of the Code of Civil Procedure. 
In view of the order we are about to, make by which the case will 
be remanded to the lower appellate Court, I desire to intimate 
at/once that nothing which I may say in the course of this judgment 
is intended to express any opinion at all on the merits one way or 
the other. d 

‘The controversy relates to the southern part of the way which 
the plaintiffs describe and claim. The northern part of the way is 
called according to their case Gorakandi’s Dara. .The portion in 
the centre is called Dwiguner Dara and then comes the portion on 
the south in respect of which the dispute has arisen known as Bha- 
ter Dara or Bhater Khal, That portion of the way lies between 
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F and G on the co nmissioner’s map a3 corrected by the learned 
Munsiff who ‘made two -visits to the locality at the request of the 
parties, one in December roty and one in January r918:2-[he 
learned Munsiff made notes of his two local inspections and-these 


- notes are on the record. The leamed’ Munsiff, therefore, having 


seen the lie of the land, was in a position to understand and:appre- 


. ciate the bearing of the evidence adduced before him by. the: par- 


ties. : a a Ete 
In the result he cane to the conclusion that the right of-way 
claimed had been established and he made a decree in the plaintiff’s 
favour. : : ] * eat Lë 
In the lover appellate Court the learned Subordinate -Judge 
reversed this decree on the-.ground to use his own words that:the 


-evidence on the record was not in his opinion “ at all convincing to 


establish a user co npetent to establish a right of way by grant-or l 
otherwise." ` E 7 

Now, there is no doubt that the question at issue is in essénce 
a question of fact and: if we were not of opinion that the learned 
Subordinate Judge. approached the ‘evidence in a way to which 
éxception may properly be taken in point of law, we should of 
course have no jurisdiction to interfere in second appeal. oa 

The point of law which arises turns on the nature of thé right 
claimed and the nature of the evidence by which such a right is 
capable of being supported. The right claimed is a custoniary 
right of way. It is not an easement in the legal sense of that term. 
But even if-it were an easement, it was not necessary for the plaintiffs 
to rely on the provision of section 26 of the Limitation Act, if the 
existence of the iight could be otherwise established. No fault 
therefore can be found with the observation of the learned Subor- 
dinate Judge-that “plaintiffs did not claim the right of way:as a 
prescriptive right acquired under section 26 of-the Limitation, Act." 
So far he correctly understood the position. ` -< od8£ 

As to customary rights of way, in the judgment delivered by 
Wilson J, forthe Full Bench in Chuni Zall v. Ram Kishen Sahu (1), 
such rights of way and other similar customary rights.are distin- 


` guished on the one hand from the corresponding private rights 


(vested in particular individuals or in the owners-of particular 

tenements) . which “commonly have their origin in grant or pres- 

cription " and on the other hand from public rights in the full: sense 

the source of which “is ordinarily dedication. " Those rights-which, 

having their origin in custom belong to certain classes of persons or 
(1) (1888) I. L. R, 15 Calc. 460 t464). S Eet e 


Y, 
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bzcertain portions of the public ‘such as the inhabitants of a village are 
ocustomary. rights. "It is specially important,” says the learned 
ajfüdge, "that this class of rights should be clearly understood and 
azbòme in mind in a country like India -where interests of the most 
qnessential -character . depend upon custom.” ‘Further on the 
-axlearned- Judge recognises that where a right of this kind is disturbed 
-::& remedy may be sought by. means of a representative suit such as 
the present and there is no dispute now that such a suit as the 
present is maintainable. à 
27: 7 The suit, then, is properly famed. "The fal set up is attributed 
to the force of a local custom and the next question is what is the 
agnature of the evidence by which such a -right may be established. 


srlt.is:at, this point ‘that I find a difficulty in-the judgment of the 


zileatned EI At ae commencement of his judgment 
tohe says this :— 

“ The plaintiffs claimed the scit of way over the depan land 
5588; part of a village road and used for a period of more than roo 
bəyears or, in other words, from time immemorial: The defendants 
jchaving denied the plaintiffs’ right of way, it was incumbent upon the 
‘w. latter to prove that the way was created by grant or otherwise. User 

for a long time of which no history is traceable would raise the pre- 
ënn of such a grant." E 
zi; Then come: the sentence which I have already quoted that “ the 
Serene: is not competent to establish a right of way by grant or 
_- Otherwise, ? ; 
21. Now, a right based on custom is established by proof of the 
3c:cüstom and it is not necessary that there: should be evidence from 
Tr Which a lost grant may be presumed. 
-:czt: Moreover it is not necessary in my opinion that a^custom should 
& be traced back for the whole time necessary to make it immemorial, 
"whatever that time may be, which I understand is what the learned 
Subordinate Judge means when he insists on evidence of “user for 
ycaclong time of which no history is traceable ” 
div The matter is adverted to in a passage in the judgment of Sir 
-atfóhn Edge C. J. and Banerji J. in Kuar Sen v. Mamman (1) which 


23 ‘has received the concurrence of the Madras High Court in Palaniandi 


ishZévan v. Puthirangonda Nadan (2) and of the Bombay High’ Court 
-2ih.Mohidin v. Shivlimgappa (3). ‘“ A local custom" thé learned 
serjadges say "to have the effect of excluding or limiting the operation 
dt the géneral rules of law must be reasoriable and certain. ' A local 
TO £7: (y (1895) LL R 17 All. 87. (2) (1897) 1. L. R, so Mad. APS, 

(3) (1899) I: L. R. 24 Bom. 666. ( 2c 


' 283 


Civit. 


a 
1922. 
— 


- Ali Mohammad 


9. 
'Sheikh Katu. 


Richardson, F. 


1284, 


Civit. 


1923. 
kel — 
. Ali Mohammad 


v. 
Sheikh Katu. 
Richardson, $. 


— 


Inv 
THE CALCUTTA LAW JOURNAL. [Von XXXVL 

custom as a general rule is proved by good evidence of a usagé 
which has obtained the force of law within the particular district; 
city, mohalla or village or at the particular place in respect of (De 
persons and things which it concerns. Where it is sought to estab- 
lish a local custom by which the residents or any section of (hem: 
of a particular district, city, village or place are entitled to commit 
on land not belonging to or occupied by them, acts which if there 


was no such custom, would be acts of trespass, the custom must "er - 
‘proved by reliable evidence of such repeated acts openly done 


which has been assented and submitted to, as leads to the conclu- 


‘sion that the usage has by agreement or otherwise become the lecal 


law of the place in respect of the persons or things which it vo" 
cerns. In order to establish a customary right to do acts which: 
would otherwise be acts of trespass on the property of another the 
enjoyment must have been as of right, and neither by violence nor' 
by stealth, nor by leave asked from time to time. We cannot 28 
these provinces apply the principle of the English Common' jaw 
that a custom is not proved if it is shown not to have been im- 
memorial. To apply such a principle as we have been urged by the” 
counsel for the appellant to do would be to destroy many customaty’ 


-rights of modern growth in villages and other places. The statute’ 


law of India does not prescribe any period of enjoyment during 
which in order to establish a local custom it must be proved that 
a right claimed to have been enjoyed as by local custom was enjoyed.’ 
And in our opinion it would be inexpedient and fraught with the 
risk of disturbing perfectly reasonable and advantageous local usages’ 
regarded and observed by all concerned as customs to attempt to 
prescribe any such period.” ` jt 

It is not necessary for us in the present case either to deny that' 
local customs in India may have a relatively modern commencement 
and growth or to go with the learned Judges to the length of saying" 
that the principle does not apply in India that a custom is not 
proved if it is shewn not to havs been immemorial. In thé result’ 
the learned Judges held that the custom with which they had ro 
deal had not been established and perhaps what was actually de- 
cided is to be found, stated negatively, in the passage which follows! 
the passage which I have read, where the learned Judges say :— 

“In our opinion a Court should not decide that a local custom: 
such as that set up in this case exists unless the Court is satisfied 


H 


of its reasonableness and its-certainty as to extent and application,’ 


and is further satisfied by the evidence that the enjoyment of the 
right was not oy .eave granted or by stealth or by. force, and that 
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it had been openly enjoyed for such a length of time as suggests 
that originally by agreement'or otherwise, the usage had become a 
customary'law of the place in respect of the persons and things 
which it concerned." 

“These last words are the words on which I should desire to lay 
stress for the purpose of the present case. The evidence must be 
sufficient to show that the right *has been openly enjoyed for such 
£.length of time as suggests that originally by agreement or other- 
wise the usage had become customary law of the locality." 


<- Where, as it seems to me, the learned Subordinate Judge fell. 


into error is firstly in supposing that the existence of the custom 
depended on the presumption of a lost grant and secondly in 
supposing that there must be direct and positive evidence of the 
immemorial enjoyment of the right claimed. 

“The doctrine of the lost grant is applicable to private rights 
claimed by prescription. It is inapplicable to a right claimed on 
the basis of immemorial custom Itis inaccurate and slipshod to 
speak of the local understanding or agreement or practice which 
comes to be a local law or custom as a grant. The question of legal 


origin is only of importance where it is suggested that the right 


claimed might have originated within the time of memory, whatever 
that time may be. In the case of a custom its legality depends on 
such considerations as 115 reasonableness and its certainty and no one 
suggests that the right claimed in the present case is unreasonable 
or uncertain. 

As to the length of user or enjoyment which must be proved 
before a local custom may justifiably be inferred perhaps no definite 
rule can be laid down. But if the existence of the custom depends 
on oral evidence, and the user or enjoyment is taken back as far as 
living memory can be expected to go, then ‘nthe absence of rebut- 
ting evidence it is not unreasonable to say, presumitur retro or to 
infer an immemorial enjoyment of the right, or say, in Bengal, an 
enjoyment from the time of the Permanent Settlement, In other 
words on such evidence being adduced, in support of the custom 
the burden of proof is shifted and it is for those who deny the exis- 
tence of the custom to adduce rebutting evidence This they may 
do, for instance, by showing that the user which issaid to be a 
customary user as of right originated in some way which displaces 
the theory of a customary right. 

541 think the cases bear me out when I say that if the evidence 
is s sufficient to show thata particular rightof this kind has been 
openly enjoyed as of right for 3o or 4o years, or perhaps for ao years, 
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I am not laying down a rule applicable to all cases, but if the 
evidence shows, that the right has been enjoyed for a considerable 
period, say 30 or 40 years, then the burden of negativing the right 
claimed is on those who deny its existence. If that be correct, the 
standard which the learned Subordinate Judge applied to the evi- 
dence for the plaintiffs in the present case was too high. He impos- 
ed on the plaintiffs a heavier burden than that which they ought to 
bear. Referting to plaintiffs’ witness No. 3 the learned Judge says . 
that “ he spoke of the user for 30 or 40 years only.” The learned 
Judge goes through the whole of the evidence for the plaintiffs very 
much in that way. In no case does he say that he disbelieves any 
particular witness and the impresion ‘which the judgment leaves on 
my mind is that the learned Judge without disbelieving the evi- 


„dence for the plaintiffs considered that evidence insufficient with 


reference to the standard which he had setup. It is in that res- 
pect that, as it appears to me, the judgment is unsatisfactory and 
cannot stand. ; j 

There is another minor point to which I may invite attention. 
Towards the end of his judgment after he had dealt with the evi- 
dence the learned Subordinate Judge says “the condition of the 
locality from C to E as marked by the learned Munsiff makes the 
existence of a pathway- on that spot improbable. The Jdee/ between 
D and E shows that no pathway for walking can exist. The portion 
B to C isa channel and it too demolishes the theory started by 
the plaintiffs." In my opinion the learned Subordinate Judge has 
not dealt with the plaintiffs’ claim quite in the shape and form in 
which it was advanced, The first prayer of the plaint shows that 
the plaintiffs asserted a right of way to be enjoyed “ by driving 
their cattle over the same and by passing along the same with 
their cattle in Hemanta season and by plying their boats along 
the same in rainy season." So too in paragraph 1 of the plaint-it 
is said: ‘ The residents of the northern quarters of mouza Narain- 
pasha, Paschim Atghur and Jatarpur are greatly and indispensably 
in need of driving their cattle to Hail Haor for grazing and of ply- , 
ing their boats in rainy season for carrying grass, after cutting the 
same from Hail Haor.” There seems to be no question of two , 
separate ways, one a pathway and the other a water way. The 
case made is that the same way 1s a water way during part of the 
year and a pathway during the remainder. I do not understand there- 
fore how the Subordinate Judge draws an inference adverse to the 
existence of the right claimed from the fact that when.the learned 
Munsiff visited the locality in December 1917 part of the way claimed ` 
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e was dudes water and not ‘suitable for walking. upon. I merely 
mention that as a matter to which when, the case goes back atten- 
tion may be directed. e ei 

“In my opinion, for the reasons I have. set out the judgment and 
decree of the Subordinate Judge should be set aside and the case 
remanded to the lower appellate Court in order that the appeal 
thereto may be reheard by such other SCENE Judge as the 

: District Judge may appoint. 2 i 
' Costs will abide the result, 
. Suhrawardy J :—I agree. ME 
A, T. M. Appeal allowed ` Case remanded. 
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| Before Mr. Justice C. c Ghose and Mr. Justice Ge 
ASUTOSH DAS.GUPTA `“ ^" 
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V. ` 
PURNA CHANDRA GHOSH AND ANOTHER.* 


Defamation— Publication of defamatory maiter—Penal Code (Act-XLV of 1860), 
sections 500, 501, joint trial under, if valid—High Court, if can hear private 
complainant in the exercise of its revisional power. 

On the complaint of the petitioner, the opposite parties ‘A and B were put 
upon their trial on charges under sections 500 and 501 Indian Penal Code and were 
convicted under section 500. On appeal, the convictions were set aside and a re- 
trial was ordered : f m | i 


Held, that High Court could bear a private complainant when it was called 
upon to exercise its powers of revision. 


So far as the charge of publication of defamatory matter was concerned, B 
might have been guilty but not A. j 


Held, that A and B could not be jointly tried. 


Application for revision “under section 435 of the Code of Crimi: 
nal Procedure by the Complainant. 


* Criminal Revision No. 494 of 1922, against the order of W. N. Delevingue, 
Esq., Sessions Judge of Dacca, dated.the aoth May, 1922, reversing that of Babu 
Sarada Prosanna Ghosh, Deputy Magistrate of Dacca, dated the 26th April, 1922. 
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` The material facts appear from the judgment; EL 


Babus Manmatha Nath Mukherjee and Prokas Chandra Pakrasi 
for the Petitioner. 
tci 
Babus Dasarathi Sanyal and Asita Ranjan Ghose ‘for the OE 
posite Party. : ER 
The judgment of the Court was as follows : Eon 


"This Rule was issued on the application of one Asutosh Das 
Gupta calling on the District Magistrate of Dacca and on the op- 
posite parties to show cause why the order of the learned Sessions 
judge setting aside the convictions and sentences of the opposite 
parties and directing a retrial should not be set aside, or why such 
other and further order should not be made as to this Court. may 
seem fit and proper. ita 

The facts which have given rise to this application are as- fol- 
lows :—It appears that on the complaint of the petitioner ‘the í op- 
posite parties namely one Purna Chandra Ghosh and Satis Chandra 
Roy were put upon their trial before the Deputy Magistrate at Dacca 
on charges under sections 500 and gor Indian Penal Code respect- 
ively. The trial took a very long time and at the expiration of near- 
ly 7 months the learned Deputy: Magistrate by his judgment dated 
26th April 1922 convicted the- opposite party No. 1 under section 
500 Indian Penal Code and sentenced him to simple imprisonment 
for 3 months and also-to pay a fine of 5oo Rupees in default to 
undergo simple imprisonment for 6 months more, and he convicted 
the opposite party No. 2 under sections goo and sor Indian’ Penal 
Code and sentenced bım to pay a fine of'agoo Rupees in-defaultto 
undergo simple imprisonment for 3 months under section gor and 
passed no separate sentence under section 5oo Indian Penal Code. 
‘The opposite parties thereupon preferred an appeal to the learned 
Sessions Judge of Dacca. The latter by his judgment dated'the 
zoth May 1922 held that there was no evidence to suppo.t a charge 
under séction 500 Indian Penal Code, so far as the opposite party 
No. 2 was concerned, and he further held that tae opposite parties 
could not be tried together legally,’ and he thereupon ordered a-re- 
trial of the opposite parties separately, that is to say, of the opposite 
party No. 1 under section 5co Indian Penal Code and of the-op- 
posite party No. 2 under section got Indian Penal Code, e 

The orders referréd to above- were made by the learned: Sés- 
sions Judge under the provisions of section 423 Criminal Procédé 8 
Code. -That section enacts that the appellate Court shall peruse 
the record of the appeal, and after hearing the appellant or his 


e 1 
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pleader, if he appears, and the Public Prosecutor if he.appears, and 
„in the case of an appeal under section. 417 the accused if he appeats, 
the “Court may if it considers that there is no sufficient ground for 
interfering dismiss the appeal, or may in an appeal from an order of 
‘Réquittal reverse such order and direct further enquiry ; or in an ap- 
‘peal from a conviction reverse the finding and sentence acquit or 
discharge the accused or order him to’ be retried by a Court of com- 
petent jurisdiction subordinate to such appellate Court. It is not 
necessary for.us to quote the remaining words of the section. , 
2- The order of retrial) which was made by the learned Sessions 
Judge on the, 20th May 1922 has been attacked before us on two 
grounds, one, that such an order of retrial should not have been 
made without giving the complainant who had complained of hav- 
ing been defamed by the printing and publication of a certain defa- 
-matory matter an opportunity of stating what he ‘hed to say in sup- 
-port of the order of conviction, by the Deputy Magistrate. In the 
,gecond place the order has been attacked, on the ground that the 
dearned Sessions Judge was wrong in holding that the opposite par- 
-ties could not be tried together legally and in ordering a retrial. 
437- Before us a preliminary objection has been taken by Mr. Sanyal 
who appeared on behalf of the opposite parties to the effect that the 
order of the Sessions Judge being an order of acquittal a private 
;complainant has no Jews standi whatsoever and ought not to be 
cheard by us. | To that a sufficient answer is to be found in the judg- 
iment- of Sir Lawrence Jenkins C. J. in the case of Fawjdar Thakur 
ty; Kasi Chowdhury (1). We think that in, a case of this description 
cand in the facts such as have been brought to our notice in this case 
ba private complainant may well be heard by the High Court when it 
iscalled upon to exercise its powers of.revision. The preliminary 
Lobjection therefore fails and we now proceed to consider the points 
2 Avhich have been urged before us. 
LES Of the two points mentioned the second i is the. real point involved 
vi ‘the. case, but before the second point is discussed. we may observe 
ein passing that before the learned Sessions Judge the only question 
.afor decision was whether the conviction of the appellants was right 
sor-not, and in this view of the matter we could only hear the parties 
ba are mentioned in.section 423 Criminal-Procedure Code. Be 
‘that as it may, as has been observed here the second point is the 
.IeMlpoint which is involved in the case. We are indebted to Mr. 
41Mookerjee and to Mr. Sanyal for the very. exhaustive arguments ad- 


e2dressed to us on the question , whether there .should or should not ~ 


zid (1h. (914) I Le R. 42 Cale. 612 ; 21 C. L. J.-53, 


x 


. 28g 


CRIMINAL. 
1922. 
ka eed 

SE 


Purna. 


— 


K 290. 


CRIMINAL. 


11932. 
wound 


Asutosh 
De. 
Puma. 
—Á— 


THE CALCUTTA LAW JOURNAL. (Vou. XXXVI. 


have been joint trial of the two‘opposite parties under section 290: 
Criminal Procedure Code on the charges which were brought against: 


them. f : gle 
Mr. Mookerjee has argued that the two offences namely- -the 


‘offence under section gon and the offence under section gor really: 


form parts of one transaction, the transaction being the publication: 
ofa matter which was defamatory, and if they form parts of- ore’ 
transaction and if the two acts namely the act referred to in section: 
500 and the act referred to in section sor form a series of acts tend- 
ing to one transaction the joint trial of the two opposite parties was- 
entirely in order and the learned Sessions Judge had no power what-' 
soever to set aside the conviction and sentence passed on the oppo- 

site parties and to order a retrial of the opposite parties ; in other 
words if Mr. Mookerjee is right in his contention that the accused 
started together for the same goal and that in the process a series of 
acts, although separated by intervals of time were committed, they 
could legitimately have been jointly tried for these offences. For 
the purpose of finding out whether in this case the opposite parties 
could have been jointly tried itis necessary to look into what has 


"been found by the learned Sessions Judge. Both the opposite part- 
‘ties, as we havé said, were charged ünder section 500 Indian Penal 


Code and the opposite party No. .2 was charged under section Sor. 
Now so far as the charge under section joo is concerned we have 


‘the findings of the learned Sessions Judge that there is really no 


evidence of conspiracy between the two opposite parties ; in other 
words this finding amounts toa statement that so far as the charge 
of publication of the defamatory matter is concerned the two peti- 
tioners could not have been charged together. T'herefore the position 
is that according to that’ learned Sessions Judge there could have? 
been one charge under section 5oo against the opposite party No. 1 
and another under section sot against the opposite party No. ^a. 


“But that for the reasons given by the Sessions Judge no joint trial 


was possible. For the purpose of finding out whether the learned. N 


"Sessions Judge is right in his contention we must examine the terms 


of section 239 Criminal Procedure Code and the illustrations to that . 
section in order to test the soundness of the reasonings adopted by, 
the learned Sessions Judge. Having regard to the finding of the 
learned Sessions Judge we are of opinion that it is difficult to” say 


“that there is any common act ‘with which both the 'opposite parties * 


‘could have been linked - “together. There are no common facts so, 
far as the offences alleged to have been committed by the two op;. 
posite parties are concerned. Illustration (b) of section 239 appe ars 
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on: the facts of this case and on the findings arrived at by the learned 
Sessions Judge to be conclusive answer to the question of the legal- 
ity-of the joint trial of the two opposite parties. We must proceed 
op the basis that so far as the opposite party No. 1 is concerned he 
is innocent of the charge of the publication of the defamatory matter. 
That being so and although this caseis one on the border line, 
taking into consideration the peculiar facts of this case we are un- 
able to say that the joint trial of the two opposite parties was validly 
held; in other words we have come to the conclusion on a very 
careful consideration of the arguments that have been addressed to 
us that the order made by the learned Sessions Judge must be allow- 
ed to stand. 


->The result is that this Rule must be discharged. 
ALT. M, Rule discharged, 


ih 


" APPELLATE CIVIL. 
"Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice 
Cuming. 
ay PRASANNA KUMAR SEN 
í 9. 
“+ ' DURGA CHARAN CHAKRABARTI.* 
Rent, enhancement of—Record-of-rights, preparation of —Bengal Tenancy Act 


iu of 1885), Sc ris—" Thereafter’ —Presumption. 


, The expression “ thereafter in section 115 of the Bengal Tenancy Act, 
signifies “ after the particulars have been finally recorded after recourse to all the 
provisions contained in Chap. X for the attainment of finality in this respect" : 
Firthichand v. Basarat (1) referred to. 


"A record-of-right was published in 1914 and an entry was made therein to the 
effect that the tenant defendant was an ‘occupancy’ raiyat. On the 3oth January. 
1918, the plaintiff landlord instituted a suit for enhancement of rent on the ground 


bow * 1 ` " ^ 
,*-Letters Patent Appeal No. 13 of 1921, against the decision of Mr. Justice 


Teunon, dated the 6th January, 192", in Appeal from Appellate Decree No. 2319. 


of i919, against the decree of Babu Mati Lal Roy, Subordinate Judge of Farid. 
pur, dated the gth July, 1919, modifying that of Babu Nishikante Banerjee, Mun- 
sifflof Bhanga, dated the 2nd January, 1919. 
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of rise in the price of staple food crops. The defendant resisted the claim on the 
ground that he was a raiyat at fixed rate, and in support of this EE 
invoked the aid of section 50 of the Bengal Tenancy Act : Ze 

Held, that under section 115 of the Bengal Tenancy ‘Act, the tenant was Š not 
entitled to the benefit of the presumption" under section go of the said Act and hjg 
rent was consequently liable to enhancement in accordance with the provisions of 
the Bengal Tenancy Act. 2 


Appeal by the Defendant. E MEE 
Mn 
Suit for rent and for enhancement of rent on tho ground of "ise 


in prices of staple food crops. s E S 


The primary Court allowed the claim for enhancement ; this 
claim was disallowed on appeal. On second appeal, this decision 
was reversed by the following judgment of CEA 


Teunon, J :—This appeal arises out of a suit for rent and for . 
enhancement of rent on the ground of rise in prices of staple food 
crops. It is not disputed that in respect of the area within which 
the holding in question is situate there has been a record-of-rights 
prepared under.the provisions of Chapter X of the Bengal Tenancy 
Act. It is also not disputed that in respect of the holding in ques: 
tion the tenants have been recorded notas tenants holding. at fixed 
rates but as, purely occupancy- raiyats. The record-of-rights dt, ds 
also,conceded was finally published sometime in the : year 1914. ‘The 
present suit was brought in the yearr1918. In respect of, this 
tenancy there have been no proceedings under sections 105, och or 
section 106 of the Bengal Tenancy Act and the time for any such 
proceedings has long gone by. It follows therefore that in this pan 
ticular case we have a finally published and completed record... In 
such a case it has been held in this Court in the cases of Harihar 
Persad Bajpai v. Ajub Misir (1) and Muralidhar Aditya v. Radha 
Mohan Hasra (2), that by the provisions of section 115 of the, Act 
the tenants who are the respondents before me, are not entitled, to 
claim the benefit of the presumption arising under section so, EH 
the Act. , ie ei? 


That being so, it follows that the decision of the Subordinate 
Judge of Faridpur must be set aside and the case remanded-to him 
inorder that approaching the case from the proper standpoint 
namely that the tenants are not entitled to the benefit of the:pré- 
sumption arising.under section 50 of the.Act he may consider ‘and 
determine: whether the rentis or: is not liable to be enhanced, 
Should he decide that the rent is liable to be enhanced he must next 
Cía. 


(1) (1913) L L. R. 45.Cale. 930. - 3) (1919) 51 1. C. 552. 3 ieu 


$ 


rye GA 

Véroxxxvij HIGH COURT.” 
er ae 4 

proceed to determine the extent tof the enhancement to which the 
landlord who is the appellant before this ‘Court is entitled. 


on The case is accordingly remanded to the lower appellate Court 
» be: disposed of in accordance with the directions given above. 


) 
° "Costs ot this hearing will be costs in the case. 


Against this decision, the defendant appealed under clause 15 


of, the Letters Patent, 
ser: E 


Babus Gunada Charan Sen and Jan Chandra Ray for the 
Appellant. 


` Babus Surendra Chandra Sen, Hemendra Chandra Sen ica 
Ronan Nath Bakshi for the Respondent. 


jen Tbe judgment of the Court was delivered by 


cclffookerjee J.—This is an appeal under clause 15 of the ro 
Patént from the judgment of Mr. Justice Teunon in a suit for enhan- 
sement of rent. 


Y9-ft'appears that a record ‘of rights was published in 1914 and: 
atentry was made therein to the effect that the tenant defendant 
Waa! a fafa atte that is, an occupancy raiyat: On the ` goth 
January- 1918 the plaintiff landlord instituted the present suit for 
@hhanceiient of rent on the ground of rise in the ptice of staple 
food crops The defendant resisted the claim on the ground that 
He was a raiyat at fixed rate, andin support of this allegation-he 
invoked the’ aid of section 50 of the Bengal Tenancy Act. His 
contention’ was negatived by the primary Court and the claim for 
‘énhancement was allowed. Upon appeal the Subordinate Judge held 
thatthe defendant was entitled to the benefit of the presumption 
süefitioned in section 5o and disallowed the claim for enhancement. 
Upon-appeal to this Court Mr. Justice Teunon-has reversed the deci- 
'sionof the Subordinate Judge on the ground that under section 
* t1 the’ tenant was not entitled to rely upon the presumption men- 
tioned in section 5o ; in support of this view, reference has been 
madé.to the cases of Harthar Persad Bajpai v. Ajub, Misir (1) 
andiMuraldhar Aditya v. .Radha Mohan Hazra (2). On-the 
present” appeal the view. taken . by Mr. Justice Teunon has been 
-assailed, as contrary to the decisions in Secretary of State for India 
fintCouncil v. Kajimuddi (3) and Radha Kishore: Mañikya v. Umed 


JAfi:(4). We are of. opinion that section 115, was not correctly: 


Trotz je 
(1) (1913) L L R. 45 Calc. 930. - (2) (1919) 51 I. C. 5sz. 
(3) (1859) 1. L. R. 26'Calc. 617. (4) (1908) 12 C. W. N. 904: 
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Gaya; jimate i in the, decisions. EN which are in conflict with 

, 1922. the principle of the decision of the Full Bench in Pirthi ‘Chand 

Ceech “Lal Chomdhry v. Basarat Ali (1). Së 
v. 


Section 115, provides that when the particulars mentioned;in 
pakar section 102 clause (b) have been recorded under chapter x of. the 
fg sie Bengal Tenancy Act in respect of tenancy the presumption. under 
section 50 shall not thereafter apply to that tenancy. On behalt of 

the appellant, reliance has been placed upon the dictum in the’ 
case Secretary of State for India in Council v. Kafimuddi (2),,that 
this section seems to contemplate a a case in which : a raiyat is secking 


DEAE 


Durga. Charan. 


the time when the record of rights was framed. We are unable to 
- accept this interpretation of the scope of section 115. The expression 
“ thereafter" in that section clearly signifies “ after the particulars 
have been finally recorded after recourse to all the provisions con- 
tained in Chap X. for the attainment of finality in this respect.” 
This was the view adopted by the Full Bench in the case of ‘Pirthi 
: Chand Lal Chowdhry v. Basarat Ali (1), where it was ruled that 
section 115 did not exclude the ,application of the presumption 
when the.particulars had been recorded under Chapter X and it 
was found necessary still to have recourse to the procedure pres- 
cribed by one or other of the sections in that chapter. The case 
before us however is of an entirely different description. Here the 
record was finally published in 1914. The tenant might have, but 
did not,'come within the prescribed time to get the record altered 
by recourse to one or other ofthe provisions of Chapter X. The 
result was that the record became, final. A suit. has now been Am: 
tituted for enhancement of rent. This is nota suit instituted under 
Chapter X.ofthe Bengal Tenancy Act, Consequently in «such:a 
Suit the'tenant is not entitled to the benefit of the presumption ‘une 
der section 5o. The entry which was made in this case under: Ger: 
tion 102 (b) was that the tenant belonged to the class of occupancy 
raiyats ; in other: words, that he was not a raiyat holding; “at, a 
fixed rate. His rent was consequently liable to enhancement i in 
accordance with the provisions of the .Bengal Tenancy . Act.. ‘The 
landlord claims to enhance the rent of the tenant. The -tenant 
EL sets up the defence, that-he.is a raiyàt holding at a fixed rate’; and 
in support of this contention he relies upon the presumption mém 
tioned in section go, The presumption is excluded by the express 
E Š tlc 
(1) (1909). I. L. R. 37, Calc. 30 ; 10 C. L. J. 343 F. B. | NG f : 2 

(2) (1899) J, L. R. 26 Calc. 617. 4 
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` terms of section 115 and is of no avail to him. In these circumstan- 
“ees, Mr. Justice Teunon has correctly held that the judgment of 
"thé “Subordinate Judge which was based upon the presumption 
under section so cannot be supported and that the case must be 

k remanded for reconsideration from this standpoint. We are of 
“opinion that this view is in accordance with the decision in Baman- 
“das Bidyasagar v. Sadhu Majhi (1 ), where the judgment of Mr. 
"Justice Teunon now under appeal was referred to with approval: 

"The result 1s that the judgment of Mr. Justice Teunon is affirm- 
S ed and this appeal dismissed with costs. 


A. M. L. P. Appeal dismissed. 


Cs 
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< Before Sir Asutosh Mookerjee, Knight, Judge, Mr. Justice Walms- 
A ley and Mr. Justice Pearson, 
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SE BIMAN CHANDRA DATTA 
p v. 
s^.  ,.:.  PRAMATHA- NATH GHOSE.* 


| Limitation—~Limitation Act (IK of 1,08), section 18, schedule I, article 62— 
Money belonging to plaintiff received by defendant—Money had and redana 
—Burden of proof—Fraud, allegation of. 


The form of suit indicated by article 62, schedule I of the Limitation Act, is. 


"applicable where the defendant has received money, which, in justice and equity, 

‘belongs to the plaintiff, under such circumstances as-in law renders the recelpt of it 

78 receipt by the defendant to the use of the plaintiff. The article most nearly ap- 

-~ proaches the formula of ““ money had and received, by the defendant for the plain- 
Dis use, if read as description and apart from the technical qualifications import. 
Lr in English law and procedure." : $uscurn v. Firthichand (1). 


. ` Whore a ‘suit i is in the face of it barred, itis for the plaintiff to prove in the 
` Giest instance the circumstances which would prevent the statute from having its 
“ordinary effect. A person, who, in such circumstances, desires to invoke the aid 

“of section 18 of the Limitation AS must establish that there has been fraud and 


', * Letters Patent Appeal ‘No. §9 of 1920, against the decision of Mr. Justice 
„Newbould differing from Mr. Justice Teunon in Appeal from Appellate Decree No. 
maen of 1917, against the decision of J. A. Woodhead Esq., Additional District 
Judge of 24-Perganahs, dated the 24th July, 1917, reversing that of Babu Jagadis 
Chandra Gcswami, Subordinate Judge of Alipore, dated the 3oth June, 1916, 

(1) (1918) L. R. 496 l. A. 52; I. L. R. 46 Calc. 670; 30 C. L. J. 71. 
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that by means of such fraud he has been kept from the knowledge of his'right to 
sue or of tHe title whereon it is founded. Once this is established, the burden is 
shifted on to the other side to show that the plaintiff had knowledge of the tran- 
saction beyond the period of limitation, Such knowledge must be clear and.defi- 
nite knowledge of the facts constituting ‘the’ ‘particular fraud. It is not sufficient 
for the defendant to show that the plaintiff had some clues and hints which, per: 


haps, if vigorously and acutely followed ‘UD, might have led to a complete know- 
ledge of fraud. ` 


Appéal be e Plaintiff, 


Suit for recovery of money: E 


D 
i €» 
s "Te 


The.primary. Court decreed the suit. The District judge’ fe 
versed that decision and, dismissed the suit On second appeal, “Mr. 
justice Teunon was of opinion’ that the decree of the "Subordinaté 
Judge should be restored. Mr. Justice Newbould held, on the other 
hand, that the decree of the District Judge should be maintained. 
The result was that the ‘decree of the District Judge stood ‘con 


zu e 


SCH ' s was WE ES CHOSE 

The following judgments were delivered. ` E rua 

Teunon J :—This appeal arises: out of a.suit to recover a sum of 
money, misappropriated by the defendant. 


The facts as found by the Courts below are as follows :— 


The plaintiff is the heir to the estate of a childless Hindu widow 
one Pronob Kumari Dasi who died.on the 21st November, 1910 — 

On becoming a widow Pronob Kumari sold her ornaments 
and out of the sale proceeds made over a sum of Rs. rooo to her 
materpal uncle; the defendant Pramatha Nath Ghose, to be de- 
posited on her behalf in a certain Bank. The deposit was in fact 


: made on the 18th December 1909 but the account opened was 


opened in the name of “Pramatha Nath Ghose on behalf of Srimati 
On the 2and of December rgro that, is 
a month after the death of Pronob Kumari the defendant Pramatha 
Nath Ghose withdrew from the Bank the whole amount, including 
The sum] 


thus withdrawn amounted to Rs 815. -who has 


The defendant 


" throughout the litigation claimed: the money as his own has not 
made over or accounted for the money to the plaintiff. 


On these findings the plaintiff i is entitled to the money in suit 


"and the only question that has, been argued - before us is: whether 


the Court of first appeal is right in holistig that the. plaintiff's , suit 
is barred by limitation, RR 


In the Cout of Biet instance it was: held that the article ‘Of athe 
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Schedule to the" Limitation Act applicable was article 120, and 
that if article 62 was applicable the plaintiff had been kept out of 
knowledge of the defendant's fraud until sometime in the months of 

“February and March 1915 and that the suit brought on the 6th 
“of October org was therefore within time. 

“~ Thefirst appellate Court held that the article applicable was 
article 62, and that the plaintiff had knowledge of the deposit and 
withdrawal early in 1912 and that the suit was therefore barred. 

It was not apparently suggested in either Court below that the, 
deposit to the credit of an account on which only defendant No. I 
could operate was not a deposit in accordance with. the instructions, 
er wishes of Pronob Kumari. The deposit was taken to bea good 
deposit and we must therefore take it now that the defendant dis- 
charged himselfof the trust originally reposed in him, otherwise 
it, would have become a question whether section 10 of the Limi- 
tation Act would not have been applicable. We must therefore 
agree with the District Judge in holding that the article applicable 
is article 62 and that time would ordinarily run from the date on 
Which the defendant received or withdrew from the Bank the money 
to which plaintiff was entitled, that is from the 22nd December 1910. 

In the Court of first instance the Subordinate Judge held that 
by his fraudulent withdrawal of the money from the Bank, and by 
‘his silence, denials and conduct the defendant'had kept the plain- 
tiff iri ignorance both of the deposit and of the withdrawal and so 

‘kept plaintiff out of knowledge.of the fraud committed by and of 
‘his right to sue until his attorney placed himself im communication 
with the Bank and ascertained the necessary particulars from the 
‘Bank sometime in February— March 19:5. In the Court of first 
appeal the District Judge says this: “The suit is time barred 
‘tinless it has been established that the plaintiff was kept out of 
“knowledge of the deposit and withdrawal by the fraud of the defen- 
fdaht.' The Subordinate Judge has held that fraud has been estab- 
‘ished and that the plaintiff came to know of the withdrawal, some- 

i" time between the rIth February and the a3rd March 1915. I can- 
“hot agree with these conclusions.” 

' Then taking a different view from the first Court of the plain- 
tiffs own evidence and of the evidence of one Jyotish Chandra Mitra 
"he proceeds “To my mind the evidence proves conclusively that 

“the-plaintiff knew early in the-year 1912 that the money had been 
"Qépósitéd in the Hazaribagh Bank and had been withdrawn by the 
defendant. It may be that full particulars of the deposit and with- 
! @tawal were not known to the plaintiff till the year org -but as he 


* 


Civit. 
1922. 
bead 

Biman 


297 


v. 
Pramatha. 


Teunon, 3. 


YHE CALCUTTA LAW JOURNAL, (Vou, XXXVI; 


knew of the deposit and withdrawal he could by small inquiry haeer "7 
found all particulars of the deposit and withdrawal ‘within a So à 
time of coming to know early i in 19 12 of the deposit." Pg uq 
This finding i in my opinion is not sufficient for holding that thigii. 
suit instituted on 6th October 19:5 is barred by limitation, whenzs 
the defendant withdrew this money and appropriated it to himselfs.. 
he undoubtedly was guilty rf fraud. ‘The finding of the first Court s? 
accepted by the District Judge is that plaintiff was ignorant. both 
of the deposit and of the withdrawal. The finding of the District 
Judge i is further that he Was kept i in ignorance up to some datei T. 
the beginning of rgra. According’ to the District Judge he (en 
learned of the factum of a deposit and of the factum of a withdrawaly..: 
But there is no finding as to the date when after that he came: tò.. 
know the particulars of this concealed fraud necessary to enable 
him to pursue his remedy. The ‘plaintiff has shown that-hé obo; 
tained those particulars from the Bank: in February—March 1915.64 
If the defendant alleges that the plaintiff had definite knowledge.ofz: 
those particulars at some prior ‘date it is for him to show this;.andJ 
it is to be observed that differing in this respect-from the English: 
law section 18 of thé Limitation Act does not expressly require; 
diligence from the person defrauded. — ' ew as 
In support of these views I should’ refer to the case of Rohimec. 
bhoy v. Turner (1) and more particularly to the observations to be 
found at page 5, also to the cases of Narayan Saku v. Mokanih.:. 
Damodar (2), and Arjun Das v. Gunendra (3). f 
In my judgment this appeal should be decreed with costs. <=>- 
Newbould J:—The facts of this case as found by the lower 
appellate Court are as follows: One Jatindra Mohan Dutta’ dieg 
leaving as his heir à childless widow Pronob Kumari Dasi “This 
widow sold her ornaments. through her uncle Pramatha Nath Ghose 
and through him deposited the sale proceeds Rs, 1000 in “the? 
Hazaribagh Bank. . During her lifetime she withdrew certain’ 
amounts and when she died on the 21st November 1910 a sum-of 
Rs. 800 odd was ‘standing to her credit. On the 22nd December, 
1910 Pramatha Nath Ghose the defendant in this suit withdrew the, 
money from the bank.“ ~ ` Git 
The plaintiff in this suit is the brother of Jatindra Mohan Dutta 1 
and heir of Pronob Kumari Dasi He brought this suit against»; 
Pramatha Nath Ghosé and the Banking Association to. - IeCOYEn-; 
(1) (1892) L. R. 20 I. Avia; I. L. R. 17 Bom. 341. 
(2) (1912) 16 C. W. N. 894. Ka "itid 
(3) (1914) 18 C. W. N. 1256 ; a0 C. L, J. 341. "72 ` Zens A 
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the: money drawn by Pramatha Nath Ghose from the bank, In the 


first Court he obtained a decree‘against Pramatha Nath Ghose only.’ 


On appeal by the defendant the suit was dismissed om the ground’ 
that it was barred by limitation. The plaintiff then preferred this’ 
appeal. He at first joined the Banking Association asa respon- 
dent but on the “and July 1918, on the application of the'appel- 
lant’s pleader the appeal was dismissed as against this respondent. 

«The only question that now has to be determined is whether 
the:suit is barred by limitation., On behalf of the appellant it is 
contended that the lower appellate Court was wrong in holding 
that Art. 62 of the first schedule to the Limitation Act IX of 1908 
applied to this case and further that if this article does apply limi- 
tation is saved by section 18 of the Act. 

-There can be no doubt in my mind that the case cited in the 
judgment of the learned District Judge, Mahomed Wahib v. Maho- 
mea Ameer (x), fully suppors his view that Art. 62 governs this 
case.:;,It is the plaintiff's case that the principal defendant withdrew 
"the .money from the bank. fraudulently and misappropriated the 
same. This in England would be ground for an action for money 


had'and received to the plaintiff's use and it is immaterial that the’ 


defendant at the time of taking the money did not intend to so 


receive it. It is authoritatively séttled that Art. 62 has been so " 


worded as to be made applicable to cases which in England would 
be: brought in this form: Raghumoni Adhikari v. Nilmoni Singh 
Deo. (2). The learned pleader for the appellant tried to bring this 
case within the exception of the decision of the Judicial Committee 
in- Gurudas Pyne v. Ram Narain Sahu (3). But in that case 
the. money received by the defendant did not belong-to the plaintiff 
who-had a mere equitable right to follow the money. In the present 
casethe money belonged to the estate of the deceased Pronob 
Kumari Dasi at, the time it was received and the plaintiff sues as 
administrator of her estate. | 


©Then remains to be considered the question of the applicability 
of's ééction 18 of the Limitation Act. The suit was instituted on 6th 
October 1915. The lower.appellate Court has found that .the 
plaintiff knew of the deposit and the withdrawal. more than three 
years-previous to’ this date and that “ it cannot by any stretch of 
the imagination be said.that the defendant kept the plaintiff out of 


knowlédge of the withdrawal by fraud." This is a finding of fact. 


(0) (1905) 1: L. R. 32 Calc. 527 ; 1 C. L. ]. 167. 
(2) (1877) 1. L, R, 2 Calc. 393. (3) (1884) I. L, R. 10 Calc. 860. ` 
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which is conclusive in second appeal. It is contended on behálf 
‘of the appellant that though he may have had knowledge of the: 


withdrawal has had not full knowledge of the facts within three years: 
of the institution of this suit Our attention has been drawn,to- 
the case of Zndra Nath Banerjee v. Rooke (1), in which it was, held 
that mere suspicion is not knowledge. ' But the finding of the-lower 
appellate Court is that the plaintiff had more than a suspicion., ‘Eur: 
ther it was not the plaintiff's case that though he knew of the, with-. 
drawal he was kept out of knowledge of other essential facts. “He 
ple&ded and tried to prove that he was in ignorance of the with: 
drawal of the money until the 25th March 1915. This. plea was 
accepted with a slight modification of the date by the Court of 
first instance but has been disbelieved by the final Court of. fact: 
Though as pointed out by my learned brother the Indian law does 
not expressly require diligence to detect the fraud I regret: that 
I am unable to agree with him that, after the fraud was known,-time 
would not commence to run until the details necessary to, thein: 


stitution of this suit were ascertained. — . pA 
I would therefore hold that the suit is barred by limitation; and 
dismiss this appeal with costs. 7 E nl 


The Court passed the following order: Bi ore 
Under provisions of section 98 of the Civil Procedure Code: and 
in accordance with the view taken by Mr. Justice Newbould, this 
appeal stands dismissed with costs. 
Against this decision, the plaintiff appealed under clause js of 


the Letters Patent. 


Babus Sarat Chandra Rai. Chowdhury, Lalit Mohan Banerjee 
and Afurba Charan Mukherjee for the Appellant. Tw 


Babus Samatul Chandra Dutt, Dhirendra Nath Ganguli ‘and 
Paresh Chandra Mitter for the SES 


The judgments of the Court were as follows : 


Mookerjee, J.—This is an appeal. under clause re of the Let 
Leg Patent from the judgment of two learned Judges of this Court. 
who were equally divided in opinion in an appeal from appellate 
decree preferred ina suit for recovery of money: The Court ,of 
first instance decreed the suit. The District Judge reversed, that 
decision and dismissed the suit. Om second appeal to this Court, 
Mr. ‘Justice Teunon was of opinion that the decree of the Subordi- 
nate Judge should be restored.. Mr. Justice Newbould held, on the 


(1Y (1969) LSLUR. 37 Calc, 81, ^ t 
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other. hand, that the decree of the”. District ‘Judge should be main-, 
tainéd. . -The result was that under para 1 of sub-section 2 of section 
. g8*ofithe Civil: Procedure Code, the decree; of - the: Es Judgè 
štoođiconfirmed.. . ce 

blehe facts material for the: decision -of the estin -of law-raised 
before:us lie in'a narrow, compass One Jatindra Mohan Dutta died; 
leaving.as..his heir a childless widow-Pronob Kumari Dasi. The 


widow.sold. her. ornaments’ through her : maternal uncle Pramatha 


Naih Ghose and made over the sale proceeds ito him to be deposited 
orbher-béhalf in the Hazaribagh Bank. ‘The deposit was made-on 
the’18th-December, 1909, and the account was opened in the -books 


of the: Bank inthe ‘name of “ Pramatha Nath Ghose on. behalf of Sri- . 


mati Pronob Kumari Dassi.” Pramatha Nath.Ghose, who is the deferi- 
dant inithis‘litigation, was} consequently, «the only person who could 
Operaté-on the-account. Pronob Kumari Dasi died-on the'atst Nov- 
ember, igro, and a sim of about Rs. 800-stdod ‘to the credit of the 
account'on ‘that date. On:the 22nd. December, 1910, Pramatha 
Nath Ghose withdrew the money from.the Bank. -The plaintiff, who 
i8‘the: brother of Jatindra Mohan Dutta, the deceaged husband of the 
lady, is her admitted heir-atlaw. -He commenced thé. present:suit 
on the 6th October, 1915, on the allegation that the- money, belonged 
fothis/sister in:law, that it had been: misappropriated by the .defend- 
antj and that.on the . 25th March, 1915, he ascertained from the 
Bank the facts of the transaction. The defendant repudiated the 
Glainy as-entirely ‘unfounded, and denied that the money deposited 
in the Bank “was. the property of his neice. He further contended 
that, the.suit was barred by imitation. The-Subordinate Judge held 
that the money belonged to Pronob Kumari Dasi and had been mis- 
: ‘appropriated -by the: defendant. The’ Subordinate. Judge further 
. held that the suit was governed by article. 129 of the schedule to 
. the Limitation Act which. prescribes a period: of. Six years from the 
` date when the right to sue.accrues He adopted the view that the 
-residuary article applied, because article 62 invoked by the plain- 
Deag inapplicable. . The. Subordinate Judge also expressed the 
Opinion that even if article 6z had been, applicable, _ the plaintiff 
_ Would: have. been entitled: to the benefit of- ‘section 18 ‘by reason of 
the: fraud tommitted by the defendant. On. appeal, t the District 
Jidgé held, in concurrence with the primary Court, that the-claim 
wad well: founded on ‘the merits. On the question of limitation, ‘how: 
éVGE he hela that as the plaintiff had knowledge of the -deposit and 
: aie withdrawal early in rgt2, ‘the suit ‘was barred under article 62. 
In this Court, Mr. Justice Teunon and Mr. Justice Newbould have 
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disagreed on the point, which has formed the iic E of contro: 
versy before us. i one 
We are of opinion that the suit falls within the scope of. article 
62, which provides that every suit for money payable by the defend- 
ant to the plaintiff for money received by the defendant for. ‘the 


- plaintiff's use must be instituted within three years from the. date 
. when the money is received. The form of suit indicated by t this 


article, is applicable where the defendant has received money, 
which, in justice and equity, belongs to the plaintiff, under ‘such 


. circumstances as in law renders the receipt of it a receipt be ` “the 


defendant to the use of the plaintiff. In the words of Sir Lajrierice 
Jenkins, the article most nearly approaches the formula of “ money 
had and received, by the defendant for the plaintiff’s use, if read i As 
a description and apart from the technical qualifications imported 
in English law and procedure" : Juscurn v. Pirthichand (1), (reported 
as Hukum Chand v. Pirthi Chand) ; Mahomed Wakil v. ‘Mahomed 
Ameer (2); Raghumoni v. Nilmoni (3) ;, Sankunni v. Govinda @. 


‘In this view, the plaintiff is driven to rely upon section 18 to escape E 
‘from the bar of limitation. 


Section 18, in so faras it applies to the case before us, porda 
that where any person, having a right to institute a suit, bas, be 


‘means of fraud, been kept from the knowledge .of such right, or ‘of 


the title on which itis founded, the time limited for instituting a 
suit against the person guilty of the fraud shall be computed from 
the time when the fraud first became known to the person injuriously 
affected thereby. It may be observed that this is not- -precisely iden-, 
tical with the provisions of section .26 of the Real Property Limita- 
tion Act, 1833, which makes time run from the date when the fraud 
is, or With reasonable diligence might have been, first known or dis- 


‘covered. ‘This distinction was possibly not brought to the ndtiéé of 
the Court in Bibee Solomon v. Abdool sees (5. The principle i is 
perhaps, best stated in the words of Westbury L. C. in Rolfe 


v. Gregory (6); "When tlie remedy is given on the ground” of 
fraud, it 1s governed by this important principle, that the right of the 
party defrauded is not affected by lapse of time, or generally speak- 
ing, by anything done or omitted to be done, so long as he remains, 
without any fault of his own, in ignorance of the fraud that has. been 


(1) (1918) L. R. 46 1- A 525 1. L. R. 46 Calc. 670 ; 30 C. L, J. e Ex 
(a) (1905) I. L. R. 32 Calc. 527 ; 1 C. L. J. 167. S 
(3) (1877) 1. L. R. 2 Calc. 393. | o (00 (gia) I. E. R.: 37 Madi "ap, 
(5) (1881) 8 C. L. R. 169 ; 1. L. R. 6 Calc.'687. 
(6) (1864) 4 DeG. J. & S. 576 (579). 
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“Committed”. This was quoted with‘approval by Lord James in deli- 
vering the opinion of the Judicial Committee in Bulli Coal. Mining 
“Co. v. Osborn (1) where he added: “the contention on : behalf of 
“the appellants that the statute is a bar unless the wrong-doer is 
* proved to have taken active measures in order to prevent detection, 


a8 “opposed to common sense as well as to the principles’ of equity.” ` 


“To this must be added further the valuable statement "by Lord Hob- 
"house i in Rakimbhoy v. Turner (2): “When a man has committed a 
“fraud and has got property thereby, it is for him to show that the 
“Person injured by his fraud and suing to recover the Property has 
" had clear and definite knowledge of those facts which constitute the 
* fraud, ata time which is too remote to allow him to bring the suit". 


- ; The true position then is that where a suit is on the face of it barred, 


: ; it is for the plaintiff to prove in the first ‘instance the ‘circumstances 
s X «Which would prevent the statute from having its ordinary effect. A 
Person who, i in such circumstances, desires to invoke the aid of sec- 
tion 18, must establish that there has been fraud and that by means 


WW such fraud he has been kept from the knowledge of his right to 


DÉI 


E 


_ Sue or of the title whereon it is founded, Once this is established, 

i “ihe burden is shifted on to the other side to show that the 
“plaintiff had knowledge of the transaction ‘beyond the period 
"ot limitation. Such knowledge must be clear ‘and definite 
erer of the facts constituting the paiticular fraud ; as 
“Lord -Hobhouse points out, it is not sufficient for the 
` "defendant to show. that the ‘plaintiff had some clues and hints 
. Which, perbaps, if | vigorously and acutely followed up, might have 
„led to a complete ‘knowledge of the fiaud. Thesa principles have 
.;been re peatedly applied, as for instance in Natha Singh v. Jodha 
„ Singh (3); Narayan Sahu v. Mohanth Damodar Das (4); Arjun 
av. Gunendra (s) ; Jatindra Mohan v. Brojendra Kumar (6) and 

^ Lokenath v. Chintamoni (7). The cases most nearly i in point are the 
,, decisions in Avancha v, Avancha (8) and Lakhpat v. Jung Baha- 


" - duri (9), where the plaintiff had, without knowledge ‘of the defend- 


ant, recovered from a stranger money jointly payable to the plain- 


tif and the defendant, and had concealed from the defendant the 


"Di (1899) App. Cas. 351 (363). 


_ 2) (1892) L. R. 2012 À. 1; I. L. R. 17 Bom 34t. R 

“(3) (1884) I. L. R. 6 All. 4067 oi (1912) ET, Wé N. Ei 
Q0 (1914) 18 C. W. N. 1266 ; 20 C. L. J. 341. 

(6) (1914) 19 C. W. N. 553 +. (7) (0912) 16 I. GC. sn : 


(8) (1913) 25 M. L. J. 531 j 14 Mad. L. T. 325. 


H i 


(91 (1916) 40.1. C. 37. r MEC Ga 
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fact of such realisation. The only question is, what is the position. 
of the parties in thé present case ER tested in (he light Gë these" 
principles. a Ja: 
It has been conclüsively established in this litigation, notwith= 
standing the allegation of the defendant to the contrary, that'the" 
disputed ` money belonged not to him but to his niece and had been? 
fraudulently misappropriated by him. The true character of the- 
transaction betiveén him and his niece was ‘specially within’ his? 
knowledge, and he has taken full advaritage of her death to Set: “up? 
a false claim, with impunity if he could. The fraud of concealment: 
of the true state of facts has been persevered in by him, not ‘only. 
up to the timé “of the present ‘suit, but also during its progress, ° 
The burden consequently lies heavily upon him to establish, not: 
that the plaintiff had clues and-hints which, if vigorously and: 
acutely followed by him, might; perhaps, have led him to a čom“ ` 
pléte knowledge of the fraud, but that the plaintiff had clear and 
definite knowledge of the facts which constituted the fraud, ata’ 
time anterior to the period of limitation. From this point of view ' 
the defendant^is in an inextritable difficulty. In the first place, 
he did not set üp'such a defence in his written statement, for.the 
obvious reason that such a defence, even if taken as an alternative, 
would have seriously imperilled the success of his substantial. 
defence that the claim was unfounded and he himself had commit- 
ted no fraud. In the second place, he did not adduce evidence to 
substantiate such an alternative defence. He is thus inevitably 
constrained to rely upon isolated fragments from the evidence 
adduced by the plaintiff to enable him to discharge. the burden of 
proof. It is not surprising that examined from this standpoint, his 
position provés ‘untenable. He contends that the plaintiff had - 
knowledge of the deposit and withdrawal early in 1912 ; but this is 


. clearly insufficient; The account stood in his name coupled with 
the statement that the deposit had been made on behalf of his 


niece. f He alone could consequently operate on the account. The 
withdrawal by him was thus not necessarily an act tainted 
by fraud. Indeed, he has ‘nowhere asserted that he entertained 
a fraudulent intention at that.time to misappropriate the sum; 
in fact he alone would have to withdraw the sum -from,.the 
Bank before he coüld make it over to the rightful. owner. . We: 
have thus no allegation by the defendant, much less any proof by 
him, as to the-precise time when he committed the fraud. Apart, 
from this, he has throughout concealed the fraud and has not only: 
assured the plaintiff but has also maintained in Court that. the » 
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money belonged to him and not to his niece. On the other hand, cimi: 
the plaintiff has given his sworn testimony that it was not till the 1922. 
25th March, 1915, that he obtained from the authorities of the Bank Wan 


definite information as to the details of the transaction. There is 
thus no escape from the conclusion that the plaintiff is prima facie, : 
entitled to the. benefit of section 18, while the defendant has nei- Mookerjee, 7 
ther alleged nor proved facts which would*exclude the operation of 

that provision. This raises finally the question whether the defen- 

dant should now be allowed an opportunity to ‘set up and estab- 

ligh such a defence; the answer, in our opinion, must be in the 

negative. The position he would have to take up would be contra- 

dictory to what has been hitherto his defence ; and he cannot now 

reasonably ask to be. permitted to assert that he has been guilty of 

fraud and that the plaintiff has been in full possession of the mate- 

rial facts for more than three years prior to the suit. 

o We hold.accordingly that this appeal, must be allowed, the 

decree .of the District Judge set aside, and that of the trial Court 
` restored with costs throughout. 


- Walmsley, J.—I agree. 
'^ Pearson, J.—I agree. 


AT, M. i Appeal allowed, 


?. 
Pramatha, 





m Before Mr. Justice Cuming and Mr. Justice Panton. 


RAJA RESHEECASE LAW : Ce. 
: Ze v. 1922. 
' -CHINTAMONI DALAI AND ANOTHER, April, 3, 4, 24. 


"Enhancemeni—Homesiead. land—Bengal Tenancy: Act. (VIII of 1885), Secs. 

~* 30 (5), 182. i 

4 Section 30 (b) of the Bengal Tenancy Act is not restricted to the land . actually 
used for cultivation. To attract its operation, it is sufficient that the land in ques- 
tion Ian holding, held at a money rent by an occupancy raiyat. 

` Section 182 of the Bengal Tennncy Act does not remove homestead land from 
the operation of section 30. F 
wW bi Appeal from " Appellate Decree No. 1012 of 1920, against the decree of 
Poroda Kinkar Mukherjee ‘Esq, “Additional Special Judge of Midnapore, dated 
the 76th January, 1920, affirming that of Babu Jogesh Chandra: Mitra Revenue 
Offiger:6f Midnapore, dated the 18th April, 1918. > S x 
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As to whether in any particular case, an enhancement. should be granted, 
depends on the circumstances of the case. ze woes 

Per Panton 9 : an enhancement under section 30 (b) of dër Bengal -Tenancy 
Acti is made upon general grounds. , , e su 

Appeal by the Plaintiff. 

Application under section 105 ofthe: geng Tenancy Act to 
settle fair rents . i 5 - iion 


The material facts appear from the jadma. 


`” Babus Charu Chandra Biswas (for Babu Narendra Chandra 


Bose) and Nalin Chandra Paul for. the Appellant, 
“No one for the Respondents. GE 


- The judgments of the Court were as follows ` *' - 
l E C. A. V. 


- Cuming, J. — This sped a ‘arises out of am application under 
section 105 Bengal Tenancy Act to settle fair rents of a number 
of holdings and relate to two of the holdings vis., Nos. 16 and 53. 
The landlord asked for'an enhancement of the rent of ‘these hold- 
ings under section 30 (b) Bengal Tenancy Act, ` With regard to 
both these holdings the lower Courts have held that as 16 is a 
homestead and 53 isa homestead and tank, they are not liable to 
enhancement under section 30 (b) Bengal. Tenancy Act. The 
landlord has appealed. The tenant unfortunately as the question is- 
apparently one of first impression and also of some importance 
has not appeared. The decision of the question would seem 
to depend on the wording of section 30 and section 182. 

Reading section 30 there seems nothing i in the section to restrict 
it to the land actually used for cultivation. To attract the opera- 
tion of the section it would seem to be sufficient that the land in 
question is a holding, held at a money rent by an occupancy raiyat. 
The land in question is clearly a holding [section 3 (9) 

Neither would section 182 remove honiestead lands from ths 
operation of section 30. - 

Section 182 provides that and a raiyat holds the homestead 
otherwise than a part of the holding as a raiyat the incidents of the. 
tenancy of the homestead shall be regulated by local custom and 
usage and subject to local custom or usage by the provisions of the. 
Bengal Tenancy Act applicable to land held by a raiyat, It would 


“no doubt be open to the tenant to prove that the rent of homestead - 


land by custom or local usage is not liable to be enhanced under 
section 3o (b) but failing: the proof of any such custom or usage 


“Vou. XXXVI] y, dE COURT. 
Kho mestani land would come within - the operation of -section 30 (b). 
As to whether in any particular case an enhancement should: be 
*granted : would-depend' on. the, eircumstances: of ‘the case. The 
appeal must therefore succeed and the case be remitted. to the 
Court of first instance to be decided on the ‘merits, 
: «Panton J.—The reasons assigned by the Courts below for-refus- 
ing an enhancement of rent under section 3o (b) of. the Tenancy 
Act are thus stated: the Revenue Officer, after pointing out that 
the holdings in question consist respectively of homestead anda 
Homestead and tank, observes “The lands of these holdings grew no 
agricultural crop. “So nó: enhancement’ undér’ section 36 (b) i is at 
rer The learned Special Judge, i in agreeing with this decision, 
says: “The plaintiff i is not entitled to. enhancement under section 
30,(b) in respect of serials 16 and 53 as they consist of homestead 
and homestead and tank respectively.”” Now nothing i is said about 
di ‘agricultural crops ” in sub- -section 30 (b). or in relation to it; : and 
the reasoning of the Courts below cannot otherwise be supported. 
‘There is nothing in the wording of section 30 which indicates. that an 
enbancement under sub-section (b) can ‘only be made when the 
holding grows “agricultural crops.” Such an’ enhancement - bears 
no apparent relation to the use to which the particular Holding is 
devoted. In this respeét there isa clear distinction between sub- 
section (b) and the sub-sections which follow, namely, (ei and (d) 
- where reference is made to the productive. powers of “ the, land ” by 
which the land of the particular holding is apparently- meant. An 
enhancemént ‘under section 3o (b) is made upon general, grounds 
and its application does not, in my view, depend ‘upon’ the use agti- 
cultural or otherwise, to which the holding i is put. 


p I agree therefore with. the order proposed by my, learned brother, 
A, Mr," ` Appeal allowed, ` 
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PRESENT: Viscount Haldane, Lord Phillimore and Mr. 7 
Ameer Ali, 


f GOPALA CHETTY AND ANOTHER 
= "ieu t mE : E 
. VIJAYARAGHAVACHARIAR. . ` 3 
[ON ArPraL FROM Taz Mapras HicH CounrT]. 


Partnership —Dissol ution — Suit for account— Dismissal—Second sujé for share 
of assets subsequently racovered—Limitation — Indian Limitation Act 
UX of 1908), ` schedule L Art, 106—Indian Contract Act C X of 1872), 

s See 45. à : 


ms 1 S 
After the dissolution and complete winding up of a partnership, an asset 


which was not taken into account but realised subsequently by one of the partners, 

ought to be divided between the ex-partners or their representatives according to 

their shares in the former ` partnership. Where, however, no accounts have been 
taken and an asset is recovered by one partner after dissolution, the proper remedy . 
for.the.other partners is to have the accounts ‘of’ partnership taken. If the 
remedy for an account is barred; a suit fora share of the asset realised is. also 
barred under article 106 of schedule I to the Indian Limitation Act: Knox 
v. Gye IO explained. Marwanji v. Rustomji (2); Sokkanadka v. Sokkana- 
dha (3); Tkirwoengada v. Sadagopa (4) Dayal v. ' Khatav (5), disapproved. 

Rivett:Carnac v. Goculdas (6), and (on appeal) Hiugadndas Mitharam v. 

Rivett-Carnac (7) referred to. BEP 


` Appeal from'a decree of the. Madras High Court (Wallis C. J. 


‘and Napier J. ) affirming a decree of the same Court in its Original 
“Civil Jurisdiction. 


A partnership entered into in 1908 between the apaiia „the 
respondent and one Narasimhachariar, was dissolved in April, 1910. 
Narasimhachariar died in 1911. In November 1913, the adopted 
son of Narasimhachariar instituted a suit against the appellants and 
the respondent for an account of partnership assets. The respon- 
dent was transposed as plaintiff in that suit by an order of: the 
High Court and continued it against the appellants. 


In February, 1915, the suit was dismissed as having been bined 
under article 106 of schedule I to the Indian Limitation Act: 


In April 191 5 the respondent instituted the present suit against 


(1) (1872) L. R. 5 H. L. 656. (2) (1882) I. L. R, 6 Bom. 62°. 
(3) (1904) 1. L. R. 28 Mad, 344. (4) (1910) I. L. R, 34 Mad. 112. `. 
(5) (1875) 12 Bom. H. C. R. 97. (6) (1895) 1. L. R. 20 Bom. 15. 


(7) (1898) L, R. 36 LA. 32; 1. L, R. 23 Bom. 544. 
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the appellants for recovery of his one-fourth share incertain assets 
of the old firm received ‘by the appellants on ‘various dates. , The 
trial Judge held that though a general partnership account was 
barred by the Indian Limitation Act and by the decision in the 
first suit, there was nevertheless a right in a partner to sue his other 
partners for his share of the assets of the partnership, for which the 
period of limitation would be six years and not three and that 
therefore the second suit was in time. He gave the respondent a 
declaration that he was entitled to a quarter share in the amounts 
claimed and directed an account to be taken between the 
parties. 

An appeal against this decree of the trial Judge was Grape 
by the High Court. The learned Judges affirmed the decree of 
the trial Judge, observing that they were not prepared to go behind 
certain decisions of the Madras High Court which appeared to 
proceed upon the view that the receipt of assets by a former part- 
ner after dissolution gives rise to afresh cause of action and 
that, otherwise, it would be quite impossible to eee the deci- 
sion in Knox v. Gye (1). 

Lowndes K. C. and Talbot for the Appellants : Under section EE 
of the Indian Contract Act the right of a partner to recover in res- 
pect of partnership dealings is to have an account taken and the sur- 
plus assets, if any, distributed. Apart from the Contract Act, there 
is no partnership law in India, The Contract Act is exhaustive with 
regard to these matters: Mohori v. Dhusmodas Ghose-(2), This 
principle agrees with the English partnership law: Aichardson v. 
Bank of England (3) ; Marshall v. Maclure (4). The judgment 
of the High Court was based upon its earlier decisions in Sokkana- 
dha v. Sokkanadha (5) ; Thiruvengada v. Sadagopa (6), and China 
Kondian v. Narasappa (7). All these decisions followed the deci- 
sión in Merwanji v. Rustomji (8). This last decision was based 


upon certain odifer dicta in Dayal v. Khatav (9) inferred from an ^ 


erroneous view of certain observations found in Knox v. Gye (1), 
though the actual decision was based upon Sedgwick v. Daniell (10). 
In Rivett-Carnat v. Goculdas (1 D). Candy J. adversely criticised 
“the decision in Marwanji v. Rustomji (8) but had to follow it, On 
"toi (1872) L. R. 5 H. L. 656, 

(2) (1902) L. R. 30 I. A. 115 ; L L. R. 3oCalc. 539. 


_ As) 0838) 4 My. and C. 165. (4) (1885) 10 App. Cas 325. 

T (5) (1904) I. L. R. 28 Mad. 344. (6) (1910) I. L. R. 34 Mad. 113. 
(7) (1914) 26 M. L. J. 221. (8) (1882) I. L. R. 6 Bom. 6238. 
(9) (1875) 12 Bom. H C. R. 97. (10) (1857) 2 H. & N. 319. 


(11) (1895) I. L. R. 20 Bom. 15. ee dr 
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appeal the decision of Candy J: was affirmed on another ground ` on 

a: further appeal io the Privy Councilin Bhugwandas v. RivéH 
Carnac (1), thé present question did not arise. The Punjab Chief 
Court declined to follow the Bombay case in JVeAal Devi v. Kishore 

Chand (2)  Evenif these decisions are correct, they do not 

apply to the présent case. The respondent had already brought.&, 
suit which was dismissed. All the amounts in respect of which 

the-present suit-was- brought were alleged to have been received‘ on: 
dates prior to the judgment in' the previous suit. That judgment, 
operates as res ‘judicata. The view that the receipt of these assets. 
gives a new cause of action is clearly wrong and it was specifically so 

stated in Knox v. Gye (3). The present. suit is also barred 

under order II r. 2 of the Civil Procedure Code and article 106. 
of the’ schedule’ I:to the Indian Limitation Act. 


we DF 


Parikh for the Respondent : There is no controversy in the: 
Indian Courts with regard to the question raised in the appeal: 
The principle was clearly enunciated in Merwanji v. Rustomji (4)e 
and accepted in tbe later decisions. The rule being thus estab- 
lished in India from 1875, the Board would not interfere with it: 
unless it conflicts ‘with justice, equity and good conscience. It'is ai 
rule of procedure and is less open to alteration on grounds founded: 
upon the law or practice in England. The present action is one for) 
money had and received by a partner who is liable to account under, 
sections 258 and 263 of the Indian Contract Act. The decision in. 
Knox v. Gye (3) depended upon the effect of the section of statute | 


of limitation. The plaintiff therein bad asked for a general account: ` 


and failed. There was nothing to show that he would not have, 
recovered if he framed his action suitably. On_ the other hand, 
the observations of Lords Hatherley, Colonsay and Chelmsford, . 


suggest that he could have recovered. Under section 45 of the. 


Indian Contract Act, one partner can give a valid discharge. . It- 


' does not,therefore make any difference whether the claim is made, 


by a living partner or by the representative of a deceased partner. - 

The-decision of the Punjab Court turned on different -considera-.. 

tions. Order II, R. 2 is not a bar as the receipt of the sums gives, 

rise to a new cause of action. Ke 
Lowndes K.C.in reply: The rule of justice, equity and good 

conscience is the rule of English law which will be. applied unless . 
à) (1898) L- Reap le ‘A. 325; L L. R 23 Bom. 544. ` 5 
(2) (1910) P; R. No. 97,398. =. . (3) ec LR. is L. es 
(4) (1882) I. L. R. 6 Bom. 628. S 
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ite :conflicts" with Indian’ “conditions : " Raisangji v. Mas Iudin (1). P. C. 
There can be no conflict here, The partnership law of India is 1922. 
founded entirely upon the law i in England. d ala Ta Chetty 
x T he judgment of their Lordships yas delivered by ` Vijayaraghava u 
Ces “Lord Phillimore :—About the- year 1908 a - partnership. was. — 


Marck, 9. 
en between Narasimhachariar, the respondent’ Vijayaragha-. E 


> vachariar, the. appellant Gopala now, deceased and the-appellant 
Eütirijilu, who for the purposes of this appeal also represents the 
fist appelant. , Narasimhachariar’ „having .died in 1911, a.suit was 
filed on the 1 sth November, 1913, in the High Court at Madras by 
i his adopted. son against the respondent and the two appellants, pray- 
ing: for partnership accounts, and payment to him of his adopted 
father's share., The plaint in this suit. was, in some manner not. 
now important to consider, settled with, and.retired from the suit 
and by an order of the High Court the respondent was transposed, 
from his position as defendant and became plaintiff, continuing the. 
suit against the other defendants, the present appellants, + 

-i The suit came on for -hearing before a Judge of the High Court. 
on the 26th February, 1915, when it was found that-the partnership 
had: been dissolved before -the death of Narasimhachariar, namely- 
inyApril, 1910, and that therefore the suit , was barred by article rop 
of Schedule I` of the Indian Limitation. Act, 1908; which provides 
that. ‘a suit.for. accounts and a share of the profits of a dissolved 
5 partnership must be brought . within three years of the date: of disso- 
lution.’ The respondent did not appeal. But op the 3oth April of 
the-same year he launched a second suit againstthe present appel- 
lants, which is now in question before their Lordships. i S 

-In this suit, after setting out the-proceedings in the previous suit 

and admitting that he had become disentitled to claim a general . 
account and the payment to him of what might be found due and . 
payable on.the taking of a general account, he said that-the sum of 
Rs: 18,842 had been received by the appellants in various payments 
` or Warious. dates from debtors to the old firm, and he claimed his: 
quarter share in this total sum. The appellants put: in a written 
statement in.which: they: denied that-.they had’ received any assets ` 
of the firm, said that if the accounts were to be taken the respondent 
would be found to’ be indebted 20. the firm,.pleaded-the Indian 
Limitation Act, and that the -suit was barred by res: judicata and 
certain other defences. ‘The suit- was tried’ before- Kumaraswami . 
SE ja who gave judgment on the 27th March, +910; 2 s 


w) (1887) L. R. 14 I; A. 89 (96) ; I. Le R. 1i Boni, 3593. ^ 


H 
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P. C. the bulk of the issues in favour of the plaintiff, now respondent, and 
i922. giving him a declaration that he was entitled to a quarter share of 
the amount claimed and ordering an account to be taken with a 

Gopala la Chetty 


view to showing whether there was any set off in respect of sums 
which might be due from the respondent to the appellants. By the 
Lord. Phillimore. schedule of the decree it appeared that approximately Rs. rr, 000, 
SC of the sum claimed had been received before the institution of the 

first suit, and the whole of the balance before the decree in the first ` 

suit. The learned Judge held that ‘though a general partnership 

account was barred by the Indian Limitation Act and by the deci- 

sion in the first suit, there was nevertheless a right in a-partner to 

sue his other partners for liis share of the assets of the partnership; 

for which the period'of limitation would be six years and not three ; 

and that, therefore, the second suit had been brought in time.. The 

learned Judge came ‘to this conclusion on the authority of certain. 

cases decided in the High Court of Madras, following earlier deci- 

4 sions in the High Court of Bombay; 

The present appellants appealed to the High Court in its appel- 
late jurisdiction. The appeal came on before Sir John Wallis Ç; Ji, 
and Napier J.-and was dismissed, the learned Judges saying that ' 
they were not prepared to go behind three Madras decisions to.the 
effect that a cause of action arises from the receipt after dissolution 
of partnership assets by a former partner. 

They observed that these decisions appeared to proceed upon 
the view that the receipt of assets by a former partner after disso- 
lution gives rise'to a fresh cause of action. Otherwise, as they said, 
it would be quite impossible to distinguish the decision in Knox 
v. Gye. It is from this dismissal that the present appeal is brought. : 

Though in the opinion of the.appellate Judges the case. of Knox 

- v. Gye (x), unless it can be distinguished, would destroy the case 
of the-respondent, it so happens that it is upon a reading of certain. 
passages in the speeches of the noble Lords whu took part in that 
judgment that the series of cases in the Bombay and Madras High. 
Courts, upon the authority of which judgment has been given for, 
the respondent, proceed. It is, therefore, important to begin the 
consideration-of the law with a careful analysis of that case. qp 

Gye was lessee of the Covent Garden Theatre and for the pur- 

. pose of the concern. obtained in 1853 a considerable sum of money 
from one Thistlethwayte on terms of partnership. Thistlethwayte 
died in 1854, making Knox his executor. Knox in the second bill: 
which he filed (which was the one that came under consideration. 4 

(1) (1872) L. R. 5. H. La. 656, -i ~ DEn t 2 TI 


ME 


Vijayaraghavacharas 


i 
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in the House of Lords) contended that thereafter he and Gye conti: 


'nued thé partnership. ` In 1854 negotiations ` were ‘entered into 
with one Hughes for the temporary use of Her Majesty’: s Theatre, 
and a sum of £5,000 was paid ‘to Hughes i in advance for this pur- 
pose. Hughes did not. carry out his share of the bargain, Gye sued 
him for the £5,000 and recovered judgment, but not succeeding 
in getting the money, he ultimately accepted, in 1862, the sum of 
42,500 by way of compromise. In 1856, the Covent Garden 
Theatre was burnt down and Gye took the Lyceum Theatre. In 
October, 1864, Knox fled the bill against Gye, praying, for accounts 
from the date of thé original advance by Thistlethwayte, for the 
winding up of the alleged „partnership between Gye and Thistle- 
thwayte, that Knox might have his share of the sum advanced by 
Thistlethwayte, including a share of the money recovered or which 
ought to have been recovered from ` Hughes, aná a share of the 
profits of the partnership. The answer’ set up by Gye i in substance 
pleaded that Thistlethwayte’s share was confined to the business of 
the old theatre, the whole capital of which was lost by the fire ; that 
Knox was not entitled to any accounts ; that his rights if any arose 
at law and not in equity ; and that whichever way they arose, the 
statute of limitation was a good answer. 

The Vice Chancellor, Sir William Page Wood, made a decree 
in favour of Knox, being of opinion that the statute of limitation 
did not apply, either as regards the money received from Hughes, 
which he treated as an equitable claim enforceable in equity, or as 
regards the share of Thistleth wayte in the ‘partnership, the statute 
being prevented from applying to that part of the claim because of 
the fiduciary relation ‘between Thistlethwayte and Gye, and by 
the fact that the money recovered from Hughes- was received within 
six years before the institution of the suit. | 


' On appeal the Lord Chanceller, Lord Chelmsford, reversed, this 


decree. When the case came on for hearing before the House of 
Lords, the House was composed of Sir William Page Wood, now 
bécome Lord Hatherley | and Lord Chancellor, Lord Chelmsford 
and Lords Westbury and _Colonsay. At the close of the appellant’s 
case thé House was of opinion that the partnership never extended 
to the Lyceum business, and counsel “for the respondent were 
directed to confine themselves to the argument upon the statute 
of limitation. It was apparently ‘considered that. if the statute of 
limitation was to be applied, ‘the right of Knox accrued i in Decem- 
ber 1854, upon the death of Thistlethwayte, the partnership being 
dissolved by his death, and that the bill not being filed till 1864 was 


Gopala C Chetty 
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P. €. out of time ; and with the possible exception of Lord Hatherley, the . 

1932; | noble and learned Lords who composed the’ House held that the — 

~~ ipt i GEN 
SEH Chetty receipt of money from Hughes more than six years after the partner 


$. ship was dissolved did not take the case out of the operation of:the `: 
Vijayaraghavachariar Statute, If, therefore, the statute was to be applied it constitüted:. 
Lord Phillimore.' a good defence. The matter then remaining for decision , was: 
ge whether this was a case where equity followed the law, and consé- '- 
quently. the relief was barred.. This was so held, Lord Hatherley '~ E 
dissenting, and the suit was accordingly dismissed. 

. Now it will be observed that the sum of £2,500 was received ` 
vice. the statutory period, and its receipt was the receipt by eye 
of & partnership asset. 

The case would seem, therefore,.to be in point, and (the suit.” 
having been dismissed) adverse to the present respondent. But as 
the suit was one fora general account aud not merely or evén pal 
way of addition to recover Knox’s share of the sum received from - 
Hughes, and as there are in the speeches of the noble and learned ^ 
Lords some passages where a case like the present is put by way'- 
of hypothesis, the decision in Knox v. Gye (1) need not be taken fór" 
the purposes of the present judgment as laying down a final determi” € 
nation of the law on this point. 

Nevertheless the observations in that case when carefully consider- 
ed do not warrant the construction which has been put upon them by’ 
some of the Courts in India, but on the contrary warrant the conclu- | 
sion to which independently of authority a little clear thinking leads ~ ji 

Lord Hatherley, for the. purposes of his observations, takes the” 
case of à partnership dissolved by death and an account being taken 
“that everything which could be ascertained had been then ascer- ^ 
tained and adjusted, that the account was complete and that : 
releases were given ”—releases which as he says “could only go to" 
the extent of the claim that then existed against the surviving part- 
ner" He assumes that in that case an asset for which no allowance? 
has been made falls in and is received by the surviving - ex-partner ; i 
and he holds that in such a case the executor of the deceased ex.” 
partner could claim his share. i 

Lord Colonsay with a similar train of thought speaks of: a sum ` 
s of money “ unexpectedly recovered.” á 

Lord Chelmsford says: “It was ‘said that upon payment of the 
debt by Hughes a new right had accrued to the appellant. But be ` 
right to sue. for what? The answer must be for an account, But 


that -he was entitled to all ‘along, + and the account must bake" 


(1) (1872) L. R. ER L.,656+ ` sh 
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included this very debt of Hughes, the receipt of which is supposed 


to have created a new right to an account.” Itis true that there, 


is later on in his speech some rather vague language which may 
have led to his having been supposed to take the view that even 


when partnership accounts cannot be taken a suit may be brought, 


for-a specific item ; but the whole tenor of his reasoning shows that, 
he.is contemplating the circumstances supposed by Lords Hather- 
ley.and Colonsay. Lord Westbury’s language is striking—he is 
not contemplating this particular case, but discussing the effect 
of the statute of limitation. He says:— , ; 


Jr will be.asked whether the bar by statute can be greater than a. 


release between the parties. In the answer to that question the 


nature of the release must be required to be stated. If on an, 


account stated a release is given, the release will be limited to that 
account, and will not bar the right of an executor to have an 
account of subsequent receipts. But if the release be ofthe right 
to an account altogether, then the release will be exactly equiva- 


lent to the bar here created by the statute and will bar all right 


whatever to claim the benefit of any subsequent receipt by the 
accounting party. 
- The rule of law then is the following :— 

-~ Ifa partnership has been dissolved and  the-accounts have 
been wound up and each partner has paid what he has to contri- 
bute to the debts of the partnership and received his share of thé 
profits, the mutual rights and obligations having been thus all dis- 
charged, and then it turns out afterwards that there was some item 
tothe credit of the partnership which was either forgotten or treat- 
ed as valueless by reason of the supposed insolvency ofthe debtor 


or for any other cause, which item afterwards becomes of value and ` 


falls in, it ought to be divided between the partners in proportion to 
their shares in the original partnership. There is no reason why 
one, should have it more than the other. 

f The case will not often occur. If the debt is incurred to the 


firm and both the ex-partners are alive the debtor can only safely | 


pay upon the receipt of both, for the agency of each for the other 
has ceased with the dissolution of partnership, and both receiving 
and being in possession each can insist upon his proper share. 

. Lord Hatherley points out the most probable occasion when it 
would arise, namely, when one of the partners is dead and the debt 
has accrued at law to the surviving partner who thus becomes 
sol ely possessed of the former partnership item’; and he says that 
in such a case the executors of the decéased ex-partner would have 


P. P.C. 
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a right to recover their testators share from the ex-partner -wHo 
has ‘received the whole. Itis not go certain that this particular ule 
case would arise in India by reason'of the provisions of settion AS 
of the Indian Contract Act, upon which section” apparently diferent 
decisions have’ bean given | in the several High Courts in India, 
(See: Sir F. Pollock's work on the Indian Contract Act, page 193. h 
It is; however, ' possible: fo coriceive of other cases in ‘which t his 
principle might have to be applied. A partner might contrac 
really for the partnership, but apparently as sole principal and ir in: that 
capacity be the sole recipient of a partnership item. ped 
At any rate, in all cases wliere for any reason it did occur hat 
after tlie dissolution and complete winding up of a pärtnership an 
asset which had not been taken into account fell i in, ‘it ought to "e 
divided between the ex-pártners or their representatives according 


to their shares in the former partnership, jus 
zo ibe 
Bd on the other hand nó accounts have been taken and there dia 


no constat that the partners have squared up, then the D roper. 
remedy when such an item falls in is to have the accounts “of. the, 
partnership taken ; ; and if itis too late to have recourse ‘to ës, 

remedy, then it is also too late to claim a share in an item, ds LES, 
of the partnership assets, and the plaintiff does not prove, and | cans 
not prove that upon the due taking of the accounts ‘he would be, 
entitled to that share. It might well be the case that one of. ithe, 
reasons why no final balancing of accounts took place, was that eg 


i TEN 
owed the partnership so much money and that it was anticipated ` 


that B, would hereafter receive a particular item „which "would, 
operate substantially to balance the claim. scie 
The principle above set forth being reasonably clear and intelli 
gible, it remains for their Lordships to discuss certain decisions.in, 
the Indian Courts. i 5 adi 
' The first cage on ‘this matter was Dayal v. ` Khafan Wi decided 
in the year 1875. "The judgment in ‘that case rested. upon other, 
and incontrovertible grounds, but there were, obifer dicta int -the 
course of the judgment which’ no doubt would help , the present 
respondent. These obiter dicta were relied upon by Latham J.. in, 
Merwanji v. Rustenji (2) decided i in the year 1882. That deci, 
sion is no doubt in point and i in favour of the respondent ; H but, it p 
to be observed that it was largely based “upon the obiter dicta. i in the, 
previous case. : 
` The third Bombay case. was Aout Come v. Gang SC 
Wi (1875). 12 Bom., Hr DR 97- (2) (1882).1. L. R. 6 Bom, x 628i pla 
(Qe (1895) L L. CR 20 Bom. 15. TEM WV 


"at 


y; 


"a 


— 
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Ga" J: “sitting asa PE Judge in the first- Court, E the 
previous Bombay decisions, but said that he was bound by them, 
A uy he held that though a claim for a genera], partnership 
unt was barred by limitation a. claim for ashare, of moneys 
ive E by the partnership within the period of limitation ; was not 
Bird ; 3, that the plaintiff was „entitled to recover Hemabai’s and 
Grieg shares of the said money; and , that the second 
défendant was entitled, to set off against this his share of 
certain moneys received by the plaintiff as part of the assets.of the 
sad partnership. The High Court in-appeal held that the respon- 
dent's, Claim toan account of the partnership dealings was, not 
barred by limitation because. under, section 17. of the T dmitation 
Ket (xv of 1877) when a person, who, if living, would have a right to 
sue, has died, the period of limitation i is to be compu ted from the 
tinë when there i is a legal representative of, such person capable of 
iBSfititing t the necessary suit, and. gave the plaintiff a decree for 
thé’assets which he claimed. The case came on appeal to His 
Májésty i in Council in 1898, and is reported as Bhugmwandas Mitha- 
"tirs. AA “Rivet Carnac (1). This Board agreed with the decision of 
the High Court that the claim ‘was not barred, by the Limitation 
ACh ‘but their Lordships thought that the dectee g given by the High 
Court was too wide, and directed an account’ to be taken of the 
partnership transactions. They made no Observations on the 
particular ' point now under consideration, arid the case may be left 
out of consideration except to the extent to o which it embodies , the 
criticisms of Candy J. 
"f Their Lordships now turn tò thé Madras cases. In’ Sodkanadha 
v. Sokkanadha (2) decided on appeal by the High Court in 1904, 
the decision in Merwanji v. Rustomfi (3), was followed as an autho- 


rity; ‘and reasons were superadded why in the opinion of the learned ' 


Jüdges it was right. One passage may usefully be quoted : — 
wiven on principle it would seem that this conclusion is the 
batter : ‘one, for why should the fact that a suit for a general account 
iftho' longer maintainable be used to secure to some of the partners 
excliisively the benefit of realisation of assets made under circums- 
tances which raise no question of limitation with reference to, a 
chikt strictly confined to a share of what was realised. Of "course, 
to, allow such a claim to be maintained wlthout the defendant being 
af liberty to go into the whole accounts and if possible defeat the 
plaintiffs claim by showing that the “net balance is against the 


(1) (1898). L. R. a6. T. A. 32. (a) (1904). T. L: R. 28 Mad. 344. 
(3) (1882) 1. L. R. 6 Bom, 638. 


|| toa 
Gopala C Chetty 
Vijngaraghavacharar 


Lord FPhillimere, 


318 
EE X 
Ba mer 
1922. 
v. 
Gopala Chetty 
Wees 
“Zona Phillimore, 


THE CALCUTTA LAW JOURNAL. [Vor. XXXVI. 


plaintiff ` would be quite unjust. The view we follow avoids. such 
undesirable results while it secures to allthe partners their fair 
and preper shares in assets with reference to which no question" of 
lapse of time is capable of being raised under the law. > 1 

With great deference this reasoning begs thé question. flow is 
it to be known that some of the partners would exclusively. benefit 
by the realisation of assets which come in after dissolution ?. Jo 
meet this objection the learned Judges assume that accounts may be 
taken and that they have done enough for the ex-partner who is 
sued in saying that he may have the accounts taken. But if the 
policy of the law be that after the period of limitation no accounts 
ghall be taken, for the excellent reason that materials for taking 
such accounts may have disappeared, ‘it is not legitimate: to say to 
the person sued, “Either pay on the footing that accounts have been 
taken which we know have not been taken and on the footing that 
all matters have been squared up between you and your partner 
when we have no knowledge that there has been any such squaring 
up, or submit to that taking of accounts against which the legislature 
has protected you,” 

ZMruvengada v. Sadagapa (1), also referred to in the' judgment 
of the High Court in the case now under appeal may be taken to 
be to the same effect. ` . 

. On the other: hand, the Chief Court of the Punjaub has e ex- 
pressed its inability to follow these cases: Nehal Devi v. Kishore 
Chand (2) 

Their Lordships have no information as to-the matter having 
come before the High Court of Calcutta. 

` - These decisions. having been thus analysed appear to rest upon 
some véiter dicta which do not purport to express Indian law, but are 
the result-of the construction which some learned Judges baye put 
upon the decision of the House of Lords in Knox v.-Gye (3), and 
inferences drawn from that decision, and except for the reasoning 
upon which their Lordships have already commented in Sokka- 
nadha v. Sokkanadha (4) to have no other basis, As their Lord- 
ships have already pointed out the oditer dida in the Bombay 
High Court are: founded upon a misapprehension of xar took 
place in Knox v. Gye (3). di 

"The present case is a striking illustration of the mischief which 
might result from- following the conclusion at which ‘the learned 

(1) (1910) ER 34 Mad. 113. (2) (1910) P. R. No. 97, 298:5% 
(3) (1872) L, R. 5 H. L. 656. (4) (1904) I. L, R. 28 Mad, 344: 
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uzj udges i in the Court of appeal have arrived. The very items for 
si-which the respondent is now suing were actually items which would 

35 have come into the account on his claim against the appellants id 8 

partnership account in the suit in which he failed. ` 

ti As their Lordships have arrived at this conclusion, it is unneces- 

(rem to consider the further point raised on behalf of the appel- 

-^ lants that the dismissal of, the previous suit consituted the bar of 

aU yes judicata, : g 

gd Their Lordships will stably: “recommend His Majesty that the 
°* appeal be allowed and that the suit be dismissed and that the 
2 appellants have their costs here and below. : 


"m 


2 l Douglas Grant : Solicitor for Appellants. 
ues , ; John Jesstiyn Solicitor for Respondent. 
TOR, v. L N. "E Appeal allowed. 
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i 
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Present: Lord Buckmaster, Sir John Edge, Mr. Ameer Ali and 
oil f Sir Lawrence Jenkins. | 


T. R. VENKATA ROW alias GANESHA ROW ` 
Des SE 
T. V. TULJARAM ROW AND OTHERS.* — 


"ROS gm [On APPEAL FROM THE Mapras Hen Court.] 


d 


y ndu Lam joint family—Faiher and minor son—Claims under decrees in 
E ' faeóur of the family—Compromise by father without sanction of Court—Re- 
4 lease af claims—Order in Council—Consiruction—Additions Kë members io 
AJ the joint family pendente lite—AEfect. 

“Re. Claims of a Hindu joint family under decrees’ cannot be relinquished by the 


IL 


"D. manager where there are minors in the family. Such a relinquishment by a com^ 


V^promise without the sanction of Court is wholly avolded by the suit of the minor 
~, when he comes of age, the other party to the compromise being at liberty to 
pursue his remedies against the decrees by way of appeal. The benefit obtained by 
the avoidance of the compromise is liable to be shared by all the other members 
"of the family who may have come into existence pendente lite. 


Doc tbe High Court, on restoring an appeal to its file, ought not to have stayed its 
prosecution by the appellant pending the disposal of another appeal e the Judicial 


Committee, . s 
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"| Consolidated Se from a ege of the “Madras High Coin! 
(Abdur Rahim, Officiating Chief Justice and Seshagiri Ayyar J.) vaty® 
ing a decree of.a Judge of that Court (Wallis J.) in its Ordinary Civil? 


i Jurisdiction and an order of the same High Court on a petition. cus 


Rajaram Row, the father of “the ‘appellant, on behalf ‘of himself? 
and as the guardian of his then minor son (the appellant) sued: ands 
obtained in 1896 and.1897 two decrees for large sums against “tl "et 
first respondent. The first respondent preferred appeals against 
these decrees. Rajaram -and the first respondent entered Anto i: 
compromise by which Rajaram released his claims and the ° first 1682. 
pondent withdrew his appeals. Sanction of the Court was not liow- 
ever obtained forthe compromise, The. present appellant, on at-/! 
taining majority, challenged the compromise by .suit which was ultio 
mately decided by the Judicial. Committee in April, 1913. Meanzj 
while in 1907 and rgro respondents 3 and 4 were born to Rajaram T 
The order in Council of April 1913 wasas follows :—“ That amo 
agreement of compromise dated November 21, 1897, and the-satis- .7 
faction entered thereunder are not binding on the appellant, anda 
that he ought to be remitted to his original rights under-the decrees; s 
in suit No. 266 of 1886 in the file of the said High Court ; that the ic 
suit out of which this appeal arises ought to be remitted to the said’. 
High Court in order that issues No. 6 and No. 7 may be el gata aie ^ 
of" The material i issue for this report is No. 6 and is as follows :=< 75 
"6, Is the plaintiff entitled „to recover in any event more than sc 
moiety of the amount sued for?” | z^ 

In'pursuance of this order, the suit on remand was tried being 
Wallis J. who, on December 18th, 1913,: delivered a preliminary: 
judgment. He directed that the afterborn sons of Rajaram (res-V: 
pondents 3 and 4) should be brought on record. He held that theioa 
compromise of 1897 was binding on the half share of Rajaram and se 
decreed that the appellant and the respondents 3 and 4 were tosain 
gether entitled to the other half share. He accordingly passed:a: eri 
decree op the 24th March 1914. ` ef adi 

Against t the said decree, both the appellant and the first respon- 


dent appealed to the High Court, the former. claiming the whole-of ag. 


the decretal amounts and the latter contending that the appellant; ij. 
was ‘entitled to a one-fourth share only. The first respondent. also" 
preséntéd a petition to have his appeal against the decrees of 1896., 
and 1897 restored. ` Lipie 
The Officiating Chief Justice (Abdur Rahim, J.) and Seshagiri) 
Ayyar J. who heard the appeals and the petition together delivered" 
their judgment on the 3oth August, 1916. They held that the 


+ 
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E made by the Privy Council was not ES? in favour of 
the appellant individually but as representing the joint undivided 
family and that his claim for the whole ‘decretal’ amount would be 
opposed to the order in Council made: in 1913. They therefore 
affirmed eg decree of Wallis J. in 1 these ` respects. On the res 
a but stayed its prosecution’ pending the EUM of thé 
present appeal by the Privy Council. 

4; The. plaintiff appellant Venkata Row died in 1920 and is repre- 
sented by‘his.’son in. the appeal. Rajaram -died in a The 
joint family was dissolved in 1917. : 

De Gruythur, E, C. and Brown for the Appellants : Venkata 
Row was-entitled to recover the whole fund. The order in Coun- 
cifimade in 1913 affected the whole ‘fund. Rajaram did not pur- 
port:to alienate his half share in the fund by the compromise. 
The principles applicable to alienations of joint family property 


cannot be applied to a relinquishment of decretal claims ` Manjaya. 
v. Shanmuga (1). Venkata Row's claim was on behalf of the joint 
family. If the Comp omise were to be treated as a conveyance of 


Rajaram’s half share, it should be treated as effecting a severance 


of the joint family: Ram Chunder v Chunder Coomar Mundul (2) ; 
Niro-Gopal v. Paragquda (3); Soundararajan v. Arunachalam `. 


Chetty (4) ; Hurdy Narain Sahu v. Rooder Parkash Misser (5). 
If so, Venkata Row is entitled to a half share and his after-born 
brothers (respondents 3 and 4) cannot have any share." 

Upjohn K.C. and Dube for respondents 3 and 4; ‘The compro- 
mise of 1897 is now treated by all the parties as wholly ineffective, 
Tuljaram Row petitioned for restoration of his appeal of 1897 and 


the-appeal will be heard in due course. He therefore treated the 


compromise as wholly void. Venkata Row is entitled to recover 
on behalf'of the joint family. Itis said that the joint family was 


dissolved in. 1917 and that there was no division before that date. 
Hence these two respondents are equally entitled to participate in 


the fund claimed by venkata Row on behalf of the joint family, 


CD, Murray, (Solicitor- “General for Scotland) and Ingram for | 
the first Respondent :- "The order in Council made in 1913 declar- , 


ed that the compromise was not binding on Venkata Row merely, 
The*ompromise was left valid as against any other including 
(1) Gors} Lt. R.38 Mad. 684. 
(2) (1869) 13 M. I. A. 181. ` (3) (1916) I. L. R, 41 Bom. 347. 
(4)5(1913) I. L. R. 39 mad. 159. 7 E 
(5):(1893) Le R. 11 L A. -26 ; 1. L. R. 10 Cale. 626. " 
eh tec : ` Š S" 
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respondents 3 and .4. .. Rajaram bad power in .1897 to bind his.- 
after-born sons by his acts: , Mayne’s Hindu Law (8th Edition). 
para, 342. HN ( ^ j 4 - Un C 

Upjohn K. C. ini: The-compromise could . exist only as. 


the act of thé joint family. The orderin Council made in 1913+. 


declared that it is:not binding on the joint family and, is wholly:.<. 
avoided. Rajaram did not enter the compromise as manager and:' 
did not-intendsto bind. his after-born sons. The terms of the coma .. 
promise are consistent only with the continued existence of the: 
joint family and cannot be ES as a severance of the joint 
family status. < , ` n 


De Gruyther, K. c SE in the first respondents -cross"'’ 
appeal. 3 ee 
The judgment of their Lordships was delivered bs 
Lord Buckmaster : The real question for determination on. x 


these appeals is as to the effect of a compromise entered into on the , 
21st November, 1897, between Rajaram Row, purporting to act both, 
for himself and as guardian of his minor son Venkata Row, and 
Tuljaram Row. The compromise’ related to certain claims then , a 


existing between Rajaram Row and his son, as constituting a joint, , 


- Hindu family, against Tuljaram Row, and itarose in this manner, — 


Originally Venkata Row, together with his four sons, Ramachandra | 
Row, Luchmand Row, Rajaram Row, and Tuljaram Row, formed a 
joint Hindu family, governed by the Mitakshara law. Venkata , , SÉ 
Row died in 1871, survived by his sons, and in 1881 the joint. | 
family was disolved, anda division of the joint estate took place , 
leaving the great part of it inthe hands and under the control of.. 
Tuljaram Row, who was the manager of the family. In 1886 a suit K 
was brought by Atmaram, the son of Luchmand, against Tuljaram, , 
Row, for the purpose of ascertaining the extent of the family assets . 
remaining in his hands, for the necessary accounts, ipartition, and 

other relief, and ‘to this’ suit all the members of the family were | 
parties. Two orders were made in that suit, one on the arst Octo- , 


- ber, 1896, and the other on the :17th August, 1897, and by these . 


orders Tuljaram Row was decreed as liable to pay to Rajaram 
Row and his branch of the family certain sums of rupees... 
The compromise to which reference has been made was a compro-.. 
mise of the rights possessed by Rajaram- Row and his son under 
these ' decrees, OE LEM 
The compromise was a very simple matter. It consisted Ap. 


releasing Tuljaram Row from.all liability to make the. payments,., 
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which he had been ordered by the High Court to make, payments 
which-were ou the face of them considerable in extent; and the ' 
only consideration mentioned was that Tuljaram would agree not 
to prosecute an appeal which he then had on foot against these 
orders: In other words, Rajaram Row, acting in his own interest 
and on behalf of his infant son, gave up and surrendered, without 
any further struggle, all the rights to which he was then entitled, - 
together with his son, in the decrees of October, 1896, and August 
1807. - 

'It- is not surprising in these circumstances that on Venkata 
Row, attaining his majority in 1906 he should have taken steps to 
challenge the validity of this compromise. A suit was accordingly 
instituted by him under the name of Ganesha Row against Tuljaram 
Jani Rajaram Row seeking to recover the monies mentioned in the 
decrees as “ the undivided son” of Rajaram Row. He failed both 
before the Judge of first instance and in the Court of appeal. The 
matter then came before the Judicial Committee, and on 7th 
. March, 1913 it was decided that the compromise did not bind, 
and ‘could not bind, the infant, who ought (o be remitted to 
hs original rights under the decrees in the suits referred to and 
the case was remitted to deal with the remaining issues on this 
footing. ` [e 
-- Two further sons were born to Rajaram Row before the. 
case came on for hearing on remand, and as they were also mem- 
bers of the joint family with their father and the plaintiff, they were 
added as defendants and are the third and fourth respondents on- 
these appeals. On behalf of the plaintiff it. was argued that the: 
compromise became wholly ineffectual by virtue of the order, as 
the family bad never been divided, that consequently the new 
members of the family were entitled to their share and their rights 
could not be established if the compromise retained. 

‘Wallis, J., before whom the remitted issues were tried, decided 
that Ganesha could only be entitled to a halfshare, but as the 
further members of the family had come into existence, 
namely, two further sons of Rajaram, he directed that they 
should be added as defendants, and on this being done 
he -decreed that Ganesha and his two brothers were together 
entitled to a halfshare of the monies with interest, in other 
words he gave Ganesha one-sixth of the whole. The judgment 
also dealt with other matters no longer material and it gave rise to 
as‘many as four appeals, of which it is only necessary to consider 
that of Ganesha, whose representatives: are the -present appellants. 
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His appeal failed because the High Court regarded the order of the: 
Privy Council as rendering the compromise binding on Rajaram- 
Row’s then existing share, but in fact, the order only declared the, 
compromise was not binding on Ganesba Row, who was remitted: 
to his original rights under the compromised suits. . som 

The appellants urge that in the events that have happened this 
entitles the whole family to share in the whole fund, as otherwise 
the righ's of the appellants would have been seriously curtailed by 
the order which intended that they should be preserved. eis 

Their Lordships think that this argument is well-founded. The 
agreement of the 21st/ November, 1897, did not purport to,be.a. 
release of individual rights or shares in the fund at all ; it did , not, 
purport to effect any division of the jomt family estate that then- 
existed between Rajaram and his son in the subject matter of these, 
decrees. ` On the contrary, what it purported to do was to release 
the whole of the debts that were then owing to the joint family;)in 
consideration of Tuljaram not prosecuting his appeals. 

Now it has been held by-this Board that that attempted arrangé: 
ment failed so far as the infant was concerned ` and, if it failed:osd 
far as the infant was concerned, their Lordships think that in the 
events that have happened it must also be regarded as failing 
wholly to convey any of the joint estate ut all. They have anived | 
at that conclusion for these 1easons. Rajaram Row, unless--he 
was attempting to divide the joint family, could only deal with .this 
property with the consent of his son or in his capacity as -manager 
of the estate. In his capacity as manager of the estate be wag 
only able to deal with it for certain limited purposes, and. none of 
those purposes are or can be, -suggested -as the consideration -why, 
these considerable sums were released, It follows, therefore, that 
the attempt to alienate, or to release, from the estate these substan- 
tial portions of the joint family property failed, and that thera 
was no efficacy given to the arrangement that was then conten 
plated. : : i S 
Their Lordships have expressly stated that this is their view, of 
this agreement in the events, that happened. It might possibly 
have been.that different circumstances would have arisen if Venkata 
Row, the son, had predeceased his father, and there had been no 
further members of the joint Hindu family. In that case it is pos- 
sible that the arrangement would have been one which Rajaram 
Row would have been unable to dispute ; but those are not the 
circumstances that exist at the present time. Atthe present time 
the joint family continues ; the joint family finds that this is a por- 
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i „tion; -Of the joint family estate which has béo aaoo alienated, 
f aiid?=which they- are entitled to recover. It, of , course, follows 
` ,édüally udon that that Tuljaram Row will be entitled to prosecute 
Äi appeals; and their Lordships are a little- astonished to find that, 
^ although liberty has been ‘given to bim to,:;proceed; an order has 
, been nade: which’ has restricted the prosecution: of these appeals 
antil ‘after the hearing of these appeals by this Board. Were this 
consider hypothetical rights, the éxact character and extent of which 
Gould only be ascertained ‘after the hearing of other pending liti- 


= gatión-; but ünwillingness to let litigants, ‘who have entrusted their - 


disputes to the Board for determination, ‘from a place so far distant 


“andi, be disappointed in receiving judgment, bas-led their Lord- ' 
ships to disregard the ordinary rules that are followed in-these 


- fiatteis, and'to hear the: appeal, notwithstanding the fact that it is 
.impossible'to know the exact amaunt upon which thev will operate. 
- Inthe result their Lordships will humbly advise His Majesty 
„that the decrees of the High Court’ ought tó be set aside and that 
it'ought to. be declared that whatever. sums may ultimately be reco- 
vered in respect of tHe monies that were ordered to be paid by:the 
. decrees of the : ‘ast October, 1896, and the 17th August, 1897; 
Teferred to in the agreement of the atst November, 1897, form 
part ‘of the joint family estate which was constituted on the arst 
November, 1897, by Rajaram Row and his son Venkata Row. ‘If, 
ofthe other hand, that family has, as is stated, been dissolved, the 
declaration will be that the shares in the monies are to be fixed ag 


l at’ the-date. of its dissolution. As regards the cross-appeal, the ` 


` cróss-appellants dre entitled to have the case remitted to the High 

Court to hear the appeal O. S.'A. No. 4 of 1897, and to issue a 
- revised decree in O. S.:No. 266 of 1598 finally determining the gum, 
ifiany, that is due. 


“AS regards the costs, the respondent, Tuljaram' Ros, must pay. 


one set between the appellants and the med ‘Ramachandra 
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APPELLATE CIVIL- 


` Before Sir Asutosh Mooker jee, . Knight, Judge, and Mr. Justi ce 
Cyming, m 


DIJENDRA MOHAN SARMA .— Dd 
MANORAMA DASI AND OTHERS.* 


Transferees, rights of — Transfers by certificated guardian of ward — Transfers 
s wil and without consent of District Fudge—Guardians and wards Act 
(VIII of 1890), Secs. 29.30— Transfer confirmed by execution Court under 
section 305 of the Code ef Civil Frocedure (Act XIV of 1882)— Reimbursement. 


- A subsequent transferee of land from a certificated guardian of a ward, who 
obtained the sancticn of the District Judge under section 29 of the Guardians and 
Wards Act, can treat the prior transferee from the same guardian, who did mot 
get the sanction of the District Judge for such transfer but obtained confirmation 


- from the execution Court under section 305 of the Code of Civil Procedure 


of 1882 (corresponding to order:ar rule 83 of the Code of 1908), as person 
without ttle, but before he can get back the property he must reimburse;the 
prior transferee whose money has benefited the infant: The Eastern Mortgage 


and Agency Co. v. Rebati (1) and other cases. a 


Under section.30' ofthe Guardians and Wards Act, disposal of immovable. pro: 
perty bya guardian in contravention of sections 28 and 29, is voidable ; that is, 
liable to be avoided in a proper. proceeding. Consequently, when the “person 
affected by such a transaction seeks to avoid its consequence, be isin the position 
of a person who seeks equity and must do equity. Thus, not only can he not 
ignore the transaction but he must offer to reimburse the prior ‘transferee 
whose money has benefited the infant. ` e 


The scope of an enquiry under section 29. of the Guardians and Wards Act, 
is entirely distinct from the scope of an enquiry under section 305 of the Code of 
Civil Procedure of 1882. When an application is made under section 29 of the 
Guardians and Wards Act to a District Judge to sanction a proposed alienation, 
the matter to be considered is the benefit of the infant. When an application is 
made to an execution Court to sanction an Inteuded transfer under section 305 of 
the Code of Civil Procedure of 1882, the matter for enquiry is the protection of 
the execution credítor. Compliance with the provisions of section 305 of the 
Civil Procedure Code of 1882, should not consequently render unnecessary the 
fulfilment of the requirements of section 29 of the Guardians and Wards, Act, in a 
case which falls within the scope of both these provisions of the law. 


* Letters Patent Appeal No. 8 of. 1921, against the decision of Mr.- joie 
Shamsul Huda, dated the 23nd December, 1920, in Appeal from Appellate 
Decree No. 1643 of 1919, against the decree of Babu Hem Chandra Bose, officiat- 
ing Subordinate Judge of Sylhet, dated the 18th June, Ij:9, reversing that of 
Babu Asutosh Ghosh, Munsiff of Sylhet, dated the 28th Febiuary, 1918. ` ` 


(1) (1906) 3 C. L. J. 260. 


- 
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- Appeal by, the. Pisin, KE a E 


-‘Suit for recovery of possession of orie-third-share of a Komestead: 
; (pos a deéláration of title and for incidental‘reliefg. The suit was 
di8missed by the primary Court but on appeal that decree was 
yeyersed. and the plaintiff's - suit wag decreed. Defendant No. 1 
&üppéaled'to the High Court. The- "appeal ' was allowed by the fol- 
lowing judgment of | 
‘Shamsul Huda, J. :—This diel arises ` out of a suit for de- 
-xelaration” of title to, and Tecovery of possession. of .one- ‘third share 
> ofa homestead described i in the: plaint and for certain other ‘release. 
Whe suit was'dismissed by the first Court but on appeal that decree + 
S “was reversed and the plaintiffs suit was decreéd. The defendant 
“No. 1 is the appellant before this Court. The facts of the case 
Scans somewhat complicated. but having regard to the points that 
ave béen “urged before - me by either side they may be shortly 


"ao: 


_yaastated t to be these. One- third’ of the disputed homestead belong 


` ozto, one Kandarpa who was a minor and his father was his guardain 
wüappointed' by the District; Judge. ` With the permission of the 
“District Judge the guardain sold Kandarpa’ s One-third share to one ` 
"Sita Nath by a Kobala dated the 1st Magh 1312. Plaintiff 
vderives his title from Sita Nath. The main defence with which I 
IET concerned in this appeal i is that Kamini before the sale to Sita 
~. Nath had sold the one-third share of the minor to one Gourhari on 
E the zand Chaitra, 131r and that after such sale no intetest was 
s left in the minor which the guardian could convey to Sita Nath 
even with the sanction of the District Judge. Defendant claims to 
NI have acquired title ‘to the land by various purchases. 


-e *5 The lower appellate Court accepts the contention that if the sale 


WW . to. Gourhari was a valid sale, plaintiff cannot succeed in this, sale 
e "ind: this i is not disputed. Inthe opinion of the Court below how- 
_,ever the sale to Gourhari was not-a valid sale, because it was effect- 

ka wed by the guardian of the minor without- the permission of the 
‘n District Judge obtained under section 29 of the Guardians and 
5 Wards “Act, - Defendants however contended that the permission of 
a the District-Judge, was obtained and he relies on a recital in Gour- 
- hari’s kobala in support’ of this contention. The defendant also 


o 


Bath "urged that the property of the minor had been attached in execu: 
“ion of'two decrees obtained against the minor and the sale to Gour- 


be i v was effected with the previous. permission of the attaching 


Court under section 305 of the old Code of Civil Procedure and 
that. this was sufficient.even without the sanction of the Judge. The 


c 
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learned Judge however overruled these contentions and held (bat 
sanction of the District Judge under section 29 to the sale to Gourt 
hari had not been proved. That there was no eyidence to prove - 
the fact except the recital in the kobala and that such recital yas 
no evidence against the plaintiff. The learned Judge however held 
that substantial compliance with the provisions of section 305 of. 
the Civil Procedure Code have been established but that this was! 
not enough. ‘Two main points have-been argued in support of thé? 
appeal (i) that the recital in Gourhari’s kobala was evidence in the 
case and the Court below was wrong in holding the contrary (ii) ` 
that even if no such sanction was obtained the permission under” 
section 305 was sufficient and these are the only two main points '. 
that arise for my consideration and i in my opinion both these con 
tentiong must prevail. 

In support ‘of the first contention the learned vakil for the ap: 
pellant relies on Banga Chandra v. Jagat Kishore (1) which GE e? 
down that a recital is evidence between the parties and those claim”? 
ing under them. In this case the recital in the kobala executed] 


. by the guardian wás evidence against him and is also -evidences: 


against the plaintiff who derives his title through the same guardian: 
. As regards the second point I am of opinion that compliance». 
with the provisions of section 305 was sufficient to validate the sale“: 
even if there was no permission under section 29 of the Guardians . 
and Wards Act. f d 
The learned vakil for the respondent has relied on two RR S 
cases one Saraju v. District Judge of. Benares (2) and the other. 
Dattaram v. Gangaram (3) as supporting his contention that. thes: 
sanction of the District’ Judge was necessary. In my ` opinión - 
the point involved in this case did not directly arise in.either of“; 
the two cases. - i ae 60s 2 
I hold that the special provisions. of section 305 is not consoled R 
by the provisions of section 29. of the Guardians and Wards Act. `: 
The unreported decision of this Court referred to in the judginent-*: 
of the Courts below though not a direct authority lends some ` 
support to the view I have taken. On these grounds I allow the-? 
appeal, set aside the decree passed by the Court below and restore 
the decree of the first Court The defendants are entitled to their.< 
costs throughout. i SUR 
Against this decision, the plaintiff preferred an appeal | inden E 
clause 15 of the Letters Patent... : 20 qium 


DH 


(1) (1916) 2i c. we ‘Ne 225534 C. I. J. 487. - 5 Rd 
(a) (1909) T. L. R. 31 All. 378. f3) (1898) io Li R, 23 Bom. 287,: 1a 


Vor? KAKI, ' mieu coun, 
saBabus ‘Brojo Lal: T and Hemendra Kumar. Das for 
the Appellant. - ‘ 
oY Babu Birendra Chandra Das for the Respondents. 
Cie judgment of the Court was delivered by - 


sa Mookerjee, J:—This is an appeal under clause 1 5 of the^ 


Letters Patent from the judgment of Mr Justice Huda in `a suit for 
recovery of possession of an one-third share bf a homestead’ upon 
declaration of title and for incidential reliefs. The Court of first 
ingtance dismissed the suit. Upon appeal, the Subodinate Judge 
reversed that decision; On .'second appeal to this Court, Mr. 


Justice Huda has set asidé the decree , of tlie Subordinate Judge’ 


and restored that of the primary Court. - 


The disputed property belonged to an infant Kandarpa Kumar 
Sen whose father Kamini Kumar Sen was Appointed as “guardian 
of*shis property by the District Judge The root of the title of the 
plaintiff is a conveyance executed by the” guardian on the 14th 


: Jdnuary 1906 with the sanction of the District Judge and. . regis- 


tered.three days later. The foundation of the title of the contesting 
defendants is a prior conveyance executed by’ the guardian on the 
4th April rgo; and registered six days later. “This. conveyance, like 
the’ one previously: mentioned, recitcs that "it has been executed 
with.the-sanction of the District Judge.” "The defendánts, however, 
failed to satisfy the Courts below that the assertion | made by the 
executant of their conveyance was ‘well-founded on fact, for wheréas 
the record shows that the transaction of the 14th January 1906 was 


.sanctioned by, the District Judge, no order has been traced in favour 


of thé itransaction of thé. r,th' April” 1905. The case has conse- 
qüéntly. been tried on the hyphothesis that the conveyance set up by 
the defendant, though prior in point of time, was executed without 
the sanction of the District Judge,’ while the conveyance set up by 
the, plaintiff, though subsequent in point of time, was executed with 
the sanction of the District Judge. In these circumstances, the ques- 
tion.arose, whether the ‘plaintiff i is entitled’ to treat the defendants 
as-persons without title to obtain relief on that basis. 


“Section 29 of the Guardians and Wards Act, 1890 provides chat a 
guardian of the property of a ward shall not, ‘without the Previous 
permission of the Court, mortgage, charge or transfer by sale, gift, 
exchange or: otherwise, any part of the immovable property of his 
ward. Section 30 then ordains that the disposal of immovable pro- 
perty by a guardian in. contravention of either of the two last forego- 
ing sect ions, 15 voidable at the instance of a any other person affected 
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Civit, thereby... It cannot consequently be E that the convey- 
1922. ance which is the foundation of the title of the defendants is: not. 

Died. liable to be impeached. The defendants have appreciated this 
Gees 


danger and have relied upon a circumstance extraneous to the 


Manorama Disi; provisions of tae Guardians and Wards Act. _ T 


Moeokerjee, F. 


— 


1t appears that.at.the time when the transfer in` favour of "the 
defendants was made, the property was under attachment in exe- 
cution of a decree for money held by a creditor of the infant. - The 
transfer could consequently be effected, only with the sanction of the 
execution Court obtained in the manner prescribed in section.305 
ofthe Code of Civil Procedure of 1882, which has since been 
replaced by order 2r rule 83 of the Code of rgo8. The Court 
below has held that there was substantial compliance with the 
provisions of section 305 and we shall assume without discussion 
that this view is well-founded. This consequently raises thé 'ques- 
tion, whether compliance with, the provisions of section 305 cures 
the defect which attaches to a transaction effected in violation of 
the provisions of section 29 of the Guardians and Wards Act. The 
decisions in Dattaram v. Gangaram (1) and Saraju v. District 
Judge of Benares (2), point to the conclusion that the answer 
should be in the negative. These cases are authorities for the pro- 
position that a private alienation, though confirmed by the execu- 
tion Court under section 305 of the Code of 1882, is not validated, 
if such alienation is made by a certificated guardian and the trans- 
action is not confirmed by the Court which appointed the guardian. 
We are of opinion that this conclusion is sound om principle. 

The scope of an enquiry under section 29 of the Guardians and 
Wards Act is entirely distinct from the scope of an enquiry under 
section 305 of the Civil Procedure Code of 1882. When an applica- 
tion is made under section z9 of the Guardians and Wards Act to'a 
District Judge to sanction a proposed alienation, the matter to be 
considered is the benefit of the infant. When an application ‘is 
made to an execution Court to sanction an intended transfer under 
section 105 of the Code of 1882, the matter for enquiry is the 
protection of the execution creditor. Compliance with the provi- 
sions of section 395 of the Civil Procedure Code, should not conse- 
ks quently render unnecessary the fulfilment of the requirements of sec- 
tion 2g of the Guardians and Wards Act, in a case which falls within 
the scope of both these provisions of the law. This view is:not 
opposed to the decisions in’ barker v. Jamila (3) Addur RasAid:v. 

(1) (1898) 1. L. R. 23 Bom. 287. (a) (1909) I. L. R. 31 All, 378. 
(3) (1918) P. W. R. 61. 5 05 F e oe $ SÉ 


2 
D 


H 
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. Sheikh Khandhar and Others (1), and Nakimo Dewani v. Pemba Dit- 
chen (2). In the first of these cases the transfer was effected, not 
by a certificated guardian but by a guardian ad litem appointed for 
the purposes of a suit and the Punjab Chief Court held that sec- 
tion 29 of the Guardians and Wards Act could not by its very terms 
be applied to such a contingency. In.the second case, the question 
was considered, whether order 32 rule 7 of the: Code. of 1908 
rendered unnecessary compliance with the requirements of section 
29 ofthe Guardians and Wards Act. The answer was given in the 
affirmative. This view may perhaps be justified on the- hypo.hesis 
that the objects of these provisions of the law are identical, namely, 
the protection of the infant concerned. On this ground. alone, tbe 
decision is distinguishable and we need not ` €apress an opinion as 
to its soundness: In the third case, the question was raised whether 
the fact that a compromise had been sanctioned by the Court of 
Wards rendered needless a compliance with the, provisions of order 
32 rule 7 of the Civil Procedure Code, and the answer was given 
in the affirmative. There is no real analogy between the provi- 
‘sions of the Coart of Wards Act and the Guardians and Wards. Act. 
Finally, our attention has been diawn to the decision in Biku v 
Mohesh (3) which deals with the question of the power of a certificat- 
ed guardian to compromise a suit without the sanction of the Dis- 
trict Judge. This is plainly of no assistance to the respondent. 
We'consequently hold that the position of the defendant must be 
adjudged on the assumption that the conveyance which is the root 
of his title did not comply with the requirements of section 29. It 
was assumed in the Courts below that a transaction of this descrip- 
tion might be ignored by the party prejudicially affected thereby 
and that the guardian who had executed the con veyance of the 4th 


April 1905 might indıcate his repudiation of the transaction by ` 


„execution of the conveyance of the 14th January 1906. In our 
opinion, this position is manifestly untenable. 

Section 30 of the Guardians and Wards Act makes the transac- 
tion voidable ; that is, liable to be avoided in a proper proceeding. 
Consequently when the person affected by such a transaction seeks 
to avoid its consequence, he is in the position of a person who seeks 
equity and must do equity, Thus, not only can he not ignore 
the transaction but he must offer to reimburse the prior transferee 
whose money has benefited the infant. In support of this 
proposition reference may be made to the decisions in The 

(1) (1913) 35 C L. J. 206. (2) (1917) 1. L. R, 44 Calc. 829, 

(3) (1907) 8 C. L. J. 266. ` 
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Eastern Mortgage and Agency Co. e Rebati Kumar Ray (1); S 
Hem Chandra v. Lalit Mohan (ei: and Manasharam Das v. 
Ahmad Hossein (3). As was observed in the first of these cases 
nothing can be more unjust than‘ to permit a person to sell 
a tract of land and take the purchase money, and then because 
the sale happens: to be informal and void, to allow him or, 
which is the same thing, the person on whose behalf he acts, to 
recover back the land and: keep the money; any code of laws 
which would tolerate this would seem to: be liable to the reproach 
of being a very imperfect or a very inequitable one. The plain- 
tiff in this litigation has ignored this view. and has entirely miscon- 
ceived his remedy. 
nt; for there is-no question that the transfer in favour of the < 
defendant must have been for the benefit of the infant. whose pro- 
perty- was under attachment at the ‘time. We have consideréd " 
whether the plaintiff may at this stage legitimately expect an’ oppor- SS 
tunity to set matters right and we have arrived at the conclusion . É 
that the answer should be in the negative, as he should not be 
permitted | to change the-whole aspect of the case. | | rah 
We consequently affirm the decree of dismissal made by. Mr 
Justice Huda but not on the grounds stated in | his judgment, and” 


dismiss the appeal with costs. 


L. P. Appeal dismissed. 
(2) (1912) 16 C. L. J. 537. 


A. T. N. 


(1) (1906) 3 C. L. J. 260. ° 
(3)-(1916) 21 C. W. N. 63. 


He has: never offered to reimburse the defend- : 


M 
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“Before. Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice 
| , Cuming. 


7S. SARAT .CHANDRA DE DAS AND ‘ANOTHER 


HIGH COURT. 


T. 


 TARAPRASANNA BHATTACHARYYA AND ANOTHER.” 


Second ajpeal— Bengal Tenancy Act (VIII of 1885), Secs. 50, 109—Decision on 
question of status of lenant— Presumption of fixity of rent, if can be rebutted; 


„by coniract— Ratyat at fixed rate, if can accept tenancy on new terms. 


The decision of.the Special Judgo in essence being a decision: upon the question: 
of the status of a tenant, is liable to be challenged by way of second appeal:. 


Snanada v. Amudi (1). 


It-is open to a landlord to rebut the oe arising in. favour of a. tenant 


under section 50 of the Bengal Tenancy Act by a contract of tenancy subsequently 


entered into between the parties. which entitles the landlord to claim rent from 


the tenant after the expiry of the term of the lease at the rate ‘of rent payable for 


the cultivable lands of the village : 


Upendra v. Dwarka Nath (2). 


It is open to the tenants who had the status of raiyats at a fixed rate of rent 


in 1890, to accept a tenancy on 


new terms; and section 178 of the Bengal 


Tenabcy Act would not affect the validity of such new contract: ,Golnck v. 


Sandes (3). 


Appeal by the Defendants. 


D 


‘Proceeding under section ros of the Bengal Tenancy Act for 
assessment ‘of fair and equitable rent in respect of the land of the 


disputed tenancy. 


The Assistant Settlement Officer was of opinion that the status 
of the raiyat was that of an occupancy raiyat. On appeal, the 
Special Judge held that the raiyat was entitled to the benefit of the 


' presumption under sub-section (2) of section 5o of the Bengal 


Tenancy Act and hence his rent ‘was fixed in perpetuity. This 
decision was reversed on appeal by the plaintiffs by the following 


judgment of 


Panton J—This is an appeal from a decision of the Special 
Judge of Mymensingh reversing a decision of the Assistant Settle- 


ment Officer of that District. 


* Letters Patent Appeal No. 64 of 1920, against the decision of Mr. Justice 


The matter was one of settlement 


Panton, dated the 3rd August, 1920, in Appeal from Appellate Decree No. 114t 


of 1919, against the decree of J. D. 


Cargill Esq., Special Judge of Mymensingh, 
dated the 14th February, 1919, affirming that of Babu Prabhat Chandra Sen, 


Settlement Officer of Mymensingh, dated the and April 1918. 
(1) (1916) I. L. R. 43 Calc. 603 ; 23 C. L. J. 281. 


(2) (1916) aa C. W. N, 322. 


(3) (1866) 5 W. R. Act X Rul. 32. 
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CE of rent under seciion 105 of the Bengal Tenancy Act. The raiyát;?- E 
1922. ' who is respondent here, executed in the year 1891 a kabuliat i in favour ^ 
Sanat of the appellants for a term of 9 years.” The Assistant Settlement ^ 
LE Officer was’ of opinion that the status of the raiyat was that ofan?" 

Taraprasanna. 


ëss occupancy raiyat. On appeal the learned Special Judge has held that 
"Urbem. $. since the raiyat has held at the same rate of rent for over 20 .. 
OSCH ` — years, he is entitled- to the benefit of the presumption under section.., 7 
50, sub-section 2 of the Bengal Tenancy Act and'has found that, 
his tent is fixed in perpetuity. For the appellant, reliance is placed., 
upon a passage in the kabuliat which has thus been translated,, 
“ After the term, IF shall abide by whatever settlement you make 
| after measurement according to the rate of rent payable for the, 
land of the village and cultivable land.” Itis contended that tht 
stipulation in a kabubat is sufficient to rebut the presumption aris 
ing underjsection 50, sub-section 2. The contention must, I thinks. 
prevail. See the case of Upendra Nath Ghose y. Dwarka Nath 


Biswas (1). 


In my opinion, therefore, the decision of the Assistant Settlement, 
Officer was ‘correct and must De upheld. The appeal is decreed 
with costs in this Court and in the lower appellate Court. = 


DN 


Against this decision, the defendants appealed under clause. i 5 
of the Letters Patent. 


Baóu Hira Lal Chakrabarty ( for Babu Kali Kinkar Chackrd- 
barty) for the Appellants. - y 


"Babu Birendra Kumar Das for the Respondents. 


The judgment of the Court was delivered by 
February, i Mookerjee, J.—This is an appeal under clause 15 of the Ee 
Patent from the judgment of Mr. Justice Panton in a proceeding 
under section 105 of the Bengal Tenancy Act for assessment of 
fair and equitable rent in respect of the land of the disputed tenancy. 
The appellants were recorded as occupancy raiyats in the record of 
tights. Thereupon the landlords respondents applied under section 
105 for settlement of fair and equitable rent. The tenants com 
tended that the entry was erroneous and that they were in fact 
tenants at a fixed rate of rent. The Assistant Settlement Officer 
came to the conclusion that as the defendants had failed to’ prove 
that they held at the same rate of rent for 20 years, they were not 
entitled to the benefit of the presumption mentioned in section 5o. 
Upon appeal the Special Judge reversed that decision, His con- 


vom 


H 


. (1) 0916) az C. W. N. 322. 
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feels tes E 
clusion was.that as the rent had not been varied for over 20 years 
the tenants were raiyats at a fixed rate of rent. On second appeal 
to this.Court Mr. Jastice Panton has reversed that decision and 
bas restored the decree of the primary Court. 


the judgment of Mr. Justice Panton has been attacked on two. 
grounds, namely, first, that he had no jurisdiction to hear the appeal 
uridé section 109A of the Bengal Tenancy Act, and,-secondly, that 
the‘judgnient of the.Special Judge could not be successfully assailed 
in? ‘second appeal. -In.our opinion, there.is no foundation-for 
eithr of these contentions. 


“as :regards the. first ‘point, it is plain that the anes of the 
Special Judge did. not determine -merely- the amount of fair and 
equitable rent. It was in essence a decision upon the question of 
the ‘status of the tenant. ‘Such a decision, it is now well-settled, is 
liable to be challenged by way of second appeal to this Court : 
Taada v. Amudi (1). 


As regards the second point, the facts: may lis briefly stated. 
The allegation of the tenants is that they held at a uniform rate of 
rent for mote than 20 years and were ‘consequently entitled to the 
benefit of the presumption mehtioned in section go ` The Special 
Judge has found that payment of rent at a uniform rate for more 
than 20 years was established and that the tenants must conse- 
quently be deemed to be raiyats at a fixed rate ‘of rent. This, 
however, does not settle the controversy between the parties. It 
is open to the landlords to rebut the presumption which arises in 
favour of the defendants, and they contend that the presumption is 
rebutted by the contract of tenancy between the parties dated the 
"$t February 1891. This contract recites that the tenants had been 
tid‘occupation from before and that at the request of the landlords 
1doéuments were exchanged between them. One of the covenants was 
“éxpressed-.in--the following terms’: . " After the term, I shall abide 
RO whatever settlement you . make aller measurement according to 
"thie rate of rent payable for the land ofthe village and cultivable 

“land.” Mr, Jüstice Panton-has held -that this isa contract which 
icgntitles the landlords to.claim rent Írom.the tenants after the expiry 
“of:the term of the lease. at the rate of rent payable for the cultivable 
*fands of the village.- It cannot be disputed that this is the correct 
‘interpretation o the terms of the contract between the parties 
andthe document so interpreted, rebuts the presu mption mentioned 
GEI horde ae, ] 


2 4 


(1) (1916) I. L. Ra 43 Calc. ER 323 C. L.-J. 281. D : 
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in section 5o. This i is in accordance with the view adopted | in “the. 
case, of Upendra. Nath Ghose, v. Dwarka Nath Biswas (1) se bae 

„Our attention has. finally, been invited to.a finding in the;judgz- 
ment of the Special Judge to the effect that the tenants had-held:: 
atthe same rate of rent for more than 20 years ; and it has besi“ 
argued that this implies that at the date - when the document gas 
executed the tenants: had already acquired the status Of raiyats’at'« 


. fixed rates. Wedo not think that this contention is well-founded. 


Thete is in‘fact no eyidence to show that ‘rent had been paid'at gi 
unifurm rate -for more ‘than 20 “years Prior to 1890. But even ri 
if such evidence’ had ‘been available, it would not have advanced The" 
case Of the tenants." Assume for the moment that the tenants had 
the status of raiyats at a fixed rate of ‘rent in 1890. It wag un- 
questionably . open to them to accept a tenancy on new eo 
Goluck Chunder Roy v. Sandes (a). nor would section 178 affect.the .., 


validity: of such new contract.. Sg "m 0007 m A tos 


Our ‘conclusion consequently i is that neither of the two god 
urged on behalf of the ‘appellants can be supported and theudg- 
ment of Mr. Justice Panton must stand confirmed. The. tpien 


Bae 


dismissed with.costs. , ] * - Sete pes 
ACT. Me AME s L. P. > “Appeal: dims 
: - ; ovs * AU — 
(1)“(1916) 22 CW. N. 322. (2) (1866) 5 WR Act. ZB an A 
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Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice 
Cuming. 
SECRETARY OF STATE FOR INDIA IN COUNCIL , 
H n s a a a : Ge a 
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Revenit, Where of—Bengal Alinvion and- Diluvion Act (IX of 1847), 
See. 6—' Added? —Burden of proof—Thak and Survey maps-—Parb of bed of. e 
river included in Permanent Settlamont—Proof of existence of fact 
of a continuous nature ata particular time—Fresumption—Relevant papers, 
withholding of, effect 9f—New point, when can be takin in appeal. fs 


EIE 
* Appeal from Original Decree No. 24 of 1920, against the decree of Babu 
Mati Lal Ray, Subordinate Judge of Faridpore, dated the rsth September 


1919. ‘ 


H 
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Jurisdiction may be assumed on behalf ofthe Crown under The Bengal Allu- Civit. 
vión and Dilwioñ Act, only, ifthe lands which are ‘sought'.to be résumed 1922. 
and assessed with revenue are ““ added” lands within the meaníng'of the statute ; — 


Secretary of State 


whgi that jurisdiction is challenged, it is incumbent on the Crown to establish for India id Council 
v 


that’ the. disputed lands, are ‘ added” lands, that is, lands not included in the Dl 
original assessment ` Secretary of State v. Jatindra (1; and other cases. Upendra. 
ie 


vf the-relevant papers are withheld by the Crown; the Court cannot but draw 
an inference adverse to the Crown. - x e 


„lt cannot be maintained asa matter of law that the thak and ‘survey-maps cons- 
titute sufficient proof that what was part of the bed of the river at that. time was 
included in the Permanent Settlement of, 1793 ; and, no Court cam properly act: on 
the assumption that in 1793 a state of things existed different from what appeared 
Gs any evidence before the Court : Fagadindsa, v Secretary o of. State (2). 


"A Proof of the existence at a particular time ofa fact of a continuous nature 
gives. rise to a rebuttable presumption, within local limits, that it exists at a subse. 
quent tithe or has previously existed. The limits of time within which the infer- 
ence dÉ continuance posseases sufficient probative ‘force tò Be “relevant, vary with 
each case-—always strongest in the beginning, the inference steadily diminishes i ja 
force with lapse of time, ata rate proportionate to -the quality of permanence 
belonging. to the fact in question, u until it cease« or perhaps i is ,supplanted by. a 
directly opposite inference. In other words, it will be inferred that a given fact 
or set of facts, whose existence at a particular time is once established i in evidence, 
continues to exist as long as such facts usually exist: Rv. Willshtre GY ‘and 
other cases. This inference of continuance, whether backwards or forwards, 
whether upwards or _downwards, is an, inference of fact and may therefore be 
rebutted. 


The presumption is legitimate that the condition from 1789 to 1793 was not 
different from what preceded in 1 764 and what followed in 1227. 


A new point may be allowed to be raised by a party for the first time in 
apptal or second apperl, if it is a pure question of law and does, not take his 
opponent by a surprise : Basant v. Makabir (4) and other cases. But the posi- 
tion i is very different when the new plea raises a question of fact or mixed question 


of fact and law : Narayana v. Chengalam ma (5) ‘and other cases. 
te 


Appeal by the Defendant. 


f Suit to test the legality of an assessment of revenue under Act 
IX of 1847. 


The material facts appear from the judgment. 


~Babus Dwarka Nath Gadha nn ‘and’ Surendra Nath Guha 
for thé Appellant. ` | 


£1) 520) 24 C. W. N. 737- Se as , 

(2) (1902) L..R. 30 I. A. 44 (52) ; I. L..R. 30 Calc. agr. 

(3) (1881) 6 Q. B. D. 366 ; 14 Cox. 541: 

ay (1913) L. R. 401. A. 86; L L. R. 45 All, 273 ; 17 C, L. J. 566, 
(sy (1885) I. L. Ri; ro Mad, | 1. 
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Babus Joges:- Chandra Ray and Gopal, Chandra Das ‘for .the 


Een ` i Riders ater 
i . i a Am. 
The judgment of the Court was delivered by IG 


Mookerjee J. —This is an appeal by the Secretary of State" Tor 
India in Council, who was the defendant in a suit instituted bý“ ‘the 
plaintiff respondent with a view to test the legality of an assessment 
of revenue made under the Bengal Alluvion and Diluvion ‘Act 


(Act IX of 1847). The case for the plaintiff is that the disputed 


lands, which have been constituted into a new estate and assessed 
with revenue, belonged to him by virtue of his zemindari right in 
touzi No. 105 of the Collectorate of Pabna. The plaint ff main- 
tains that the assessment could not have been validly made under 
the provisions of Act IX of 1847, 88 the lands are not * added” 
lands within the meaning of that statute, but are reformationis" in 
situ, The plaintiff seeks, in addition, consequential relief by way 
of recovery of possession and mesne profits. The claim is resisted 
on behalf of the Secretary of State substantially on the ground that 
the disputed lands formed the bed of the river Ganges, locally known 
as Padma, at the time of the Permanent Settlement, and: were ‘not 
included in the estate settled with the predecessor of the plaintiff’; 

the lands were thus not assessed with revenue at that time, nor ‘have 
they been „so assessed at any subsequent period. On these plead- 
ings, the substantial question in controversy was formulated in the 
third issue in the following terms: êh 


“Do the lands in suit appertain to estate e No. 105 of the Pabna 
Collectorate, and were they assessed with revenue at the time of the 
Permanent Settlement of that estate ? Did these lands foim Dart 
of a Jarge navigable river at, that time ? _ ge 


The Subordinate Judge; has, after an elaborate.enquiry, answer- 
ed this question in favour of the’ plaintiff in respect of a consider- 
atle portion of the disputed lands and has declared his title there- 
to as reformation in situ of his "permavently - settled villages Nanda- 
lalpore, Paranpore and Sibrampore, lying towards the north of.a 
line’S. R. drawn on the map of the commissioner. The Subordi- 
date Judge has also granted the plaintiff consequential relief on 
this basis. The correctness of the conclusion of the Subordinate 
Judge has been assailed in this appeal on behalf of the Secretary of 
State. iN £A 

An additional point, not taken i in the jesus dd ot: appeal, 
nor raised in the Court below, has been mentioned in the course of 


EN 


Ki 
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argument, hamély, that the suit should have’. been dismissed as emt. 
barred by limitation under section 24 of Reg. ‘II’ of 1815. 1982. 
This. point, in our opinion, cannot be taken by the appellant eg 


Secretary of State 
for the first time inthe course of argument here. The case for for India P Council 


„the appellant is that as the final order of tHe Board of Revenue Upendra. 
“was made onthe asth January, 1912 and the suit was not 
“instituted till the rsth November, 1915, that is, . long after the 
“expiry of the period of one year mentioned in section 24 of Reg. IT 
of 1819 as interpreted in Secretary .of State v. Prafulla (1), and 
„Prafulla v. Secretary of State (2), the claim should be dismissed 
Kt barred by limitation. The substance of the. matter, then, is that 
dt is sought to be argued on behalf of the Crown that the suit is 
barred, mot under Art r4 of the schedule to the Limitation 
; SAC, but. by the provisions of section 24 of Reg. II of 1819, 
"That point was not taken before the lower Court; it has not 
been taken in the grounds of appeal to this Court, nor has 
‘notite been given to 'the respondent of the intention of the 
appellant to ask the leave of the Court to take this additional 
“ground. Apart from this, a Court of appeal will not allow 
such . a point to be raised, if it involves the determination 
„of questions of fact. A new point may bẹ allowed to be raised 
ra party for the first time in appeal or second appeal, if it 
ds a pure question of law and does not take his opponent by sur- 
„prise : Basant Singh v. Mahabir Prasad (3) ; Ram Kissen v. Pooran 
Mull (4) ; Balaram v. Mangta Dass (5); Minakshi v. Subramani- 
ya (6), Connecticut Fire Insurance Co, v.. Kavanagh (7). But the 
“position is very different when the new plea raises a question of 
“fact or mixed question of fact and law : Narayana v. Chengalam- 
‘ha (8) ; Sita Ram v. Sushil (g). In the present case, the objection 
attempted to be taken involves at léast three questions of fact, 
namely, (I) whether the decision of the Board was communicated 
«tothe. respondent, if so on what date ; (II) whether there are 
-any facts which bring the case within the proviso to section 24 ; 
-ánd.(III) whether there are any facts which make section 3t 
„applicable. Consequently, if the point were allowed to be 
.taken under Order 41, rule.2, a remand would be inevitable, 


Mookerjee, 7. 


HERE E n ` . 


7 (1) (1920) 24 C. W. N. 809. (2) (1920) 24 C. W. N. 815. 
c (1913) L. R. go 1. A. 86 ; I. L. R. 35 All. 273; 17 C. L. ]. 566. 
‘(4) (1920) 31 C. L. J. 259- 
t5) (1907! 1. L. R. 34 Calc. gat ; o L J. 237. 
3540). (1887) L. R. 14 I. A. 160; |, L. Rt: .Mad. 26 " 
“GY (892) App Cas. 473- (ay (1885) 1. L.'R. io Mad. 1. 
3e : (9) (1921) I. L. R. 43 All. 553. 
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There ‘is no explanation why ‘the GER $ was not - taken in ihe 
lower Court; or in the memorandum of appeal here ; on .the, 
other hand, the respondent urges, with , good reason that a litigation 
which has already lasted for nearly seven years should not be for: 
ther ‘prolonged, merely to enable the defendant.to take. anew 
point. We are of opinion that leave should not be granted, under, 
O. 41, rule 2. We need not accordingly examine the reasoning. 
whereon the decisions in Secretary of State v. Prafulla (1), and 
Prafulla v. Secretary of State (2); are founded.;and we shall now, 
proceed to consider the case on. the- merits. : Zeien 

The Subordinate Judge has described in his judgment how the 
disputed lands have been subject to the action of the river in recent 
years, how the river has shifted: its bed in 1876, 1881, 1896, (ott, 
and how the lands have reformed and disappeared from time to time, 
This history doesnot bear directly on the question, whether the dis, 
puted lands were dry lands at the time of the Permanent Settlement 
and were included in the estate granted to the predecessor of the, 
plaintiff, or-whether the lands were at that time in the bed of a pubs 
lic. navigable river and were consequently not only not assessed, with, 
revenue but were'excluded from the permanently settled estate. "The: 
most valuable evidence for the ‘solution of this problem would have 
been tbe papers relating to the decennial settlement and the perma:; 
nent settlement of the estate. These are in the custody of the offi: 
cers'of the. Crown and have not been brought before the Gourt, 
though every effort was made to:secure their production, ,The quins 


:quennial papers and:the hakikat. chauhaddibandi papers, , which’ 


would have afforded -valuable evidence of the condition.of things! 
shortly after the Permanent Settlement, have also been kept -back.on: 
behalf of the Crown. We agree with the Subordinate Judge:that; 
this omission on the part of the officers of the Crown is a matter for; 
legitimate comment. Jurisdiction may be assumed on behalf of the; ` 


"Crown under- Act IX of 1847, only if the lands which are sought-toi 


be resumed and assessed with revenue are “added” lands within 
the meaning of the statute ; when that jurisdiction is challenged, it: 
is-incumbent upon the Crown to establish that the disputed lands. 
are “added” lands, that is, lands not included in the original assess: 
ment ; see Secretary of State v. Jatindra (3); Secretary of State v; 
Fakamidunnissa (4) ` Haradas v. Secretary of State (5); Secretary es 


w (1920) 24 C. W. N. 809. (2) (1920) 24. C. W. N. S13, :7 vd 
(3) (1920) 24 C, W. N. 737. , Sei SG (1 
(4) (1889) L. R. 17 L-A. 40 ; I. Li R, 17 Cale. 590, EN ei 


Lei (1917) 26 C. L. J. 590. 
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State v. Maharaja of Burdwan (1) If, in such cifcumstances, the Cıvıl. 
relêvant papers are withheld,- the Court cannot but draw an infer- ` 1922. 
ence adverse to the defence set up by the Crown. In this connection, Secre ecretary o of Stais 
we! ‘may’ "usefülly recall the emphatic disapproval, expressed by Lord for India in Council 
Saw in Marugesam y. Manickavasaka (2),0f the practice, which has Upendra. 
grown up in Indian procedure, of those in possession of important D eeng JA 
dócüments or information, lying by, trusting to'the abstract doctrine See A 
ofthé onus of proof and failing accordingly to furnish to a Court of Ge 
justice the-best material and the best assistance for its decision. We 
A3 hardly emphasise that if the carriage of a suit or conduct of a 
defence in this style by a private litigant merits such disapprobation, 
sifhilar management of a judicial proceeding-on behalf of the Crown 
éafindt escapé without equal condemnation. In tbe case before us, 
thé tiial Court has been‘ constrained to adjudicate on the rights-of 
tHéparties on such materials as have been available, other than 
whit “would have been the primary and best evidence. ` 
sa2The earliest documentary evidence produced before the Court is 
thé’ thap prepared by Major Rennell on the basis of a survey of that 
pdrtiof the country. made in 1764. The Subordinate Judge found it ` 
difficult to-secure an accurate ` reproduction of the lines of the map 
and‘thought it extremely hazardous to rely -upon that map as plot- 
téd-in-this case. The course followed by the Subordinate Judge is 
identical with that adopted by this Court in Secretary of State-v. 
Kalika Prosad (3), where it was pointed out that it-was impossible 
'tórdetermine with any approach to accuracy, from Rennell’s map, 
tle position, boundaries and size ofthe mouzas atthe time of the 
Permanent Settlement. The decree in the case mentioned was, 
however, reversed by ` the Judicial Committee on appeal: Haradas 
vi Secretary of State (4). It was conceded that Rennell’s map, 
owing to its difference. in scale, to'the different purpose of its pre- 
paration; and to the difficulty of assigning fixed' points from which 
the? survey was made, was undoubtedly & map which.it was hard to 
incorporate into a later survey. Yet the Judicial Committee pro-' 
céeded to'adopt the position of the river as shown on Rennell’s map 
andi tọ- adapt that map as far as possible to-the conditions now: 
kriown to exist. We are of opinion that the- Subordinate Judge’ 
might well have followed the course which commended itself to-the 
Judicial Committee, and utilised Rennell’s-map as far as practicable; > . 
that' would only have confirmed the conclusion ultimately reached 
by him on the basis of the other evidence on the record. The’ 


(1) (1021) L. R. 48 1. A. 565; 35 C. L.J 9 
(a) (1916) L. R. 441. A. 98; LL. R. 30 Mad. 402 ; as C. L. J.. 589. 
* (3) (99190) 15 C. L. J. 281. (0 (1917) 26 C. L. j. 590. 
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Cvik 'ü course of the river, as;shown on Rennell’s. map, and the situation of». 
1922. b the-villages as depicted thereon, though their boundaries are not: 
S Der State . stated, do not by, any, means support the contention that the locali-s 
for India in Council * ty where the disputed lands lie was at the time in the bed of the 
Geen river. On the other hand, the indications are all in favour of the) 
Mackerjoe, Fo. view that the river did not at that time flow over these lands. We 
uM . see no sound , objection to the use of Rennell’s map in the manner 
and to the extent thus indicated We find, in fact, that in 1896; 
Rennell’s map was relaid by the revenue authorities and the report 
of the Collector forwarded to the Commissioner on the 3rd Novem: 
` ber, 1896, shows that Rennell's map was used to determine the situ- ` 
ation of the mouzas relatively to the: course of the river. The same 
course had been followed in 1881, and there is no reason why. the 
- niap should not be used for a similar purpose now as in 1881 and 
1896. p BAS ox 
-  'Thenext document which has an important bearing'on the 
question of the location ofthe. mouzas initially comprised in:the 
estate now held by the plaintiff, is the Mouzawari register of 1827. 
This register shows the area :and the boundaries of the villages-at 
that time. It was.kept apparently under Reg. 5 of 1816 which 
was extended to the entire province by Reg. 1 of 1819. The docu- 
ment was in the custody of the Collector and its authenticity ‘and 
probative value-have.never been questioned by successive revenue 
officers ; indeed, some of them have thought that the register was of 
special value.as probably based on the decennial papers. The en- 
tries in this register practically demolish the case for the Crown, and 
every effort. that ingenuity could suggest was made by the legal ad- 
visers of the Crown in the Court below, either to keep out the docü- 
ment or to cast:doubt upon the meaning or accuracy of the eritriés. 
The Subordinate Judge has, however, correctly held that criticism 
of this character: does not carry weight. On the other hand, the 
judgment of Mr. K. J. Badshah, Assistant Collector, dated 5th July 
1881, shows that the register books, of the decennial settlement were 
in existence at the time and furnished figures for the areas of the vil- 
lages which are in agreement with the figures in the Mouzahwari 
register. The entries in the register could have been contradicted 
in the, present suit by the production of the papers of the Permanent 
e and Decennial settlements and also of the quinquennial papers and 
the hakikat chauhaddibandi papers. The Subordinate Judge. has 
further held that the standard of measurement, when dhe Mouzah- 
wari register was framed, was a cubit of ar and not 18 inches.:, The 
total aten of the -mouzas Nandalalpore, Paranpore and Sibrampore, 
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which, according to the plaintiff, includes the: lands now claimed as... eua 
. reformation in situ, was about 3650 bighas or according to standard — 1922. 
méasurement 4968 bighas.,. We shall see presently ‘that.the area had Secretary page State : 
diminished when the survey operations: were carried out abouta for Ge) in Council, 
quarter of'a century later. The thak maps, which were prepared in 
1849, show that large areas of these villages: were diluviated, while Mookerjees Fo 
the survey’ maps. prepared. im 1854. show that about 2385 bighas bad: — 
been,swept_ away, leaving about 2582 bighas as dry land. .Butit  ' 
has been argued on behalf of the Secretary af State thatewe should 
presume that. the estate was, at the time of the Permanent Settle- 
. ment, in the.same condition as at the time of revenue survey in 1854, 
and reference; has been made . in support of this proposition to the 
judgment of the Judicial Committee in /agadindra Nath v. Secretary 
Dn State (1). That judgment is clearly of no assistance to the appel- 
lant. Lord Lindley pointed out that it could' not be maintained 
as a matter of law that the thak and survey maps constituted suffi- 
- lent. proof that what was part of the bed of the river at that. time 
.was included. in the Permanent Settlement of. 1793 ;.'and, no Court 
could properly act on the assumption that in 1793 a state of things 
;existed different from what appeared from avy. evidence before the 
-Gourt : See Prafulla Nath: Tagore v. The Secretary of State for India 
iin. Counciè (ol Indeed; if we are to apply the doctrine of presumitur 
getro enunciated be Lord Watson in Anangamanjari v. Tripura 
1 Sdaudari:(3), and if we start backwards from. 1854 and pass through 
849, our progress is arrested in 1827, when we find from.the Mouzah- 
twari-register that the lands of the mouzas were dry lands not yet 
idiluviated. If, from that stage we proceed ‘further backwards, we 
. -Wust apply;the presumption that in 1789 and 1793 the . condition 
 ofthings was. identical with that in 1827. If.we proceed ` fur- 
ather backwards, we find affirmative ‘evidence in. Rennell's map 
that-the.condition in 1764 was the same;as in 1827. -The -process 
of reasoning.we have described is nothing. beyond an application of 
athe elementary principle.that proof of the, existence:at a particular 
-;time.of.& fact-of a continuous -nature gives- rise toa rebuttable 
;; presumption, within logical limits, that, it exists at a ‘subsequent 
time: Or has previously existed. - The -limits of time within which 
.:'the inference of continuance possesses:sufficient :probative forte to. 
"be-relevant, must obviously vary with each.case—always strongest in e 
?sthe beginning; 4 the inference steadily diminishes'in force with lapse of. 
EE 41) (1902) L. R. 30 I. A. 44 (52) ; 1. L ZR. 30 Calc. 391. 
9117 (ay (1920) 31 C. L. J. 320; 24 C. WAN 737- 


Upendra. 





tee eee 


344- 


Civit. 


— 


1922. 
— 


Secretary of State 
for India in Council 


v. . 
Upendra. 
Mookerjec, F. 


~ 


THE CALCUTTA LAW. JOURNAL. (No, XXXvI_ 


time, at a rate proportionate to the quality of permanence belong: 
ing to the fact in question, until it ceases or perhaps is supplanted 
by a directly opposite inference. ‘Ts put the matter concisely, it 
will be inferred that a given fact or.set of facts, whose existence at a 
particular time is once established in evidence, continues to exist 
as long as such facts usually exist ; see R. v. Willshire (1) ; Marine 
Investment Co. v. Haviside (a) ; Pickup. v. Thames Marise Insur- 
ance Co. (3). Reference may also be made to Doev. Young (4) 
where. Colewdge, J., said, '* the inference may be carried upwards: 
as well as'downwards". This inference of . continuance, whether 
backwards orforwards, whether upwdrds or downwards, is --an 
inference of factand may therefore be “rebutted. In the light of 
these- general principles, the posto in the present case By. be 
summarised as follows : CS? 
Point '1— 1764:—Rennell's tmap—Dry land. 
"Point 2—1789g—Decennial Settlement. 


Point. 3—1793 —Permanent Settlement. e 
Point 4——1827—Mouzahwari register—Dry land. GE 
Point 5—1849-—-Thack map—land under water. apts E geek 
Point 6—1854—Survey map—land under water. . <  . :t-ss) 


"The unknown ` quantity for determination is the .state of the 
motizas at points 2 and 3. Points 1 and 4 are known quantities. Thé^ 
presumption is legitimate that the condition from 1789-93 “was” "hot 
different from what preceded in 1764 and what followed ' in 1827. i 
was open to the Crown to rebut the presumption of continuity . by; 
the production of the papers of the Decennial and Permanent: 
Settlements and also of the quinquennial papers and the Chauhaddi- 
bandi papers. That evidencë has not been produced in rebuttal;« 
and the argument is futile that the-Court should presume- that - the? 
conditions were identical in 1789 and 1849 when there is positive" 
evidence of a contrary state of things in 1764 and 1827. We ale 
consequently of opinion that the Subordinate Judge has correctly 
held that the lands specified in his decree were reformation iim si 
of the estate held by the plaintiff aud that the assessment imposed, 
thereon by the revenue authorities was ulfra vires. 

The result is that the deciee of the Subordinate Judge is, affirms, 
ed and this appeal dismissed with costs. The hearing fee vill, be 
assessed at 15 gold mohurs. : S UNS 
A. T, M. os > 4 + Appeal dismis sedan 
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(4) (1845) 8Q. B. 63; 70 R. R. 415. 0o IB 


“Cy 
/ 


dét SC KR — HIGH COURT. 


Gne Before Sir daki Mookerjes, Knight, Judge, and 


bei 

K os Mr. Justice Chotsner. 

£c RAJA SREENATH ROY AND OTHERS 
fel 


x j p. 
` SECRETARY OF STATE FOR INDIA.IN COUNCIL 
AND OTHERS.* > į x 


Earl 


Révesiue, assessment of —Bengal Alluvion and Diluvion Act (IX ‘of 1847), sec- 
ition 6 ‘Any such new map—Revenus Survey map—Comparison of maps, if 
,, conclusiveBurden of FProof—Jurisdiction—Relevant papers, withholding 
s. Uy effect of — Additional evidence in appellate Court. EN 
= The Bengal Alluvion.and Diluvion Act was framed for the assessment of lands 

gained from the sea or from rivers by alluvion or dereliction. , Pr 


The expression ‘ any such new map’ in section 6 of Act IX of 1847, refers to 
the ‘new map’ made according to ‘ new survey’ as contemplated in section 3. 
That section provides for periodical surveys at intervals of not less than 10 years, 
after a revenue survey has been completed and approved. "The object of the 
f new survey’ is to ascertain the ‘change’ that may have taken place since the 
date of the last previous survey—that is, changes by alluvion or dereliction (not 
changes by possession): Vakslan v. Deomandan (1). Section -6 then-imposes 
upon the revenue authorities the duty to assess what may be called * added land,’ 
whenevor, on inspection of the new map, it appears that land. has been added to 
an estate paying revenue directly to Government. "There must consequently bea 
comparison betweon two maps, made at an interval of not less than 10 years and 
each showing the revenue paying estate concerned. That estate mist, according- 
ly, ba in existence as a revenue paying estste, if: not before; at least on the date of 
the first of the two maps taken as the basis for comparison. ut^ ; 


-“The revenue survey map is taken as the-basis of comparison ; but the compari- 
son of the maps is not conclusive. The comparison’.sets the revenue authorities 
in motion, and, they may, then, on the best materials they can procure, proceed 

to assess what land they, deem to be assessable: Secretary of State, v. 
Fghamidunnissa (2). . d 

Ed atfract.the applicability of, Act IK of 1847, there should have been, i in the 
case of the estate concerned, a revenue survey. . 


~eis 


5 When the jurisdiction of revenue authorities is challenged, it is incumbent o1 on 
the Crow to place before the Court all the materials available, with a view to. 
establish that jurisdiction was assumed in strict compliance with the statutory re- 
quee 


y 


` 


“The'burden of proof lies on the Crown fo éstáblisH that the land atteripted 
to be assessed is ‘ added land,’ that is, land not included in the’ original ` assess- 
meit.: "Secretary of State v. Fahamidunnissa (2) and other caseg. 


* Appeal from original Decree No. 271 of 1919, against the decree of Babu 
Nalini Kanta Bose, Subordinate Judge of Faridpur, dated the asth August, 1919. 

(1) (1920) 5 Pat. L. J- 681. 4 

(2) (1889) L. R. 17 1, A. 40; LL. Re i17 Cale. bs: 
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Civin If the relevant paperg^are withheld: by the.Crown; the Court cannot but dràw^ 


19232. an inference adverse to the Crown: Murugesa v sanickavasaka (1). OGD 
Raja Srecnath Roy The appellate Court should exercise cautiously and sparingly the discre-i 
D 


tionary power vested in it in allowing a party to produce additional evidence 1° 


Secretary of State Sreeman v Gopaul (a^. s hast 
for India in Council, AME ` Y 
— Appeal‘by the Plaintiffs.. A NN 
ho Du. Suit to test the legality of assessinérit-of revenue made under Aci? 
. IX of 1847. . — , : o 
d : The sdaterial facts appear fom the judgment. e 

Babu Basant Coomar Bose, Dr. Sarat Chandra Basak, Babs 

Debendra Chandra Pal and “Rama ‘Prosad Mookerjee for the Appel: 
lants, ; es 
Babus pages , Nath £ Chubut and Surendra Nath Guha! for. 
the Respondents wb 3 E b A 
C. A. Yes 
: The judgment of the Court was delivered by d EET 
Sunat Ce Mookerjee, J.—This is an appeal by the plaintiffs in a suit? 


instituted'to test the legality of an assessment of revenue. madél! 
‘under the Bengal Alluvion and Diluvion Act (IX of 184) 
The case for the plaintiffs is that the disputed lands, which Have” 
been constituted into new estates and assessed with revenue, be! 
longed to them by virtue of their rights in zemindari No. 11492-0f: 
Dacca Collectorate and in taluk. No. 4058 of Faridpur Collectorate. 

The plaintiffs maintain that the assessment could not have been: 
-validly made under the provisions of Act IX of 1847 and has - not 
in fact been made in accordance'with those provisions: Thè plains.: 
tiffs further seek ‘consequential relief by way of refund of revenue 
paid under compulsion together with damages thereon. The claim 
is resisted on behalf of the Secretary of State substantially on thei: 
grounds that the disputed lands were accretions to the Zemindariv 
and taluk mentioned by the plaintiffs, that they were’ liable.tos 
assessment as they had never before been assessed with revenue}! 
and that the assessment had been made in due exercise of statutory? 
powers, The Subordinate Judge has dismissed the suit except in 

respect of an area which, it was admitted on behalf of.the defendant, 

, had been included in the assessment by mistake, On the present, 

appeal, the decision of the Subordinate Judge has been assailed on, 
the.ground that the. Assessment made by the revenue authorities; 


(1) oie o R.a4L A. 98; I. L. R. 49 Mad. 402; 25 C. L. J. 589: 
(2) (1866) 11 M. I A. 9837 W. R?P.'C. to. * 
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was ultra vires, first, because the conditions essential-for-the-dssump-' 


tion of jurisdiction by the revenue authorities as prescribed by Act 
IX of 1847 were not in existence ; and secondly, because the lands 
wére not liable to assessment. The first of these objections mani- 
festly goes to the root of the decision of the Board of Revenue 
which was pronounced on the 29th December, 1913 and sum- 
marises, though not in full detail, the proceedings adopted by the 
revenue authorities for the assessment of the disputed lands. 


Tt appears that on the 13th April, 1861, a notification was issued 
in the Calcutta Gazette for sale of the zemindari rights of Govern- 
ment in more than two hundred tracts of land in khas mahals. One 
of these, No. 180, was described as "Touzi No. 9234—two pieces 
of land of kismat Khagatia in Chur Madansankar.” As appears 
from the robokari of Mr. J. C. Dodgson, Collector of Dacca, dated 
13th August, 1861, the sale was held on the 2oth May, 1861 and was 
confirmed on the 13th August, 1861. The area was not mentioned 
in the robokari, but reference was made to Touzi No 9234 recorded 
as bearing a sadar jama of Rs. 1242-11-7. It was expressly directed 
that the mahal be recorded as permanently settled. There is, we 
think, no room for controversy that the permanently-settled estate 
came into existence as such on the aoth May, 186r, and we are 
not at this stage concerned with the exact area intended to be 
included in this newly created permanently settled estate. 


Some years later, on the basis of a robokari of the Deputy Col- 
lector of Dacca, dated 27th April, 1870, and an order of the Board 
of Revenue, dated 17th November, 1870, a notification was issued 
in the Calcutta Gazette for the sale of another tract of khas mahal 
land described as "" Touzi No. 9691—Pergana Gunanandi, Taluk 
Basiram Sarma, alluviated Chur formed out of diluviated lands." 
The sale was held on the rsth March, 1871 and a sale certificate 
was issued to the purchasers on the 3rd April, 1871. We need not 
at.this stage investigate what lands were intended to be covered by 
the. sale certificate. It is sufficient to state that the taluk as such 
came into existence on the 15th March, 187r. 


“The plaintiffs contend that in respect of the zemindari and the 
taluk thus created in 1861 and 1871 respectively, the proceedings 
initiated by the revenue authorities were not taken i in conformity 
with the requirements prescribed by Act IX of 1847. This renders 
nécessary an examination of the statutory provisions. | 


The provisions of Act IX of 1847 were analysed in the judgment 
of the Judicial’ Committee delivered by Lord Herschell in the case 
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of Secretary of State v. Fakamidunnissa (1) ; the Judicial Committeé 
affirmed the decision of the majority of the Full Bench in Faka- 
midannissa v. Secretary of State (2), which had overruled in part- the 
decision of Wiison, J.,-in Sarat ‘Sundari v. Secretary of State (3): 
Act IX of 1847 was framed for the-assessment of lands gained from 
the sea of from rivers by. alluvion or dereliction. Section 3 em: 
powers the Government to direct new surveys of riparian lands, and 
provides as follows : UE 

“Within the said provinces it;shall be lawful for the Govern- 
ment of Bengal, in all districts or parts of districts of which” a 
revenue-survey may have been or may hereafter be completed- and 
approved by Government, to direct from time to time, whenever ten 
years from the approval of any such survey shall have expired, a new 
survey of lands on the banks of rivers and on the shores of the sea, 
in order to ascertain the changes that may have taken place since 
the date of the last previous Suman, and to cause new WADA to be 
made according to such new survey.” 

‘Section 4 lays down that the approval of the revenue surveys of 
districts or parts of districts, which may be hereafter surveyed, shall 
be deemed to have taken place on such day as may be specified | is 
the day of such approval in the Calcutta Gazette. Sections 5 and 
6 deal, respectively, with the question of deduction from jama “of 
estates from which lands have been washed away, and the question’ 
of the assessment of increments to revenue paying estates. Section. 
6 which i is relevant, i in the case before us, provides as follows : 

“Whenever on inspection of any such new map, it shall appear 
tò, the local Revenue-authorities , that land has been added to any, 


estate paying revenue directly to Government, they shall, without. 


delay, assess the same with a revenue ‘payable to Government, 
according to the rules in force for assessing alluvial increments and. 
shall report their proceedings forthwith to the Board of Revenü&,. 
whose orders thereupon shall be final." 

The expression “ any such new map ” ply refers to the “new 
map" made according to “new survey" as contemplated in sec- 
tion 3. That section provides. for periodical surveys at intervals" 
of not less than ten years, after a revenue survey has been completed" 
and approved. The object of the “new survey" is to ascertain the 
' changes” that may have taken place since the'date of the last” 
previous survey.—that is, changes by alluvion or, dereliction (not 

(1) (1889) L. R. 17 I. A. 40 ; I. L, R. 17 Calc. 590+ E 
(2) (1886) I. L. R. 14 Calc. 67 F. B.. Si Me 
(3) (1885) L Le Re 17 Cale. 784 (790). : ps 
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imposes upon the ee aa the duty to assess what may 
be called added land, whenever, on inspection of the new map, it 
appears that land has been added to an estate paying revenue 
directly to Government. There must consequently be a compari- 
son between two maps, made at an interval of not less than ten 
years and, each showing the revenue paying estate concerned. That 
estate must, accordingly, be in existence as a revenue paying 
estate, if not before, at least on the date of the first of the two maps 
taken as the basis for comparison. We may usefully recall here 
the. following passage from, the judgment of Wilson, J., in Sarat Sur- 
dari v, Secretary of State (2), which, except in, one particular, 
remains unaffected by the decision of the Full Bench and of the 
Judicial Committee in ZaAamtdannissa v. Secretary of State (3), and 
Secretary of State v. Fahamidunnissa (4): “The object of the Act is 
to provide for the assessment of riparian estates from time to time, 
in accordance with the changes which periodical surveys may show 
to have taken place in their area and boundaries. Section 3 of the 
Act refers to a revenue survey which is to be approved by Govern- 
ment as fixing the boundaries of estates, and provides that at inter- 
vals of not less than ten years, fresh surveys of such estates may be 
made: Section 5 then provides for a reduction in the sudder jama 
when, on a comparison of two successive surveys, it appears that 
the area of an estate has been diminished, and section 6 provides for 
an addition to the jama when, on inspection and comparison of the 
new map, land appears to have been added to the estate since the 
last survey. In every case the starting: point is to be the revenue 
survey which, 1t would appear, is to be taken as representing the 
boundaries of the estate as they existed at the time of the Perma- 
nerit Settlement, and it is apparently not open to the revenue autho- 
rilies to go behind that survey and enquire whether in fact the 
boundaries at the time of settlement were not other than therein 
represented. Y 


. ‘Wilson, J., in this passage, had Sege in view the-case of an 
estate which was in existence at the time of the Permanent Settle- 
ment of 1793. Section 3 of Act IX of 1847, is, however, all-com- 
prehensive in scope, and sections 5 and 6 both refer to all. estates 
paying revenue- directly ‘to Government, no matter whether they 


*- (1) (1920) 5 Pats L. J. 681. 
(2) (1885) I. L. R. 11 Calc. 784. 
(3) (1886) I. La R- 14 Calc. 67 F. B. 
(4) (1889) L. R. 17 I. A. 40; I. L. R. 17 Calc. 590, 
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were or were not in existence in 1793. What is essential to attract: 
the application of Act IX of 1847 is that there should have been,’ 
in the case of the estate concerned, a revenue survey. This~primai 
Jade furnishes the ‘boundaries, as presumably, though not.conclu- 
sively, accurate ` see the judgment delivered by Wilson, J., on 
behalf of the majority of the Full Bench in Fahamidannissa v. Secre- 
tary of State, (1) which, to this extent, overruled his previous deci- 
sion in Sarat Sundari v. Secretary of State (2). The true position 
is that the revenue survey map is taken as the basis of comparison; 
but the comparison of the maps is not conclusive. The comparison 
sets the revenue authorities in motion, and they may, then, on the 
best materials they can procure, proceed to assess what land they 
deem to be assessable This view is confirmed by the observations: 
of Lord Herschell in Secretary of State v. Fakamidunnissa (zl 
Section 3, according to bio, empowers the Government of Bengal, 
in any district in which a revenue survey has been completed 
and approved by the Government, to direct decennially a new sur: 
vey of lands on the banks of rivers, and on the shores of the sea; iri 
order to ascertain the changes that may have taken place since: the 
last previous survey and to cause new maps to be made according:to 
such new survey. Section 6 then provides that whenever, on ins- 
pection of any such new map, itshall appear to the local revenud 
authorities that land has been added to any estate paying revenuc 
directly to Government, they shall, without delay, duly assess the 
same according to the rules in force'for assessing alluvial increments. 
Such added land cannot obviously be land which was already com- 
prised in a Permanent Settlement, but had become derelict ofthe 
sea or a river ; for it would be a contradiction in terms to maintain 
that such land had been ‘ added’ to the estate to which they already 
belonged. Lord Herschell then refers to section 5 which deals 
with the question of deduction from jama of estates from which 
lands have been washed away, and points out that the Act provides 
no machinery for making such abatement where the land "was 
covered with water at the time of the original survey ; it is only 
“ when on inspection of the new map” it appears that land has been 
washed away that there isany legislative authority for making an 
abatement. These remarks apply equally to a case under section 
6, and it is only when on inspection of the new map it appears.that 
land has been added, that there is legislative authority for assess- 

(1) (1886) I. L. R 14 Calc. 67 F. B. EOS 

(2) (1885) 1. L. R. t1 Calc. 784. | : Fa 

(3) (1889) L- R. 17 L A. 40 ; L L, R. 17 Calc. 590. ‘ 
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ment of additional revenue. Lord Herschell finally adds that it 
would be-an erroneous interpretation of Act TX of 1847 to hold that 
itréndered the Board of Revenue supreme ‘and enabled- them to 
make valid and: effectual a proceeding on their part which the law 
had.declared to be wholly illegal and invalid. ' 

-In the case before us, Mr. Bose has forcibly argued on behalf of 
the:appellants that the record indicates that the proceedings for 
assessment, the legality whereof is in questión in this suit, were 
not:taken in conformity with the provisions of Act TX of 1847. He 
has;urged that neither in the case of the zemindari created in 1861 
nor in the case of the taluk created in 1871; is it'shown that there 
was'a revénue survey contemporaneous or subsequent in date ; nor 
isitshown that there was a new survey after the lapse of not less 
than ten years from the date ‘of such revenue survey. There could 
riot consequently have been a comparison of two requisite maps in 
terms of section 6 beforethe revenue authorities set in motion the 
machinery at their-disposal. ' The difficulty‘of the situation has been 
fülly:appreciated vy the advisers of the Crown,and the suggestion has 
been thrown out that a survey made by Parbati Charan Ray, which is 
mentioned in the cour:e of the proceedings, may fulfil the require- 
ments of the initial survey contemplated by section 3. We have been 
further informed that there are resolutions of Government—some of 
them published in the Calcutta Gazette—which lend support to this 
theory. The appellants have, however, strenuously opposed the 
reception of.additional evidence at this stage, specially as they. may 
haye no. opportunity to adduce, rebutting evidence ` and in this 
connection, ‘they have invited our attention to O. 41, R. 27 of the 
Civil Procedure Code, 1908, and to the observations thereon by 
the.Jüdicial Committee in Kesowji Iswar v. G. A P. . Ry. Co (1) i 
see also Sreeman v. Gopalu (2) where the Judicial Committee em- 
phasised the importance of ‘exercising cautiously and sparingly the 


, discretionary power vested in an appellate Court to allow the pro- 


duction of additional evidence. The appellants have, as might 
have been expected, dwelt further on the fact that the objection as 
to:non-compliance with the' essential provisions of Act IX of 1847 
ena urged, not only in the lower Court, but also before the revenue 
"authorities, and yet had not been heeded. we have anxiously con- 
jsidered.what course should be adopted in such circumstances ; we 
-haye.arrived at the ccnclusion that: the - ‘matter should be further 
- investigated and an opportunity should be afforded to the Crown 


(1) (1907) L. R. 34 I. Ac 115; LL R. 31 Bom. SUEDE L. Ji 5. 
Poen ara A. 28; 7 W.R. P. C, 10: : 
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on terms.presently to.be stated,—-to establish in full detail the 
steps taken by the revenue authorities for the assessment wbich 
purports -to have-been made in. accordance with . Act IX of 
1847, and is challenged as illegally made. The matter is. 
involved in obscurity chiefly from two standpoints ; first, as we 
have- no information on the record as. to the survey; by, 
Parbati Charan Ray ; ; secondly, we are not apprised whether 
the survey by. -Parbaticharan Ray was a ‘revenue survey’, or & 
“new survey; within the meaning of section 3, and whether the 
map prepared by him was in fact taken as the basis for comparison, 
under section 6, with a subsequent “new map." It is, we think, 
necessary that the proceedings of the authorities in relation to the 
survey by Parbati.Charan Ray, as also the proceedings by the revenue 
authorities which culminated in the order for assessment made by 
the Board of Revenue on the 29th December, 1913, should be placed, 
each in its entirety, before the lower Court. It does npt appear to 
have been realised that as the jurisdiction of the revenue authorities 
was challenged, it was incumbent on the advisers of the Crown to 
place before ithe Court all the materials available, with a view. to. 
establish that jurisdiction had been assumed in strict compliance, 
with the statutory requirements. The papers relating to the survey, 
of Parbati Charan Ray as also those relating to the assessment. 
under Act IX of 1847 are all in the custody of the officers of the 
Crown, and the plaintiffs could not, be expected to produce them. 
The attempt at discovery of documents made by the plaintiffs in 
relation to another part of the case was infructuous, and its fate’ 
was by no means calculated to encourage them to renew their, 
effort. . We trust that to ensure the production of the necessary . 
papers, we need only draw attention to this point and to refer to. 
the emphatic disapproval, expressed by Lord Shaw in Murugesam | 
v. Manickavasaka (1) of the practice which has grown up, in Indian 
procedure, of those in possession of important documents or infor. 
mation lying by, trusting to the abstract doctrine of the onus of 
proof and failing accordingly to furnish to a Court of justice the 
best material and the best assistance for its decision. We are con- 
sequently of opinion that there must be a remand for investigation 
of the question, whether the proceedings of the revenue authorities, 
which terminated in the controverted assessment, fulfilled the re- 
quirements of Act IX of 1847. In the view we take of this ques: 
tion, it is not desirable that we should express a final opinion upon 
the various points which require consideration on the merits, “If, 


(1) (1916) L. R. 44 1. A. 98 ; 1. Le R. ge Mad. 402; 25 C. L. J. 589. > 
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óh behalf of the "Crown, it is not established after remand. that the 
proceedings were initiated in conformity with the requirements of 
Act IX of 1847 (tlie burden must lie upon the defence, asa prima 
fadi. cise has been made out by the.plaintiffs -of this point) the 
sit will stand decreed. In that event, the question of liability of 
the disputed lands to assessment will be left open; and, as upon a 
fresh assessment in a proceeding lawfully taken, that very question 
may-require examination, the parties shorld obviously be left un- 
émbarrassed by superfluous findings. On the other hand, if the 
defendant should be able to satisfy the Court, dfter remand, that 
the proceedings under Act IX of 1847 conformed strictly with the 
statutory requiréments, the questions on the merits“ will have to be 
reconsidered by that Court ; and it is from this’ point of view that 
we shall now refer to some points which, amongst - iss 'require, 
in our opinion, further elucidation. : ` 200. 


.As regards Khagatia Char, the questiori of what was included in 


the" ‘permanently settled estate requires ré-examinatión—was ita 


settlement of lands within defined boundaries as set out in the 
robokari ‘of Mr. O. C. Mallik, Deputy Collector,” dated 21st May, 
1858 or was it a settlement of a spécific area of land, Besides this, 


the question must be faced, was it a settlement in accordance with 


the condition of things as they existed in 1857. when the lands were 
l sürveyed, or according to the state of things as they exisfed when 
the sale took place in 1861. -Three possible views have been sug- 
gested ; (i) what was sold was land as in 1858 on revenue as assess- 


ed' in 1858 ; (ii) what was sold was land asin 1861 on revenue as. 
assessed in 1858 ; (iti) what was sold was land as in 1861 on revenue | 


as assessed i in 1858 with an implied liability to submit to additional 
assessment for extra area. The solution of the question in contro- 
versy is by no means free from difficulty, and the authorities appli- 
cable will be found reviewed i in the case of Secretary of State for 
India v. Narendra Nath Mitter (a). lt is "manifestly of vital impor- 
tance to the parties, whether 1857 or, 1861 is taken as the appro- 
N priato date, and whether the settlement is deemed to have been 
made in respect of a specific area or of land comprised within 
sp&tific boundaries. The burden of proof, as: pointed out in Secre- 
tary of State x. Jatindra (2) lies upon the Crown, to establish 
that the ‘land now attempted to. be assessed is ‘added’ land, 
that is, land not included in the original assessment ; see 
the- -decisions of the Judicial Committee in n Secretary of State 


(1) (1920) 32 CL. ]- goa. ~ '". t 2) (1920) 24 C. W. N. 737. 
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v. Fahamidunnissa “(1); Haradas Acharjya `v. -Secretary of 
State (a), ‘Chandrika `v.  Indar (3); Secrètary of State's. 
Maharaja of Burdwan. (4). Here, again, the relevant papers até all 
in the hands of the officers of.the Crown, and it is -incumbent“én 
them to’ place beforé the Court all; the materials available, 80 as to. 
facilitate the determination:of- the «exact- situation of. the lands.coin! 
prised’ in the settlement, “when, the estate was created. +. In:this" 
connection, the, question of title to what is called the “ cipber-touzi” 
must also be reconsidered, -and the point determined, ` whether‘the 
Permanent Settlement of .186x was made in respect of land within 
defined boundaries to the exclusion ofa sheet of water, as has been 
urged on behalf of .the defendant. ; MEN 
The observations we ;have made with pun to Char Khagatia 
apply, more or’ less, to. the Basiram Char, which. was created a-taluk 
in 1871. Here, again, the question arises with reference-to the 
robokari dated ‘a7th April, 1870, ;, whether. a specific area or land 
within specific ‘boundariés was. settled. There 15 further the ques: 
tion, whether the settlement was made in view of the conditions as 
they prevailed at the time when the: chur was surveyed or at the 
time when the settlement took effect. But whatever view may 
ultimately be'adopted, as the relevant papers are in the possession 
of the officers of the, defendant, they should be: produced to enable 
the Court to fix tlie exact situation of the lands covered by the sale 
certificate of 3rd April, 1871. Thé burden, it must be remembered, 


“> Hes upon the defendant to establish that the lands sought to be 


assessed are added lands within the meaning of section 6. 
` Finally, the, history of Kartikpur requires much fuller investigá- 
tion than has been. found possible. We shall not, for reasons already 


- assigned, express’ a - -definite opinion upon the question, whether 


the site of the lands now in dispute was ‘ary land at the time of: the 
Permanent Settlement., ‘of 1793 and was presumably included ina 
permanently settled; estate. But this much may be stated that the 
maps placed before us from .Rennell's Bengal Atlas and Rennell's 

Supplementary Atlas, , prima facie, strengthen the case for the appel- 
lants. How far this thay justify a presumption that the state of 
things in 1764-7 3 continued substantially unaltered till the time of the 
Decennial Settlement ` in 1789 (which was made permanent in 1793). 


isa matter for consideration in the light of the „principles- enunciated 


E EA LARE i7 Kg ; 
(2), (1917) 26 C. Le]. 590. + eot Uic 
(3) 1916) 24 C. L. ]: 291; I, L. R. 38 All. 440. P.C. 2 (PUR 
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by the Judicial Committee in /agadimdra Nath v. Secretary of 
State (1) ; Haradas v. Secretary of State (2), and Secretary of State 
v. Maharaja of Burdwan (3);see also Profulla v. Secretary of 
State (4). In the consideration of such a question, the subsequent 
history of Kartikpur, its submergence and reappearance, may well 
be.borne in mind ; but it has been urged on behalf of the appel- 
lants, that this must be taken along with the fact that the river 
Brahmaputra did not change its course till the beginning of the 
nineteenth century, and, that, consequently, the river Ganges was 
not so erratic in 1789 as it has been since that period The papers 
which might have thrown light upon the question of the condition 
of Kartikpur at about the time of the Permanent Settlement have, 
however, been kept back on behalf of the defendant. The robokari of 
7th September, 1842 refers to batwara papers of 1792, prepared by 
Thompson, and to the quinquennial papers of 1792 ; these have 
not been produced, and the chauhaddibandi papers also have been 
kept back. The Subordinate Judge should take steps to secure 
the production of those and other, papers relating to the Perma- 
nent Settlement of Kartikpur. If they are still withheld, the Court 
must not hesitate to draw an adverse inference, such as legitima- 
tely arises from the omission to produce relevant papers: Muruge- 
sam v. Manicka (5). The history of Kartikpur must, in our opinion, 
be re-investigated in the light of further papers, which we trust will 
“be produced on behalf of the Secretary of State. 4 

We may add thatas the decision of the Board of Revenue was 
pronounced on the 29th December, 1913 and the present suit was 
instituted on the and January, org, the objection of limitation 
was-abandoned in the Court below, and we are consequently not 
called upon to examine the decisions in Secretary of State v. Prajulla 
Nath (6) and Prafulia Nath v. Secretary of State (7). 


The result is that this appeal is allowed, the decree of the 
Subordinate Judge set aside in so far as it dismisses the suit, and 
-the case remanded to him for retrial, with liberty to both sides to 
-adduce fresh evidence and to apply for fresh local investigation. 
The decree of the Subordinate Judge will stand confirmed in so far 
“as it is in favour of the plaintiffs appellants in respect of 72°55 


(1) (1902) L. R. go L A. 44 ; l. L. R. 30 Cale. 291. 

(2) (1917) 26 C. L. J. 590: 

(3) (1921) L. R. 48 I. A. 565 ; 35 C. L. J. 92. 

(4) (1920) 41 C. L. J. 320 ; 24 C. W. N. 639. 

(5) (1916) L. R. 44 1. A. 98 ; 1. L. R. 40 Mad. 402 ; 25 C.L. J. 589. 
(6) (1920) 34 C. W. N. 809. (7) (1920) 24 C. W. N. 815. 


355 


Civi. 
1922. 
Raja SC Roy 


Secretary of State 
for India in Council. 


Mookerjee, S. 


356 THE CALCUTTA LAW JOURNAL, [Vor. XXXVI. 


one ES acres of land. The appellants will have their costs in this Court in 
192; ' full, and also the costs in the lower Court, excluding the court- -fees ; D 
hend the remainder of the costs already’ incurred by the plaintiffs in the 


Raja Sreenath Roy 

ER Ee lower Court, and the costs to be incurred by both sides after remand . 
ecretary o 

for (udin A Council, Will be in the discretion of that Court. E 
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d mini of endowment—Pujari—Dasnami mutts—Erecting temple on land ` 

obtained by force—Erecting temple with consent—Variance between + pliad- ` 

, ing and proof. 
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‘Dedication vests the property in the idol, only when the founder has title. ` 
The ceremony divests the proprietorship of the temple from the builder and 
vests it in the image, which by procen of vivification has acquired existence as a^ 


H ad NES 


juridical personage. ï D 


' Itis not always éasy to determine who are the founders. One person may . 
provlde the site of ' the temple, another may build the temple and establish the - 
idol, while a third may dedicate property for the performance of the daily ser- , 
vices of the idol. , Where the owner of the site relinquishes his right in the land, 
he may not be & founder, unless he indicates, at the time, expressly or impliedly, 
that he will associate himself with the others in carrying out the object of the 
foundation : Venkata v. Narain (1). Ifa number of persons provide the original 
endowment, they. may apparehtly together ‘constitute the founder: Re St. Leo- 
nard (2). But persons who, subsequent to’ the foundation, furnish additional 
contributions, do not thereby become joint founders ; their benefaction is regarded . 
as nothing beyond sn ‘accretion to: an existing foundation: Afpasami v. 
Nagappa (3) and other cases. i ; 


A charitable foundation, in so faras it is charitable, is the creature of the 
. founder : Sf. Fohns College: v. Todington (4). i ‘ 


i e 


Appeal from Original Decree No, 100 of 1920, against ‘the decree of “Babu e 
Satindra Nath Guha, Subordinate Judge of Dacca, dated the 17th February, 1920. 

(1) (1854) Mad. S..D. A. 100. ` (2) (1884) 10 App. Cas. 304, 

(3) (1884) I. L. R. 7 Mad. 499. . (4) (1757) 1 Burr. 158 (209). 


Na Sl. 


Vor. xxxvi] wick cobi, 


‘r Whether a foundation he public‘ or private, the three-fold principle is appli- 
cable, namely, (i) the devolution of the trust, upon the death or default of each 
tritstee, depends upon the terms on which it was created, or the usage of the 
particular institution where no express trust deed exists ; (ii) the worship of the 
idol is vested in ‘tho founder and bis heirs, in default oi evidence to show that he 
fails tó nominate a successor in accordance with the conditions or usage of the 
endowment, the management reverts to the founder and his representatives, even 
though the endowment has assuthed a public character. 


Pujari or Archak is not a shebait; he is appointed by the shebait as the 
Purohit to conduct the worship ; that does not transfer the rights and obligations 
of the shebait to the purokit : Maharanee Indurjeet v. Chundemun (1) and other 
cases. He is not entitled to be continued as a matter of right in his officeias 
pujart : Nanabhai v. Trimbak (2). 


* Where a person by force obtained possession of a | land, erected a temple, 
installed and consecrated idols thereon and had, for more than 12 years, frees 
access and opportunity for regular participation in the worship, the idols thereby 
acquired an indefeasible title to the site by adverse possession : Balwant v. 
Puran (3) and other cases. se IU 


' The successor of a mokant is not competent to revoke the arrangement sanc- 
tioned by his predecessor, which resulted in the erection of the temple and tbe 
installation of idols. : 

"The rule that the pleading and proa must correspond is intended to- serve a 
double purpose ; first, to apprise the defendant distinctly and specifically of the 
case he is called upon to answer ; and, secondly, to preserve an. accurate record 
of the cause of action as a protection against a second proceeding upon the 
same allegations. The test thus is, whether the defendant will be taken by sur- 
prise if relief is granted on the facts established by the evidence, or, as has some- 
times been sdid, a variance between a pleading and what is proved is immaterial 
unless it Bampers a defence or unless it relates to an integral part of the cause of | 
aton: Sital v. Protap (4) and other cases, 


` "Appeal by the Plaintiff. : 
`. Suit to ehforce plaintiff's right i in respect of certain temple Sc, 
"The material facts appear from the judgment. : 
,-Babus Sarat Chandra Rai, Chowdhury and Nilkantha Ghose’ for 
is Appellant. 
" Babu Kali Kinkar Chakraébart for the Respondents. 


C. A, V. 
“The judgment of the Courf was delivered by 
Mookerjee, J.—The subject-matter of the litigation which has 
culminated in this appeal is a parcel of land in the town of Dacca, 
, (1) (1871) 16 W.R. 99 `, (2) (1878) Bom. P. J. 195. 
(3) (1883) L. R. 10 I. A. 90 ; L L. R. 6 All. 1. 
(4) (1909) 11 C. L. J. 2. 
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a temple erected thereon, two idols installed therein, together With 


ornaments and other articles appurtenant thereto. The first- plaintiff! 
is Ananda Chandra Chakrabarty, a member of the legal professidt? 
practising at Dacca ; and he has commenced this litigation,’ ori" tis! 
own behalf and also as shebait of the two idols, Rudra Nath'&ifidl 

Mahamaya, (images of God Siva and Goddess Durga respectivélj)' 
who are joined as co-plaintiffs. The first defendant, Brajanáridá! 


` Saraswati, claims to be the Mohunt of the Bura Siva temple and 


Asthan, an ancient religious foundation situated in the town of 
Dacca in the immediate neighbourhood of the disputed templé. 
The second defendant Rudra Tridandi Tripura Singh Swami” is 
alleged by the plaintiff to be the real Mohunt of the 'Bura'Sivz 
temple, who resides at Swamibag in the town of Dacca. The third 
arid fourth defendants are représentatives of the estate of thé Dé 
Iswar Chandra Ghose, sometime Government Pleader at Dacei 
The fifth defendant, Birendra Chandra Chavidhuri, is said to bé"íà 
priest acting under the direction of the first defendant. The cave 
for the plaintiff is that the disputed temple, known as the Anandi- 
mayi temple, was erected by him on land obtained by way of" ‘pift 
from lswar Chandra Ghose, that the idols were established by Kiti, 
and that he peacefully exercised his rights as founder-shebait till the 
time of the Durga Puja of 1914, when the first defendant raiséd-à 
dispute and obstructed him. He was, however, able to perform. the 
puja, as an order under section 144 of the Criminal Procedure Code 
was made by the authorities. But proceedings were institüted 
shortly afterwards under section x45 ‘ofthe Criminal Procedure Code, 
which resulted in an order, made on the and March, 191551 in 
favour of the first defendant. The plaintiff accordingly indtitutéd 
the present suit on the 18th September, 1916 to establish and en. 
force his rights ‘in respect of the Anandamayi temple and the idóls 
Rudra Nath and Mahamaya. The first defendant alone contéstéd 
the claim; the second defendant, so far as can be gathered ‘ftom 
the record, lent his support to the plaintiff. The-contesting défend- 


_ ant urged that the site of the temple was land comprised -within’-the 


ambit of the Bura Siva temple and Asthan and was at no timié-the 
property of Iswar Chandra Ghose, the donor of the plaintiff: He 


' further alleged that the plaintiff had no right in respect of the'dis- 


puted temple and the idols installed therein, except such as-is“pos- 
sessed by every member of the public. The Subordinate Judge- has 
come to the conclusion that the site of the temple did not -belong 
to Iswar Chandra Ghose, but was comprised in the Bura?‘Siva 
temple and Asthan,  He' has ‘also disbelieved the story of verbal 


` 
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gift: by Iswar Chandra Ghose in favour of the plaintif. He has 
found, however, that the Anandamayi temple was in fact erected by 
the:plaintiff and that the idols were established by him. But in 
thé opinion of the Subordinate Judge, this does not confer on the 
plaintiff any. special rights distinct from those enjoyed by the mem- 
bers. .of the public in general. In this view, the Subordinate Judge 
has dismissed the suit. This is the decision assailed in the present 
appeal. 
y; As regards the original title to the site whereon the Anandamayi 
temple stands, we have scrutinised the entire evidence which has 
been, minutely discussed before us. On this part of the case, we 
are not prepared to dissent from the conclusion of the Subordinate 
Judge which is based on an accurate and exhaustive review of the 
evidence. The conveyances relied upon by the plaintiff contain 
boundaries which cannot be identified with precision, and 
these documents do not prove that the disputed land was owned 
bebe predecessors-in-interest of 1swar Chandra Ghose. We cannot 
further.overlook that there are difficulties in connection with the 
alleged gift by Iswar Chandra Ghose in favour of the plaintiff, which 
haye not been satisfactorily removed. Even if it be assumed that 
the disputed land .is covered by the conveyances, lswar Chandra 
,Ghose never acquired title to the entire property ; whatever interest 
he acquired did not, so far as can be made out, exceed Kb share. 
„It is difficult to believe that the plaintiff, admittedly an orthodox 
;Hindu, should have erected a temple on a site the title whereof was 
An part at least involved in uncertainty. It is well-settled-that dedi- 
cation vests the property in the idol, only when the founder has title. 


„fbe ceremony divests the proprietorship of the temple from the , 


„builder and vests it in the image, which by process of vivification 
ə'has acquired existence as a juridical personage ; for, as Vijnaneswara 
pputs it, gift consists in the relinquishment of one’s own right and the 
creation of the right of another. ‘This is feasible only when the 
~dedicator has himself title. Apart from this, the Subordinate Judge 
has rightly emphasised that a person in the position of the plaintiff 
arias not likely to accept a gift without a deed or to erect a temple 
sion land obtained by way of gift. On the other hand, we have the 
-gundoubted fact that the lands towards the west as also towards the 
~easțt of the disputed temple site, belong to the Bura Siva temple and 
aznAsthan. This, again, renders it highly improbable that the inter- 
mediate parcel should have been the property of private individuals. 
zv Me must, consequently, accept the finding of the Subordinate Judge 
sthat the site of the Anandamayi temple forms part of the Bura Siva 
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taa 
temple and Asthan.- We have néxt to consider how and when | the. 


Anandamayi temple was erected and the idols installed therein. GER 
The evidence, which has been accepted by the Sübordirle 
Judge, establishes beyond dispute that in or about the year at 
the plaintiff cleared the disputed site and commenced thé construc- 
tion of what is now known as thé Anandamayi temple. , The ima es, 
of Siva and Durga were installed and consecrated by the plaintiff ` 
on the rst May, 1900 and were named Rudra Nath and Mahamaya, 
after his father and mother, respectively. In the year following, the 
plaintif constructed a raised pavement ‘towards thé, north of the. 
temple, so that the ceremony known as ` Pradakshin (circumambula* * 
tion), might be conveniently performed by the | worshippers: In $ 
1902, the plaintiff acquired a strip of land towards the south ahd ^ 
dedicated the same to the idols established by him. The evidence” 
makes it abundantly clear that from “1900 to 1914 the plaintiff had ^ 
free access to the temple and regularly took part in the worship? 
There is also evidence to show that other structures were erected" 
by friends of the plaintiff; for instance, the gate rooms were cons- 
tructed by Kristina Kisor Basak, while the front cortidor was built at ^ 
the cost of Iswar Chandra Ghose. We have thus the cardinal fact ^ 
that on land comprised within the Asthan of Bura Siva, the plain "` 
tiff has erected a temple, wherein be has installed and consecrated’ i 
two idols and has had, for a period of more than fourteen years, T 
free access and opportunity for regülar participation in the worship. 
'This could have bappened i in either of two ways. The plaintiff may 
have by force obtained possession of the land and erected the temple 
thereon ; or the plaintiff may have erected the temple with the con: p" 
currence, tacit or.express of the Mohunt of the Bura Siva 'temple^" 
and Asthan for the time being: In either view, the first defendant aig 


ae 
Soe 


if he be assumed to be the present Mohunt—is not competent ‘td 
treat, the plaintiff as a trespasser and to exclude him from the” 


hs 
A 
Vi 


A Lui 


Anandamayi temple. If the first alternative be adopted, as Wé SE 
temple has been in existence for over twelve years, the idols to. cx 

whom it is dedicated have acquired an indefeasible title to the site 7 
by adverse possession 4 Balwant. v. Puran (1) ; Ramparkash v. a 
Ananda Das (2); Vidya v. Balusami (3); Khaw Sim v. Chuah, 


Hooi (4) ; Damodar v. Lakkan (5). If the second alternative, which’ 


(1) (1883) L. R. 101. A. go; L L. R. 6 All. 1. oic 
(2) (1916) L. pisi LEER rM 707; Mete Jemig: ' 

(3) (1921) L. R. 481. A 302. 

(4) (1922) 1. App. Cas. 120; L. R. 49 IA. 37. 
(s) (1910) L- R. 37 1. A. 1475 L-L. R. 37 Calc. 885512 C. L. J. 110, `“ 
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seems the more probable, be adopted, the present . Mohunt isnot 
cófipetent to revoke the arrangement sanctioned by his predecessor, 
which resulted in the erection of the temple and the installation of 
the: idols. It is thus plain that even if the conclusion of the Subor- 


dinate Judge that the disputed site formed part of the Bura Siva’ 


"Asthan be affirmed, it does not necessarily follow that the pu 
tiff has no rights on the facts admitted and proved. 


-It may be conceded that as a general rule the parties:should be: 


kept to their pleadings, but, as has been repeatedly pointed out, 


this is ‘not of universal application, and every variance between ' 


pleading and proof -is not fatal. The. rule that the pleading and 
proof must correspond is intended to serve a double purpose.: first, 


to.apprise the defendant distinctly and specifically of the case he is’ 


called.upon to answer ; and, secondly, to preserve an accurate re- 
' cord of the cause of action as a protection against: a second proceed- 
ing upon the same allegations. The test thus is, whether the defend- 
ant will be taken by surprise if relief is granted on the facts establish- 


ed by the evidence, or, as -has sometimes been said, a variance be- 


tween a pleading and what is proved is immaterial unless it hampers 
a defence orunless it relates to an integral. part of the cause of action : 

Sital Das v. Protap Chandra. (ri: Jalim Singh v. Choonee Lall (2) ; 
Nabadipendra v.. Madhu Sudan (3); Hira Lal.v. Giribala (4) ; 
Than Chandra v. Nishi Chandra (5); Satishkantha v Satis Chan- 


dra (6); Nepen Bala v. Sitikantha (7); Ram Kissen v. Pooran 
Muli (8). .It is on this ground -that Viscount. Haldane emphasised : 
in Haji. Umar.v.. Gustadji (9), that the principle of variance between ' 
pleading and proof.should not be applied in an abstract way; the’ 


whole of the circumstances must be taken into account and-carefully 
scrutinised, as the question is, in ultimate analysis, one of circum- 
stances and not of law. To the-same effect is the decision of the 
Judicial Committee-in Motabhay v. Mulji (10), where Lord Dunedin 
said that as evidence had been fully taken on a plea arising in the 
case, it was not proper for the Court to decide agalnsta party ona 
strict. construction of the, pleadings without considering such evi- 


dence; specially when such a technical view might have.been obviat- ` 


(1Y (1909) 11 C. Le J. 2. (a) (1911) 15 C. W. N. 882.. 
(3) (1912) 18 C. W. N. An. ~ (4) 1915! 33 Col L. 1 419. 
(s) (1917) 29 C. L. J. 1; 22 C. W. N. 853. 
i6) G919).30 C. L. J. 475 ; 24 C. W. N. 662. ` : . 
(7) (1910) 12 C. L. J. 4593 15 C. W. N. 158. à f 
(8) (1920) 31 C. L. J. 259. (9) (1915) a0 C. W. N. E c: 

~ (10) (1915) L. R. 42 1. A. 105 ; L L. R. 39 Bom. 3995 21 C. L. Ja 507. 
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ed by an amendment ot the pleadings. - Similarly,. in Basant: Singh 
v. Mahabir Prasad (x), Lord Atkinson observed. that. where a,de- 
fect in title was apparent on the face of-the documents, the, Judicial 
Committee would decide the case accordingly, even ,though..the 
point had notibeen clearly raised, in the Courts below. . Reference 
may, in this connection, be made. to' the decisions: of the Judicial 
Comthittee in Farh Chand v. Kishan Kuar (a); and Skinner v, Nóu- 
nihal Singh (3). These cases show that although ‘the plaintiff must 
ordinarily adhere to the, claim as brought, the Court will depart from 
strict enforcement of this rule, where it is satisfied that justice eil 
not be done’ between the parties, ifthe suit were -dismissed onja 
technical ground, with the prospect: of further litigation for-the.de- 
termination of a-controversy then substantially ripe for settlement.,, 

Noe it is well-settled that when worship of an idol has been 
founded,, the shebaitship is vested in. the founder and his heirs, un- 
less He has disposed. of it otherwise, or there has been some usage or 


course of, dealing which points toa different mode of devolution : 


Goswami v. Romanlalji (4) ; Jagadindra v. Hemanta Kumari (5) ; 

Mohan v. Gardhan (6) ; Ramanathan v, Muruguppa (7) ;. Sital, y. 
Protap (8); Raj Krishna v. Bipin.(9); Sheo Prasad v. Aya 
Fam (xo), Kunjamani v. Nikunja (11); Baldeo v. Gobind Gelz dn 
the application of this rule, it may not be always easy to determine, 
who are the founders. One person may provide the site of the tem- 
ple, another may build the temple and establish the idol, while | a 
third may dedicate property for the performance of the daily services 
of the idol. , Where the owner of the site relinquishes his right į in 
the land, he may not be a founder, unless he indicates, at the time, 
expressly or impliedly, t that he will associate himself with . the ‘others 
in carrying out the object of the foundation: Venkata v.. Narain G3 3) 
Prima facie, all the persons who S the worship are entitled 


a) (913) L. R. 40 jd A. 86; I. L. ps Al, 273 ; 17,C. L. J. p. ' ons 
` (a) (1912) L. R. 39 1. A. 247 ; L L. R. 34 All. 579 ; 12 C. L. Jor. FTES 
(3) (1913) L. R. 40 |. A. 1053-1 LR. ag All. 211 ; KA Lt, aart 
(4) (188g) L. R. 16 I. A. 137 ; I. L.'R. 17 Calc. 3. - Do vw 
(5) (1994) L. R. 31 E. A. 203 ; L L. R. 33 Calc. 129. mm 
(6) (1913) L. R. 40 I. A. 9753 L L. R. 35 All. 283 ; 17 C. L J. gun, ` i 
(7) (1903) I. L. R. a7 Mad. 192 ; affirmed on appeal, see (1906) L, R.33 I. 


(8) (1909) 11 C. L. J..2., CE s Si Sos 
(9) (1912) 17 C. W. N. 591 ; I. La CH 40 Calc. 251 ; 17 C. ba) 189», ter 
uo) (1907) I. L. R. 29 All. 663. ie A sgr 
(11) (1915) 22 C. L. J 404 ; 20 C, W. N. 314. ; ` > tne) : 
(12) (1914) T. L. R. 36 All ër, (13) (1854) Mad. S. D. A, 129, 


Ss 
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“16 take part in the’management. In England, it' has been ruled 
“that the person’ providing the original endowment is the founder 
‘rather-thah:the person wlio performs the act of incorporation, which 
‘involves a distinction-between the fundatio incipiens and thé fundatio 
‘pércipiens : Suiton's Hospital casé (1); Anon (2) : Shelford on Mort- 
“main p.27. If a^number of persons provide the: original endow- 
~ment, they” may apparently together constitute the: founder: Ae S 
*Zeonard.(3). ` But persons who, subsequent to the’ foundation, 
- furnish additional contributions, do not thereby become joint foune 
“ders ; their benefaction is regarded as nothing beyond an accretion 
^to-an existing foundation. Appasami v. Nagappa (4); Annasami v. 
"Ramakrishna (9); Goswami v. Romahnlalji (6). In the case before us, 
thefé is no room for controversy that the plaintiff is, if not the sole 
"founder, at least oné of the founders. "As stated by Lord Mansfield 
“in St. Johns College v. Todington (4), a charitable foundation, in so 
far as it is ‘charitable, is the creature “of the founder, and on this view 
“Lord Hardwicke had ruled in Greer v. Rutherford (8), that the 
-founder may provide for the government and administration of his 
“creature ; see also the decision of the King's Bench in Paillips v. 
“Bury (9), which was ultiniately taken up to the House of Lords: 
“Phillips v. Bury (10), and contains an elaborate review of the rights 
“of founders of charitable and religious trusts. The plaintiff is conse- 
“quently, shebait of the idols installed by him in the témple, erected 
"by means of his contribution for their worship and service. The Sub- 
“ordinate Judge has assumed in his judgment that the Anandamayi 
“temple; founded by the plaintiff, is'a public temple, and from this he 
“his inferred that’ the plaintiff cannot be the shebait. He has'over- 
‘Tooked, however, that there is weighty authority in support of the 
‘position that the shebaitship is’ vested in the founder and his heirs, 
“unless he has disposed of it otherwise, equally in the case of private 
and public endowments. No distinction between the two classes of 
cases, has been drawn in this respect in the judicial decisions. 
Thus, in Shkeoratan v. Ram Pargash (11); Sital Das. v. Protap 
Chandra (1a) ; Raj Krishna v. Bipin Bekari (13), and Hori Dasi v. 
(1) (1613) 10 Coke. 30 b. -(a) (1699) 11 Mod. 233 (386). 

(3) (1884) 10 App. Cas. 304. (4) (1884) 1. L. R. 7 Mad. 499. 
(s) (1900) I. L. R. 24 Mad. 219. 

(6) (1889) L. R. 16 I. A. 137 (147); L L. R. 17 Cale. 3 (23). 

(7) (1257) 1 Burr. 158 (200). (8) (1250) 1 Ves. Sen. 462 (472). 
(9) (1690) 1 Ld. Raym. 5; Com. 265, Holt 715; 4 Mod. Has Skin. 447: Carth, 
180; 1 Shower 560;23 T. R. 346. 

(10) (1694) Shower P. C. 35. ay) Ge 1. L. R. 18 All. 227. 
(12) (1909) 1t C, L. J- 2. (13) (1912) I. L. R. 40 Cale 251 ; 17 C. Ly J. 189. 
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Secretary of State (1), the contention was expressly overruled 
that thé principle enunciated in Jai Bansi v. Chattar Dias? (a), and! 


approved by the Judicial Committee in Goswami v. Romanlalji Gh 
is confined to private foundations and does not extend to public 


' trusts. The same view has been recently adopted by a Full Bench 


of the Madras High Court. in Gauranga ^v. Sudevi (4), 
see however- Sri Shethu v. Sri Meru (5). Consequently, whe- 
ther a foundation be public or private, the threefold principle 
is applicable, namely, (i) the devolution of the trust, “upon the 
death or default of each trustee, depends upon the terms on which 
it was created, or the usage of the: particular institution where no 
express trust deed exists ; (ii) the worship. of the idolis vested in 
the. founder and his heirs, in default of evidence to show that he 
has disposed of it otherwise ; ‘and (iii) where a shebait appointed 
by the founder ‘fails to nominate &' successor, in accord- 
anċe with the conditions or usage of the endowment, the 
management reverts to the founder and his representatives, even 
though the endowment has assumed a public character. It EC 
thus unnecessary to decide, for the purposes of this case, whether 
the Anandamayi temple is or is not a public foundation. If and 
when the question arises, the indicia of a public foundation, as 
enunciated in^ ZAackersey v. Hurbhum (6); Chintaman v. Dhon- 
de (7) ; Sri Dhundiraj v. Ganesh (8) ; Raghubar v. Kesho (9) ; Pesa- 
pati v. Kunduri (10); Muthia v. -Pertanan (11); Subramariya v. 
Venkata (12); Subramanya v. Lakshmana (13), must be _chrefully 
considered, andthe existence or otherwise of obvious tests, such as 
user by the public, worship by the public and offerings by the 
public, must be investigated. It is sufficient to observe here that 
the fact that the site of the Anandamayi temple formed part of. the 
land of the Bura Siva temple and Asthan, does not make it a public 
foundation. Much less does it justify the inference that the Mohunt 
of the Bura Siva temple became, by: operation of law, the shebait 
of the new temple. There is also nó-room for the application of the 
principle, sometimés applied, when one mutt is an offshoot of a 
g (1) (1879) I. L. R. 5 Calc. 228; 4 C. L. R. 77... H 

(2) (1870) 5 B. L. R. 181 ; 13 W. R. 396. 

(3) (1889) L. R. 16 I. A. 137 ; I. L. R. 17 Calc. 3. 


(4) (1916) LLI Ri go Madi 612. -` ~ SE i 
= (s) (1917) L. R. 45 1. A. 1; IL. L R. 41 Mad. 296 ; 27 C. Li Ja.agu ^. 
(6) (1883) I. L. R. 8 Bom. 432. - (7) (1888) I. L R. r5 Bom: 6ia. 

' (8) (1893) I. L. R, 18 Bom. 721. (9) (1888) I. L. R..11 All. 18. =. 
(10) (915) 18 Mad. L. T. 543. (11) (1916) 4 Mad. L. W. 238. < 


(12) (1916) 4 Mad. L. W. 444. - (13) 0919) 27 Mad. LT. ur: 
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pent mutt and stands in the relation of a subordinate institution 
td a superior foundation : Kashi Bashi v. Chitumber (1) ; Giyana v. 
Kandasami (2); Kailasam v. Nataraja (3); Vit&alloma v. Narayan 
GL Mohant Muhadeo v. Bullabh (5), Prayad Das v. Mohunth 
Kriparam (6), Gossain Dowlut v. Bissessur (7). There is further 
io. “evidence in the case before us that the shebaitship of Rudra Nath 
arid’ Mahamaya was expressly vested by the founder in the Mohunt 
of ithe Bura Siva temple and his successors from generation to 
generation. Nor can the inference of such appointment, by implica- 
tih be drawn from the circumstance that the worship at the 
Bura Siva temple as also that at the Anandamayi temple 
was ‘conducted by the same pujari or priest, namely, by 
Ramji, Bhutananda, Sankaronanda and Ramnath successively ; 
they all received, as the evidence indicates, extra perquisites for 
their services as pujari in the Anandamayi temple. This, indeed, 
hight be expected to happen in the normal course of events ; the 
Pujari who carried on the worship in the Bura Siva temple would 
iaturally be found the most convenient man to employ for the pur- 
pose of the worship in the Anandamayi temple, and this arrange: 
‘ment might well continue tilla dispute broke out, as it did, when 
“the fifth defendant Birendra Chandra was brougnt in by the first 
“defendant as priest. It must not further be overlooked that the 
"Pujari' ` or Archak is not the shebait ; he is appointed by the shebait 
‘as the purohit to conduct the worship ; but that does not transfer 
"the rights and obligations of the shebait to the purohit ; Makaranee 
“Indurjeet Kooer v. Chundemun (8); Nafar v. Kailash (9) ; and he 


“is not entitled to be continued as a matter of right in his office as” 


"reg ; Nanabhai v.  Zrimóak (10); Narayana v. Ranga (11) ; 
B = Anna v. Seenu (12); Seshadri v. Ranga (13). -We may finally 


“point out that, as, in this case, the first defendant claims- 


` “to belong to the Dasnami Sampraday, it is difficult to appre- 
“Giate, how he could become the shebait of a temple dedicated 
?to Durga ; Dasnami mutts founded by the ten disciples of the four 
“ host favourite pupils of Sankara are Saiva mutts. We need not, 
however, pursue this aspect of the case further. The Anandamayi 


~ (1) 873) 20 W. R. 212 C. ` ` (2) (1886-87) I. L. R. 10 Mad. 375. ` 
(3) (1909) 1. L. R. 33 Made 265. (4) (1893) I. L; R. 18 Bom. 507. 
(5) (1846) Beng. S. D. A. 376. (6) (1907) 8 C. L. J. 499. 
(7) (1873) 19 W. R, 215. | R 
(8) (1871) 16 W. R. 99. j ; (9) (1920) 25 Cw. N. 201. 
(10) (1878) Bom. P. J. 195. i (11) (1891) I. L. R. 15. Mad. 183. 


(12) (1919) I. L. R. 42 Mad. 618 (13) (1911) I. L. R. 35 Mad. 631. 
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temple, as we have seen, was erected during the years 1897-1900. 
The first. defendant was -admittedly not .the-Mohunt at the:tim& ło 
The evidence shows that on the 5th July, rgor, he took .admissionxs 
into a secondary school and was described as a boy whose age wasit 
given as nine years, but who appeared to the Head Master -to “be 
eleven years old. ‘His caste was given as, Kshetriya, son of Tripiraziw 
nanda Giri, who as we know had died two years previovsly. De 
was represented as living under the guardianship -of Tridandi1o 
Tripuralinga Swami, the second defendant in..this litigation.. [tis st 
manifest that when the Anandamayi temple -was constructed by theds 
plaintiff, the first defendant was of such immature age that he could» 
not be expected to possess a. personal knowledge’ of the relevant ci 
events of that period. ‘His father died in 1899 before the temple o: 
was completed, and the second defendant, whom he-has since repurm 
diated, acted at the time as his protector. The evidence ‘does note: 
furnish a convincing account of his, subsequent history, much lessoo 
does it show how he developed into a Mohunt This much is ; 
plain that the second defendant is reluctant to acknowledge him, 
while the plaintiff does not hesitate to. treat him as an impostor 
who has never attained the strict path of sanctity. On this state 
of the record, we need not investigate here his precise relation to 
the Bura Siva temple and Asthan, „specially as there is a dispute on 
that very subject between him and, the second defendant To deter- 
mine what relief should be granted to, the plaintiff, it is sufficient to 
hold that the. following positions are established on the evidence : 

(i) that the plaintiff has no personal right in the Anandamayi 
temple and is not entitled to maintain this suit in his personal 
capacity ; 

(ii) that the plaintiff i is founder » the Anandamayi temple, and 
has installed and consecrated the idols Rudra Nath.and d Mahamayas 
to whom the temple has been didicated ; e, WË 

(iii) that the plaintiff i is shebait. ofthe two, idols iud is sented 
to maintain this suit, only in his, character as shebait ; Meglob 

(iv)- that as such shebait, the - plaintiff is entitled Io: y- frees 
access to. the temple. for purposes: of the daily and periodical? 
worship; . vor 

( v) that, for the above purpose, the Anandamayi temple will” be” 
taken to comprise the block of three rooms and verandah together. c 
with the pavement towards the east and north as shown in exhibit 1 S 
(map produced by defendant No. I OD 5-220 ‘and admitted ` in un 
evidence) as also the land 'coveréd by the deed of gift executed by. de 
the plaintiff on the goth February, 1902; ` e ds 
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-(viy:that as^shebait, the: plaintiff is entitled. to have the worship - 


of the "idol ‘Rudra Nath-and Mahamaya'coriducted by a pusari or 


arckak:and.to use for that. purpose the movables which ‘belong to" 
the-idols:; and - E i 


's(vii) that the contesting defendant is not entitled to Hete 
witlrthe plaintiff in the discharge of. bis duties as'shebait. 


of fhe-Subordinate Judge' set aside. A dece will be made in 


favour of the plaintiff containing the seven declarations mentioned 


above and granting him an injunction to restrain the first defendant 
front interfering with him in-the discharge of his duties as shebait 
in terms of the déclarations. If any dispute arises as to the access 
to the-A nandamayi temple, the Subordinate Judge will decide the 
mattér'in execution and give such directions as may be necessary 
to Gatry*dut the terms of this decree’ ` Bach party will pay hino own 
bae ‘here and in the. Court below. ` 

T. T. M. Gelle . © © Appeal allowed in part. 

E. Be pS LAU c ur S < . 
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^ ] i ; Chotsner. 
Eege ër PULIN. BEHARI DEY |, 
Jaar C o ` 


... SATYA CHARAN DEY AND anoTuER.* > 

Baeble, Ka, 

Ex&cutor — Creditor of estate—Burden of proof— Party to decree, if can 
challenge decree—Maintenance under wil—Stepson. s 
ITu/-suit for accounts against an executor; thé bürden of'proof lies on the 

defendant to prove that he was a cieditor of the estate of the testator at the time 

when he became an executor, that he was consequently entitled -to retain the 
amount due to him and that the claim was not barred by limitation. 
When a decree which has been obtained by fraud, is sought to be used against 

a person; he is entitl&d.to show the true nature of the decree, notwithstanding the 

fact that he has not previously taken steps for cancellation of the decree: Mis, 

tarint ve Nundo Lall (1) and Rajib v. Lakhan (a). A party.to such & decree who 


* Appeal from. Original decree No 220 of 1921, against.the decree of 
Babu Kunja Behari Biswas, Subordinate Judge of 24 Parganas, dated 6th June 


(1) (1899) 1. T. R. 26 Calc,- Bot, (2) (1899) a CC 27 Cale. 11, 


ri 
sThe result is that this appeal is allowed in part and the decree - 


Before Sir Asutosh Mookerjee, Knight Judge, and Mr. Justice ` 
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atted subsequently in accordance with it, cannot be permitted to dhaeng it 
unless he sets out specifically the circumstances which constitute the sanged ed! 
fraud on him and on the Court. _ > r SE Sok 


A claim for maintenance by a lady under the will of her deceased husband! 
can be enforced against her step-son - “aS well as GE her son : Hetnan gini i - 
Kedar Nath (1) distinguished, 9 = ai pad 


Appeal by Defendant No. 1; .. 2idsii 


Suit for administration, partition, accounts and incidental’ eligi D 
against an executor. ore 
The material facts appear from the judgment. su 

“sere 
Babus Sarat Chandra Rai Kees and Manniatha Nat ih 


fay for the Appellant. E 
no 


Babus Trailakhya Nath Ghose, Bhugendra Chandra Guha and, 
Rama Prosad Mookerjee for the respondent. : + vs 

The judgment’ of the Court was delivered by s dog 

Mookerjee J :—This is an-appeal by the -first défendant- in!d 
suit for administration, partition, accounts and incidental  réliéfs' 
against an executor. Rakhal Chander Dey, the admitted: ore a 

~ the subject matter of the litigation, died on the 31st July- 1961 

Two days before his death, he made a testameritary disposition ` -ob - 
his properties. He appointed his eldest son Pulin Behari Dey" &$ 
executor and directed that his second son Satya Charan Dey, at that 
time an infant, do become joint executor on attainment of’ majo? 
rity. He left a widow Thakomoni Dasi, the mother of Satya Charan: 
Dey and his three sisters. His first wife, the mother of Pylin Beháir 
Dey, had died during his lifetime many years before. After ‘the 
death of Rakhal Chandra Dey- probate was taken out by- Pülim 
Behari Dey on the 1 [5th July 1903. Satya Charan Dey attained nat, 
rity on the 16th February 1917 and took out joint probate op" ^de 
12th July 1918. On the aoth August 1918 he instituted the présent 
suit against his step-brother Pulin Behari , Dey and his mother 
Thakomoni Dasi who was joined as the second defendant. "THE 
object of the suit was to obtain from Pulin Behari Dey, who” did 
acted as executor during his minority, accounts of the management 
of the estate. ` The plaintiff also asked for administration of the 
estate in accordance with the terms of the will of his father. Thé 
suit lasted for three years and was not taken up for final’ ‘disposal’ 
till the 16th June t921. On that day the case was heard exparie 
and a preliminary decree was made. That decree is now assailed 
by the first defendant substantially on four grounds : viz, first," that 


3 
(1) (1889) Li R- 16 I. A. 1155 L L. R. 16 Calc. 758. id 
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the procedure adopted by the Subordinate Judge was unfair and 
made it impossible for the appellant to establish his defence before 
thé trial Court ; secondly, that the order for accounts is unjust and 
incomplete ; thirdly, that the Subordinate Judge should have held 
thatthe three properties - mentioned in the schedule to the plaint 
had been validly created debutter and were consequently not 
liable to be treated as secular properties capable of division ; and ; 

fourthly, that the order for maintenance in favour of the second 
defendant i is contrary to the - provisions of the Hindu law. 


As regards the first point, itis plain that the appellant has no 
substantial grievance. The plaint was lodged on the 2oth August 1918 
and after the written statement had been filed, issues were framed 
on the goth January 1919. The plaintif was diligent and on the 
13th April rgrg he made an application for the issue of a commi- 
ssion for the examination of his mother. The writ was issued on the 
3oth April rgr9 and the examination was completed in due course. 
'The first defendant, however, did not take any steps to summon his 
witnesses, It has been stated to us in justification of his conduct 
thatas the matters in difference were referred to arbitration, he 
believed in good faith that no steps in Court would be necessary. 
We find, however, that the proceedings for arbitration which ulti- 
mately proved infructuous occupied the period between the rrth 
‘August 1920 and the and May 1921. It was not till a very late 
stage of the suit, that is, on the rat June 192r, that the first defend- 
ant made an application for examination,of a lady Kishorimoyee Dasi 
on. commission. This application was granted and a writ was issued 
indue course. On the 13th June however the first defendant 
applied for extension of time on the allegation that the lady had 
been taken ill and could not be examined on commission. The 
Subordinate Judge refused this application for adjournment on the 
ground that the defendant had not taken stepsin time. A further 
application for adjournment was made on the same day and was 
refused on the ‘ground that. it was frivolous. The Subordinate 
‘Judge further expressed the opinion that the case which had been 


pending for three years should be heard- as early as practicable. 


On the next day, the case was taken up for ‘disposal ; the first 
defendant, though repeatedly called, did not appear. On behalf 
of- the plaintiff witnesses wére examined and the second defendant 
was also represented by her pleader. In our opinion, the conduct 
„of the first. defendant cannot possibly be justified. Even if we 
assume fora moment-that time should have been allowed to ex- 
amine the lady on commission, there is no conceivable reason why 
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the first defendant should not have appeared to give evidence him- 
self, There is also no explanation why he should not have. instruc- 
ted his pleader to cross-examine the witnesses produced by “the 
plaintiff, particularly his uncle Brojo Nath Dey who went. to. „the 
box asa witness on behalf of the plaintiff. There is no doubt i in 
our mind that the applications for adjournment on the 1 ath. June 


" 1921 were not dona fide and were intended to prolong the proceed- 
ings as far as practicable. The Subordinate Judge adopted the only 


course open to him in the circumstances, namely, to proceed. with 
the trial of the suit in the absence of the first defendant. We told 


‘accordingly that the first ground urged by the ‘appellant cangot, ‘be 
sustained, 


As regards the second point, it has been urged that the order 
for accounts is defective and that the Court should have enunciated 
the principles which should regulate the taking of atcounts from the 
appellant. In our opinion, there-is no substance in this contention. 
The first defendant as executor , had a threefold. duty to perform, 
viz, to keep’ accounts, to deliver accounts and to vouch accoinits 
after delivery. If he has- kept accounts, he should deliver 
them to the commissioner and prove -them in ~ die 
course. When the accounts are duly proved -questions 
may arise as to the measure of his liability. The principles 
which regulate the extent of liability of an executor are well- 
known and will be found formulated in sections 146 and 147 of the 


‘Probate and Administration Act. They are also explained- by the 


Judicial Committee in the case of Aga Mahomed Rohim Sherasee y. 
Meersa Ally Mahomed Shoostry and others (1 ). But it is plainly idle 
to discuss questions of law as to the measure of his liability as an 
executor till the facts have been ascertained by the Court. . c 

There is, however, one point urged before us on behalf of thé 
appellant which deserves notice. The appellant has contended 
that in his written statement he stated that he was entitled to obtain 
out of the estate of his father the sale proceeds of the ornaments 
which belonged to his deceased mother and had been converted by 


his father into money. This question in our opinion should bè 


investigated when accounts are ` taken by the commissioner. The. 


point in fact raises the question of the extent of the assets receivéd 
by him when he became executor to the estate of his" father. The 
burden of proof on this point, however, will lie entirely upon him. 
He has to establish at this distance of time that his mother did-ifi 
fact possess ornaments, that those ornaments were converted by his 


, G) (1857) 4, W..R. P. C. 106. y : : — 
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5 “father and that a ‘certain-sum of money was kept by- his father 
"ai ‘the sale-proceeds’ of-those- ornaments. He has, in addition, to 
“prove that-at-the time he - became executor his claim against the 
estate of ` his father on this basis had not already become 
"barred by limitation. In other words, he has to prove that he was 
5q'creditor of the estate of-his father.at the time when he became 
“eXécutor and that he was ‘consequently entitled to retain the amount 
aie to ‘hi. We are of opinion that he should have an opportu- 
‘nity to ‘prove his allegation in this respect before the commissioner 
“The question will ultimately be decided by the Court on the report 
‘of the commissioner. 


155,À8 regards the third point, we are of opinion that there is no 
ssubstance in it, ‘It appears from the -record that in 7902 a suit 
Was. instituted on behalf of the plaintiff by his mothor on the Origi- 
pal Side of this Court for partition of the joint estate. To this 
Suit; the first defendant was a party as also his uncle and other 
emembers of the family. The suit-was ultimately decreed by 
,consent of parties on the asth -June r906. The effect of the 
«decree was to declare that the alleged. debutter -was fictitious. 
Lhe. appellant now contends that the debutter was real His 
difficulty is the consent decree to which he was a party. .No doubt, 
under section 44 of the Indian Evidence Act as explained in the 
cases. Mistarini v. Nundo Lali (1) and Rajib Panda v. Lakhan 
Mahapatra (2), when a decree which has been obtained by fraud 
is sought to.be. used against a-person, he is entitled to,show the 
frue nature of the decree; notwithstanding the fact that he has-not 
previously. taken steps for cancellation-of the decree. The appellant 
has not, however, specifically',set out the details of the alleged 
fraud in -his written statement. He was a party to the decree 
gnd the materials on the record show that he did subsequently 
act in accordance with the decree. “He cannot be permitted 
to, challenge the decree unless he sets out specifically the circums- 
tances “which constituted the alleged fraud on him and on the 
Court. , 

4He has not also stated when he first became aware of the alleged 
fraud. -In these circumstances, it is impossible for us to hold 
that he is entitled to disregard the consent decree of the 25th June 
1906 and to reopen in this litigation the question of the validity of 
the debutter. 

cis regards the fourth point, it is plain that the order for main- 


(4) (1899) L L. R. 36 Calc. 891. (a) (1899) 1. L, Re 27 Calc, ry. 
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tenance made by the Subordinate’ Judge is based apon “a y DHE 


interpretation of the provisions of the will of Rakhal Chandra Dey. 
The will directs that the second wife of the testator Thakomoni 
wil be maintained out of the estate and will have the right to 
reside in his house, This. in our opinion, is not a mere enunciation 
ofthe rights of’ maintenance and.residence of the widow under 
the Hindulaw. Reference has been madeto the decision of the, 
Judicial Committee in the case of Sn. Hemangini Dasi v. ‘Kedar 
Nath Kundu’ Chowdhry (1); that case however is .clearly:;dis- 
tinguishable. In that case A died leaving'a widow B;'a' son C by 
B and two sons D and E by a predeceased ‘wife. `C sued D and 
E for partition. ` Each of the three sons was entitled to take.one-- 
third share. It was ruled that B was not entitled to share thé one” 
third allotted to her son C^ with him, as she had only one "foh? 
but she was entitled to maintenance out of the - one-third allotted: to 
her son C. Here the lady claims maintenance under the térms Ei 
the wil! as the widow of the deceased testator: She does not assert, 
a right of maintenance as-against her. step son or even against.her. 
own son under the rules of. Hindu Law. In our opinion, there is, no 
room for controversy that the order for maintenancé is proper-and, 
must be maintained. ec 
. The result is that, subject to the direction we have "given 
as to the investigation by- the commissioner of the claim put For- 
‘ward by the appeliant agairist the estate of his’ father on’ account, 
of the alleged ornaments of his mother, the decree of “the 
Subordinate Judge must stand confirmed and steps taken to | Carry 
„out that decree as ‘early as practicable, The appellant must Pay, ‘the 


respondent the costs of this appeal. Pa, WI a us 
AT. M. Í : Case vémarided, 
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don: Sir Thomas William Richardson, Knighi, Judge, and Mr. DEER 
Ln Justice Swhrawaray. -> 
ARJUN CHANDRA BHADRA E Cu c 
D g . 9. : 192%. 
_ KAILAS CHANDRA DAS AND OTHERS ` . May, 25... 





es ' Junt, E 
Vier Evidens Act a of 1873), Secs. 68, 70— Execulion of document’—‘Ad- 
KE of party to an attested documen? —Transfer of Property Act (IV of 

"2/882 See 59——4Ad mission of signature—Denial of document being’ signed 
' ihi the presence of attesting witness— Proof, necessary. 

bra mortyage bond is not duly-executed and cannot operate as 2 mortgage: or 

create a charge unless it;be in fact signed by the mortgagor in the presence of at 

least. two attesting witnesses ; Shamu v. Abdul Irland Ganga Prosad v. Ishri 

Frosad (a>. . 


c; When the admission of radi by the defendant. is coupled with an express 

denial that the document was signed i in tho presence of the attesting witnesses, the 

plaintiff mortgagee must at least call one attesting witness to prove the attestation. 
ban yo 


SEH admission is not sufficient proofof the mortgige aa against him. The 
rirtgagee i isnot entitled to the benefit of section 70'of the Evidence Act.. 


oR Ri Richardson 9.:' The words “Thè admission of a party to’ an attested 

dotdment” i "in'section 7o of the Evidence Act, mean “The ‘admission of :a party 

toa document which is on the face of it an attested document.”. , o 

AS No "adinission of execution is effectual under section 70 of the Evidence Act 

unless it amounts to an acknowledgment of the formal validity of the instrument. 
he e ‘execution of a document means something more than the mere signing by 

fhe party. it includes delivery and signing in the | presence of witnesses where 


xe 


Withesses are ‘necessary. 


E Where the admission of execution is unqualified, it may well be equivalent to 


2d ‘admibsion of due execution or a waiver of proof of due execution within the 
meaning of section 70 of the Evidence Act. 


Su Fotmnalities imposed by law as barriers against perjury and fraud, must be 
strictly observed : Shamu v. Abdul (1. 


Per Suhrawardy 9. : Section 70 of the Evidence Act qualifies section 68 of 
the Act but does not affect or control section 59 of the Transfer of Property 
Act. : 


H 
The word ‘execution’ is used in section 70 of the Evidence Actin the sense of 
due execution or execution in the way in which a particular document is required 


» Appeal from Appellate Decree No. 927 of 1920, against the decrés of Babu 
Rajendra Lal Sadhu, Subordinate Judge of Jessore, dated the and December, 
1919, affirming that of Babu Jnanendra Nath Ghose, Munsiff of Narail, dated the 
14th December, ,1918. 

(x) (1912) L. R. 39 1. A. 21 ; L L. R. 33 Mad. 607 ; 16 C. L. J. 596. 

(a) (1918) L. R. 45 I- A. 94 ; 27 C. L. J. 548. 
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to be executed. The admission, therefore, as ‘contemplated in the ‘section, isu 
admission of the execution in the manner in which a ‘document required by, lawton 


be attested, is to be executed. oat 
l Appeal by the Plaintif. i dE Siad 
Suit to recover money due under a bond purporting to 'Greaté^? 
a simple mortgage: ` we oa SE 


The material facts. appear from the judgment of Richardson, 32 
` Babi Prokas Chandra Pakrasi for the Appellant. Hed 


G^ 00 
. Babu Narendra Kumar Bose for the Respondents. | ` «x6 
vi ' c AY. 
The judgments of the Court were as follows : | NAN 
ga 

Richardson J. :—This is a second appeal. : = 


The plaintiff who is the appellant before us seeks to recQY65; 
the amount due under a bond purporting to create a simple 
mortgage as security for a loan made by the plaintiff to the defend- ' 
ant. The plaint was filed more than six years but Jess (an, 
twelve years after the date fixed for, repayment. — $ Sr 

. The trial Court, holding that the transaction was fraudulent 


. and.collusive and without consideration, dismissed the suit. — i 


The learned“ Subordinate Judge in the lower appellate Court, 
found on the evidence that there. was-consideration for the bond. and 
that it was nota fraudulent and collusive document. He was;of 
opinion however that there was. no. reliable: evidence to show that 
the bond was executed in the presence of two attesting witnesses and 
he accordingly confirmed the Munsiff’s decree of dismissal. | 

It appears that at the hearing in the trial Court before any. wit- 
nesses were éxamined, the defendant admitted his own signatu; 
on the þond but expressly denied execution in, the presence. A 
attesting witnesses, ` The entry inthe order-sheet, under date opd 
December 1918, is as follows :— "se Tale 

“ Parties ready, Defendant admits to have executed the bend 
but contends that it was not duly attested and so it cannot, lake 
effect.as a mortgage bond. Plaintiff to adduce evidence.” ..; nani 

Evidence was EE by the plinu but no E witness - 
was examined. CL? 

‘The bond in suit is one which under section 59 of the ‘Trans. 
fer of Propérty Act required attestation and on the. face of "tt 
“was duly signed by the mortgagor and attested by witnesses. It ig 


. settled law however that such an iustrument is not duly executed 


and cannot ‘operate asa mortgage or create a charge unless it be in 
fact signed by the mortgagor in the picsence of at least’ two; attest- 
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ing’ witnesses ` Shamu Patter v. Abdul Kadir ( ih and Ganga 
Prosad. Singh v. Ishri Prosad (a). 

The short’ point arises, not apparently covered bi authority, 
whether the defendant’s admission amounts to “ an admission of 
execution by-himself” within the ere of section 7o of the 
Evidenca Act. 

“ Under Section 68 of the Evidence Act, “If a document is 
required by law to be attested, it shall not be used as evidence until 
one attesting witness at least has been called’ for the purpose of 
proving its execution, if there be an attesting: witness alive and 


subject to the process of the Court and capable of giving evi- 
dence.” : 

By section 71, “If the attesting witness denies or does not 
recóllect the execution of the document, its execution may be 
provéd.by other evidence. ” 

"But by section 7o, “The admission of a party to an attested 
doiment of its execution by himself shall be sufficient proof of its 
execution as against him, though it be a document required by law 
tobo ‘attested. ” 

It is not suggested on the part of the plaintiff that there was no, 
attesting witness avaible: The contention is that the defendant's 


that the learned Subordinate Judge was wrong in holding that it was 
fiécessary to call an attesting’ witness or otherwise to prove 
‘attestation, - 

As to ‘the cases to which reference was made in the argument 
“the. dictum i in ` Jogendra Nath Mukhopadhya v. Nitai Churn Bundo- 
Vashj (3), has not been followed. The learned Judges (Banerjee 

‘and Geidt JJ.) seem to have been of opinion that an admission 
within section 7o of the Evidence Act would not dispense with 
independent proof of attestation. But the case went offon the 
Dfinding of fact that the instrument had been duly attested, and in 
Dau ` Chandra Mitra v. Jogendra Nath Mohalanabis (4), 
Woodroffe, J. took occasion by way of observation, to express 
his ` disagreement with the view of the learned Judges. 
“That decision” he said, “is open to this construction 
"that! even when the executant admits execution his admission is 
E of execution of signing only and does not dispense with proof 


“a (1912) L. R. 441. A. 21; L L. R. 35 Mad. 6073 16 C. L. J. 596. 
Gg (1918) Le Re 45 1. A. 945 27 Ci Le Je 548. 
nÈ UC) (193) 7 C. W. N. 384. 
7328111(4): (4916) 1. L. R. 44 Calc. 345; 20 C. W. N; 1044 ; i4 c. Lis. 
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of attestation as against him. JE this: be the meaning of that judg. 
ment, I am unable to dgree with. it as I think that the admission 
of the executant has the effect of dispensing with the “proof 6 oF 
attestation as against him. For if the admission of execution’ is ta" 
be understood only in the sense of admission of signing, then there 
was no necessity for section 7o at all, regard being to the general 
Provisions of the Evidence Act relating to admissions. This is Ze, 
indicated by the last words of section 70, “ though it be a documbnt 
required by law to be attested”. See 

In Nibaran Chandra Sen v.. Ram Chandra in N. Chant: 
J and myself held, in accordance with. the dictum of Woodroffe, J. 5 


that an admission of execution was sufficient proof as agninst the 


party making the admission and dispensed with the ‘necessity, for 


calling an attesting witness or giving any other evidence. - But the: 
admission there was an admission of execution plain and simple 
capable of being construed as an admission of due execution i in thé! 
presence of the attesting ‘witnesses i E 

The case is different ‘when the admission of the signature is 
coupled with an express denial that the document was sighed iñ 
the presence. of the attesting witnesses. The policy of the- Tei 
mortgage instrument. Where" the mortgagor denies his signature 
it is nut sufficient to ptove the hand-writing. It must also be proved 
that he affixed his signature in the presence of the attesting witr fies 


maja 7-7 
HNH 


ses. 
Returning to the. Evidence Act, section 70, I have little doubt 


that the words “ the admission of a party to an attested document: - 
mean the admission ofa party to a document which is on ‘the fact 
of it an attested document. To say that they mean the admission 
of a party toʻa document which is proved or admitted ‘to be antate 
tested document (that is, proved or admitted independently of the 
admission of execution) makes the section as Woodroffe, J. points 
out niéaningless or superfluous. Attestation can hardly be proved 
or admitted without proof or admission of the signature attested? 
On the other hand, the concluding words * though it be a docu; 
ment required By law to be attested ” may be understood as- refer- 
ring back to section 68. The admission of execution by a- party.to. 
an attested document isto be sufficient proof of its exécution.ds 
against him and the requirement of section 68 that An: attesting@wit: 
ness must be called is dispensed with. These ` provisions’: in the 
Evidence’ Act deal withthe method- of proof. But the-force:of 


(1) (1917) aa C. W. N. 444 . . " "1 S 


que ur 
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ihe oa “Eyecufion! has still to be’ considered and in my opinión 
no “admission of execution is effectual under section 70 unless” it 
amounts to an acknowledgment of the formal validity of the instru- 
ment. “What the defendant said in the present case amounts not so 
much to an admission of execution as a ‘denial of execution. 


, In Wharton's Law Lexicon the execution of deeds is defined as 


ki the signing sealing and delivering of them by the parties as their 
is acts and deeds in the presence of witnesses," and a similar ex- 
planation is given in regard, to the execution of wills, 

;In the Oxford Dictionary, the meaning attributed to the verb 
"Execute! i in the present connection is, “ To go through the formali- 
ties necessary to . the validity of (a legal. act, eg. a bequest,, agree- 
ment, mortgage etc.). Hence, to complete or give validity to ithe 
instrument by which such act is _ effected) by performing what the 
law requires to be done, as by. signing, sealing stc., 

Sealing i is not generally speaking. necessary in India but the exe- 

cution of a document must still, mean something more than the 
mere signing by the party. It must certainly include delivery, and I 
think it also includes signing. in the presence of witnesses where wit- 
nesses.are necessary. In section 7¢ for instance proving e execution 
includes proof of the necessary formalities. ' ' 
Fylt may be.said that the expression used in sectio 70 is ^ Exe- 
cution by himself. ” The added words “by himself? seem to me to 
make no difference. The word used is “ execution ” and not “ s sig- 
nature.” Section 69 which deals with the case where no attesting 
witness is available, speaks of " the ‘signature of the pérson execut- 
ing ‘the document.” 


c. Where the admission of execution is unqualified it may well be 
Gate to an admission of due execution, or a waiver of proof of 
die execution within section 7o. But the carefully guarded state- 
ment.which the defendant made in the present case does not in my 
ópinion entitle the plaintiff to the benefit of section 7o. It was said 
that it was hard on the plaintiff that a mere technicality should de- 
prive him of his money. On the merits, however, the Courts. be- 
low:took ' different sides and though we-have no jurisdiction. to 
question,and I do not question, the finding of the learned Subor- 
dinate-Judge, that the merits lie with the plaintiff, the principle still 
is:that formalities imposed by the law," as barriers against -perjury. 
and fraud"; Shamu Patter v. Abdul Kadir Ravuthan (1) must be 
Strictly observed. It-is-the plaintiff's own fault that he did not-call an 


(1) (15012) L. R. 39 I. A. 21 (38) ; 16 C. L. J. 596 (605). 
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attesting witness to meet the defendant’s challenge of the attestation 
of the document. 


In the result, I would confirm the decrees of the Courts 
below and dismiss this appeal. As to costs I am not sure that we 
ought not to follow the ordinary rule but the order we make is that 
there should be no costs of this appeal. T 

Suhrawardy, J.:—I am of the same opinion. | Section, en of 
the Transfer of Property Act requires that a mortgage bond must be 
attested. Section 68 of the Evidence Act provides for.the mode 


‘ of proof ofa document réquired' by law to be attested. Section-7o 


of thé Evidence Act’ provides an exception or proviso to the general 
tule of procedure laid down in section 68, viz, where the exe 
cutant admits that a document was “executed by him, d. t.s exectited 
according to law, no further proof. of execution is necessary... Sec- 
tion 70 of the Evidence Act thus qualifies section 68 of the ‘Act 
but does not affect or control section 59 of the Transfer of Proper- 
ty Act which isa later enactment. Hence it follows that whatever 
may be the meaning, . teachnical -or ordinary, of-the term ‘exar 
cution,’ the word is used in section 7o of the Evidence Act in'the 
sense of due execution or execution in the way in whiĉh-a parti? 
cular document is required to be executed. ` The admission, :there- 
fore, as contemplated i in section 70 is admission of execution in the 
manner in which a document reguired by law to be ‘attested i is to 
be executed. : 


In this view rof the law, 1. .agree with the conclusión arrived at 
‘by wuy learned brother and dismiss this appeal: ` ` ri 
A, T. M, A D - . Appeal dismissed, 
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Before Sir Thomas William Richardson, EN Judge, oe Mp. 
eee Justice Suhramardy 


SÉ ASIATULLA 
oe lo. . v. 
od, d DANISH MUHAMMED.* 


Limitation—Limitation Act (IX of 1908), schedule 2. artitles 103, 104, 116— 
Ù Rapittered agreement—Sult for dower debt by wife's heirs: . 

ed Per Curiam : Where the dower is payable under æ registered instrument exe- 
éuted' by the husband in favour of his wife, the suit whether it is brought hy the 
wife during her life time, or whether it is brought by her heirs after her death, is a 
suit for compensation for breach of contract in writing registered within the mean- 
ing. of article 116 schedule | of the Limitation Act. The distinction between 
prompt and deferred dower is immaterial in this cbnnection. 


VU 


: Per Richardson F: Where the, suitfor dower is brought by the heirs of the 
vite after ber ‘death, it is still a suit en ‘the contract, the contract being one which 
tüder the Mabomiedan law apart possibly from exceptional cases, those heirs are 
‘entitled to enforce. : 


1> Per Sukrawardy F: The whole claim whether it is recoverable dufing the life 
time of the wife or after her death, is based on contrat! or agreement by which 
thé husband promised to pay her and indirectly her heirs, representatives and as- 
signs, a certain amount of money under the marriage contract. 


^r Appeals by the Defendant. : 

vi Suits for recovery of a portion of the amount of dower. 

The material facts appear from the judgment of Suhrawardy J. 
| Babu Hemendra Kumar Das for the Appellant. 

Babu Nalin @handra Paul for the Respondent. 

w. „The judgments of the Court were as follows : 


Suhrawardy, J.—These two appeals have arisen eut of suits 
for recovery ofa portion ofthe amount of dower of the plaintiff's 
. daughter under the following circumstances. Lungina Bibi. the 
daughter of the plainyff died leaving as her heirs the plaintiff her 
father and her husband Asiatulla defendant, the appellant before us. 
The dower was fixed at the marriage at 500 Rupees of whit 300 
Rupees was prompt and ' the balance 200 Rupees deferred. The 
two other defendants. who are the brothers of Asiatulla the husband 
stood surety for the sum of Rs. too out of the prompt portion of 


jS 
d 


an 


* Appeals from Appellate Decrees Nos. 1162 and: 1346 of 1930, against the de= 
fusion of Babu Hem Chandra Bose, Subordinate Judge, Sylhet, dated the 28th 
January, 1920, reversing that of Babu Nalini Nath Das Gupta, Munsiff of Moulvi 
Bazar, dated the 3oth July, 1919. : 
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the dower. The: ‘plaintiff has” thétefore brought this suit for’ 200 . 
Rupees being his 8 annas ‘share in: "the' dower against the beten? ` 
Asiatulla and for Rs. vom the other suit against the brothers: THe. 
defence was that the lady died more ‘than 6 years before the inititu- ^ 


tion of the suit and hence Che suit was , barred by limitation." it bee 


was also pleaded (hat on receipt of the sum of 100 Rupees the EC 
ceased lady had absolved: the: husband from all liability for dower.” 
The first Court gave effect to these pleas. But on appeal the Teak 
ed Subordinate Judge after a careful consideration of the évidence 
held that the lady died within 6 yéars before the institution of the" 
suit dnd’ that there was no full. satisfaction by payment of dower in^ 
her ife time, On these findings he decreed both the appeals: 
against which decrees these appeals, have been brought. x 
It is argued in appeal that the period of limitation applicable to 
this case is provided by articles 103 and 104 of the Limitation Aoi 
and though the, Kabinnama or the deed of dower was a registered 
document article 116 of the Limitation Act would not apply one, 
authority of the casein Shahkasada Mahomed Faes v. Shakasades: 
Qomdah Begum: (1) namely on the ground that the: suit brought: byi 
‘the heirs of a Mahomedan ‘lady for dower is not-a suit which rests on? 
contract but for recovery of the goods of the deceased in the hands 
of the defendant. The report of that case is so very scanty that we 
are not fully aware of the circumstances under which that case was 
decided or the contents‘of the Kabinnama or‘any special contract 
between the parties in that case. It has been held that article: 103 
of the Limitation Act | applies to suits brought by the heirs of thé 
deceased wife against the hüsband. and there can be no question 
with regard to that.. The heirs-of the deceased wife suing -for.dowér 
stand in her shoes and the'attempt to enforce the contract which was 
entered into between her and her husband is maintainable. by:them 
In some cases an attempt ‘has been made to make a distinction. be- 
tween the deferred portion of the dower and- the prompt portion’of 
it on the ground t that the cause of action for the deferred portion, 
except in case of divorce, arises only after the. death of the. wife}.so 
that demand at any rate can be enforced by the heirs of the wife: 
But it does not appear that any distinction really lies between the 
two, portions. claimed for dower., The whole claim whether’ it-is te- 
coverable during the life time of the wife Or. after her death i is based 


--omcohtract or agreement by “which the “husband promised to, pay- 


hér'and indirectly her heirs represeritatives and assigns a certain 
'amount of money under the marriage contract, That claim is en- 
“1, (1) (1866) 6 W. R. 111. l 


um 
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forceable as based upon. “that Ge ‘either by the. wife or after 
her. death by her heirs. Some doubt might have arisen with regard 
to bringing this claim under article 116 of the Limitation Act as to 
whether itis a case for compensation for breach of contract. But 
it lias been set at rest by the recent fdecision of the Judicial Com- 
mittee in Tricom Das Coouerji Bhoja v." Gopinath Jiu Thakur (1). 
As 1 have observed this point was not raised in either of the Courts 
below and hence we have not the necessary facts and the result of 
tho. examination of the evidence on those facts before us. fitis 
argued as a bare point of law I must answer it by saying that in the 
present case articles 103 and 104 are controlled by article 116 of 
the Limitation Act. 

I therefore hold that the suits were within time and these appeals 
must be dismissed with costs. 


n. Richardson, J.—I agree. In my opinion, where the dower is 


payable under a registered instrument executed by the husband in 
favour of the wife, the suit whether it is brought by the wife during. 


her life-time, or whether it is brought by Ber heirs after her death 


is:8 suit for compensation for breach of contract in writing registered 


within the meaning of article 116 of the Limitation Act. The dis- 
tinction between prompt and deferred dower seems to me to be im- 
material in this connection. The wife may sue the husband for 
her. prompt dower at any time, even during the continuance of the 
mariage, ` The wife may also sue ther husband for her deferred 
dower in the event of the marriage being dissolved by divorce. In 
such cases ‘the wife is clearly -suing on the contract contained in 
the régistered instrument. Where the suit for dower .is brought by 
the heirs of the wife after her death it is still in my opinion a suit 
on-the contract, the contract being one which under the Mahome- 
dan:law apart possibly from exceptional cases those heirs are entit- 
led to.enforce. The present suits were brought within 6 years of 
the date of the death of the wife and I agree that they were in time 
and that these appeals should be dismissed with costs. Any doubt 
a$:to the meaning of the expression “a suit for compensation for 
breach of contract " is removed by the decision of the Privy Coun- 


-cil i in the case to which my learned Droit has referred. ] 
Ki Ras 0 Appeals dismissed. 
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Before Sir dul Mookerjee, Knight, ge and Mr. Justice, 


Do . . Rankin, . d, ER 

in M V : 779 cu 
KRISHNA KAMINI DASI AND ANOTHER Nes 

E. NEL l te te on e 

2 aaen SAHA AND omens, ‘PRESS 


Freer ee e? Tenancy- Agi Wit, of 1885). See. 50— Tenure, 
subdivision or amalgasantion ef. S 23 une 


The sub-division, of a tgnure does not operate a asa, Mad of. the icu pulis o of: 
the tenure, if each fragihent i isheld at a ‘proportionate, rent and. the aggregate, 
rent equals the ‘original rent, and. ‘the ‘tenure-holder i is ‘entitled to the benefit ob 
the presumption formulated in section ` so (a) of the Bengal Tenancy Act. The 
maxit expressio wniws est exclusio alterius hasn no application in" such ^3 


` ` 
Ma 
case. $ ` EHS n 


Dese 
SEET 
* The operation of sub-sections r and 2 of section 5o of the Bengel Ténihcy-AcE 
is not’ excluded by reason of sub-division or EK of tenures: Dden ei 
Nripendra (1), | dissented from. - , Sieg ot, ^ S 


Sub-section (1) of section 5o of the. Bengal Tenancy Act contains the: ‘subse, 
tantive rule on the subject of protection from enhancement, while sub-section (2) 
deals merely with the mode of proof. Sub-section (3) is enacted solely , with a 
view to secure the position of raiyats and not with a view to injure the position 
of tenure-holders; `° A "7 vi 

Appeals by the Defendants. E que ores 


` ciod 
Proceedings instituted by landlords under ` section 105 of the 


Bengal Tenancy Act for assessment of fair and equitable Fen in res 


pect of lands included in tenures held under them. ... E 
Ur AS don 


‘ceed Bis 
Babus Makendra Nath Ray and Baranasibasi Mukerjee ‘for. ther 
Appellants.” ' . 2 “ade 


Babsis Ram Chandra Masumdar and Amarindra Nath’ ‘Bose’ 





. The material facts appear from the judgment. A 


for the Respondents. . "ltU rui 
mE 6 ab es 
The judgment of the Court was delivered by ' - : BEES 


` Mookerjep, J. —These seventeen appeals arise out of as may 
proceedings . instituted by landlords” under section 105 of the Bengal 
Tongney Act for assessment of fair and equitable x rent in Tek; SC 


* Appeals fòm SE Decrees Nos. 1516 to-1530,.2012 and 2013 0£7 191957 
against the decision of R. E. Jack Esq., Special Judge of Nadia, dated tlie stho 
April, 1919, modifying that of Babu Asutdsh Ka Revenue A 
Krishnagur dated the 14th December, 1916. varj 72) 

(1) (1909) I. L. R. 36 Cale, 287. ` o‘ Sas Se 


V 


` * 
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of lahds-included in tenures held under ‘them. Thè tenure-holdérs ‘ 


contended that they were entitled to-the benefit of the presumption 
formulated in section so (2) of the Bengal Tenancy Act and were 
consequently protectéd from énhancement under section go (1). It 
was found that the original tenures had been subdivided with the 
consent of the landlords ; each fragment was-held at a proportionate 
rent and the aggregate rent was equal to the original rent. Not- 
withstanding this, the revenue officer held that the provisions of 
section 50 were inapplicable to the disputed tenures, which must 
be deeuied" to:be new tenures the- rent whereof was liable td en- 
Hancement. 7 On appeal, the Special Judge held that the subdivi- 
sign of a tenure does not 'operate as a breach of the, continuity of 
the tenure, if each fragment is held at a proportionate rent and the 
aggregate rent equals the original rent. The Special Judge, howe 
eyer, reviewed his decision and ultimately adopted the view taken 
by the. revenue officer. We have now to consider whether the 
earlier or the later view which commendel itself to the Ki ia 
Judge is correct. Rat el e < 


Ge ’ Section" 50 (3) of the Bengal Tenancy Act provides as follows : 
bó ‘The operation of this section, so far as it relates to land held 


‘by a saisi, shall not be affected by the fact of the land. haying 


been separated from other land which formed with it a single 
holaitig or ‘amalgamated with other land into one holding.” 


"ein, reference to this provision, it was ruled be Sharafuddin and, 


xe, JJ. in Udey v. Nripendra (1) that where a tenure existed 
from Jong before the Permanent Settlement, but was subsequently 
split up into two equal halves,.each bearing one-half of" the origi- 
nalirent,-the old tenure could not be regarded as continued in the 
shape of the two new tenancies. The Court held that the.words 
"en br as it relates to land held by a raiyat" in section 5o (3) clearly 
imply that the operation of the section, so far as it relates to land 
held,by a tenure-holder, is affected by the separation of the land 
from other land which formed with ita single tenure. It-is plain 
that the Court held the maxim applicable, expressio, unius est 
edclusio « alterius. The construction of section 50 (3) adopted in 
this < case has, however, found no favour with the Courts., 
Uh Mulluck Chand v. Satis Chandra (a), where Udoy Chandra 
` vdVripendra (1), was cited, the Court .declined to.lay it:down-as 
ato rule of law of ae SE M rae the 


QS PETS u 
oi "usos! LL. R. 36 Cale. dip: 13 c. Ws. N. 4o 
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: lands ofa tinik hava beni ' stb: divided, there is a creation’ ai GA 


tenancies, destructive of- the, original obligation, and added that the 
effect’ of the division must depend: upon the intention ‘of the parties 


mi PI 
Again, in Jyoti Proshad: e, Darby, (x), Coxe, J. who had [nh 
party to, the .previous decision, distinguished, it with the, con- ` 


u O "oi 
currence of. Teunon J, and held- that where’ the original grant wes, 


that of a permanent tenure, the mere fact that subsequently, the 
tenure was ‘split ‘up. into more ‘than one would not affect the- Per 
manent character of the tenancies. The decision in Udey v. WH? 
pendra (a), “was again pressed upon the attention of the Court i! 
Bisheshur e. Rajendra (3), but .the endeavour was’ fruitless. du 
Adit Singh v. Sukhraj. (4), : ‘the Court reserved its Opinion upófi die 
question decided in Udoy v. Nripendra, (a), but pointed óut “that! 
under the Bengal Rent Recovery‘, Act, , 1859, the: principle e "rece 
nised in section 50 (3) as ' applicable. to raiyati holdings had’ vest 
applied to tenures: .Kasee Khoda o" Nubo “Kishore (5); T 
-Kishore v. Hureehur(6) ` Kasheenath y. Bamasoonduree (7), & 
Soodha Mookhee v. Ram Guties’ (8). In Chandra Kanta v. e 
krishna (9), the proposition was. treated as well-settled that” ANG 
continuity of a transferable tenure is not affected by sub- division 
op by consolidation. The Court added that the decision in, Udoy* CH 
‘Nripendra (2), overlooked, as had béen already pointed: ‘out in Aa? 
v. Sukhraj (4); the pre-existing’ law on the subject, as indicated ii 
the cases of Hills v.: Huro Lall (10), and Kasse Khoda v. E 
Kishore (5), which’ are in “conformity with Rainnath. v. Robert Wat 
son & Co. (11); SukAimani v-` Ganeagobinda (12); ; Hi irs, "Basárat 
Mir (13); Ramkumar v. Raghab Mandal . (14), ‘and © Gui 
Chandra v. Mathuramohan G3). ‘In Jagabandhu v. Ari Royi 
(16); the proposition was again ' affirmed that as the terure Was 


SOT 


‘divisible, the fact of sub-division was hot a breach of its 


ADN 


EES and each fragment, ‘carved out. “of the original tenure, 


i “a d ae Za ratis 

(1) (1911) 16 C. W. N. 2415; P 1. Le Ri 38 Calc.- B45 ¢ 14 C. L. J. 361.5 Vogt 

. (a).(1909! L L. R 36 Calc. 287.. " (3) GH 18 C.W. N. 949: = Se 

214) 0912) 17 C. L. J- 435. (0 (9 (4866) 5 W. R. Act, X Ral, i 
(6) (1868) 10 W: CH 117 : 1B. L..R.8 SON. | 

_ (9) (2868) 10 W, Ri kis E Geh (3873) 20 W. Bag 

"(oi &916) 24 C. L Jang, ' < Bo. V Su au Hu antt 


(10) (1864) 3 W. R.ActX Rul. 135; 2 Board, Docs 676%: äer E aqua ai> 
(10 (1863), Sevestre 3651 Board Dec. 169. ; : 2 
(12) (1864) 3 Board Dec. 181. a (13) (1864) 3 € Board Dee: 192^ fa 
(14) (1865) a Board Dec. 277. ., — , (15).(1865).2 Board Dee: 6254 C 
(16) (1916) 1, L. R, 44 Calc, 555- : m ME ` 
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' tetained its incidents. To- thé ‘same effect’ is the decision in Zro- 
Sanna v. Safurruddin, (1), where it was ruled that mere ‘sub-division 
da an old tenure or amalgamation does not necessarily mean the 
creation of .& new tenure, so as to déstroy the presumption under 
- section ‘so (2) of the Bengal Tenancy ‘Act, and the Court did not 
follow ! the decision i in Udoy v. Nripendra (a), as Chatterjee, ch had 


BER. C. 


Hot ‘done many years earlier i in Pirthichana v. Hazari (3). 


SS SCH ‘Position, thus is that the decision i in Udoy v. Nripendra (2), 

< stands by itself, and every effort made to induce the Court to follow 
it, has been unsuccessful. It is further plain that when the deci- 
sion was pronounced, , the „Attention of the Court was not drawn to 
the, fact that, under the pre- existing law, it. was firmly 'established, 
respect , of tenures at least, that neither’sub-division nor amal- 
rr necessarily destroyed , their “continuity. ^ It is difficult to 


believe that if the. legislature intended to introduce such a funda’ 


mental chafige' in the existing law, the object would be attem pted 
tobe , achieved. by implication. The alteration would seriously 
prejudice all tenure-holders in the- country with retrospective ope- 
3 ration. , If: sub-section (3). is interpreted’ as a provision enacted in 
favour of the raiyat-and against the tenure-holder, it would restrict 
Ge ‘operation of sub-section (t) as also: of sub-section (2) to the 
case of tenure-holders, only so long as the.tenures were not sub- 
divided ‘or amalgamated. Sub-section.(1), it will be observed, 
contains the ‘substantive rule on the subject of protection from 


gnbanceinet, "while sub-section (a) deals merely with the mode of . 


proof. If sub-section (3). had the effect attributed to it, the result 
would ‘follow that even in the ‘case of a’tentire, proved by direct 
evidence t to have . been ‘created before ‘the date of the Permanent 
Settlement, “and to hdve been held "at an unchanged rent or rate of 
rent _ since: that time, the’ protection afforded by. sub-secfion (1) 
would disappear in the event of sub-division, - whether prior’ or 
Subsequent | to ‘the enactment of the Bengal Tenancy Act. If an 
` alteration of this character in what- was -settled law in respect of 
tenure-holders had been intended, an express provision would have 
‘been made-in that behalf. ‘We are of opinion. that sub-section (3) 
“Hast” Rave’ been introduced- solely with a view to secure the position 
of raiyats—which, it-is-well‘Enown; was-the .chief :aim of the legisla- 
tion culminating: in-the Bengal Tenancy. -Act—and not with a view to 
injure the position of tenure-holders. In fact, an examination of 
Seil no 19:9) 461, c. dias 7 ye (2) (909) LL. R 36 Calc. 287. 
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the judicial decisions shows that while the , rights of tenure- holders. E 
in. respect of the matter now before us, were assured, the position I 


Richard Couch C.J. in, Moula Buksh s. Jadeonath (1). Th ou^ 
judgment, | this is not a case where the maxim expressio unius, a J 
sio alterius can - be safely applied. . Geen e 
[4 bi. Me ad 

It may be ‘conceded that as stated _ by -Sir enis fusa Ainge 
delivering the judgment of the Judicial Committee in Blackburn. 1-1 


ee 


v. Jlapeile (a), a general rule of construction of Acts of Parlin 


ment is expressio unius, exclusio alterius. Nor need we des 
pute the accuracy of the statement quoted from. the judgment; of... 
Hargrave, J. in Drinkwater v. Arthur (3): “If there be any ONE 
rule of law clearer than another ag to the construction of all statutes... 
and all written instruments (as, for example, sales under powers in, 
deeds and wills), it is this: that, where the legislature or the par, 
ties to any instrument have expressly authorized one or more pars: 
ticular modes of sale or ‘other, dealing with property, such expres: 
sions always exclude any other mode, exçept as specially auto, us 
rized.". : : oy) xod J < Lor 
But it is, ámiportant to bear’.in mind .that.the method of cons- ` 
truction'summazised in the maxim ‘cannot be applied without limi- ; 
tation ; for a failure to make an exfressio. complete may easily arise, 
from the.accidents, of legislative procedure, and it is common to. 
find provisions put into statutes «x abundanti cautela and at the , 


- instance of parties interested. Consequently, provisions sometimes - 


found in statutes, enacting imperfectly or for particular cases only,» 
that which was already and more. widely the law, -have occasionally 
furnished ground for a specious argument, based on the et 
that an intention to alter the, genaral law, was to be inferred from 
the; partial or limited enactment. But the maxim is plainly engt 
cable in such cases. . The only inference which a Court can draw^ 
from such. superfluous provisions, (which often find a place i inè 
Acts to meet uńfounded objections and idle doubts) is that the? 
legislature was either ignorant or unmindful of the real state of the 
law, or that it acted under the influence of excessive caution.. “This 
point of view is lucidly explained in the following passage from the? 
judgment of Farwell, L.J. in Zowe v. Dorling & Son (a): 0+. ME 
'* Acts of Parliament are not; in my experience, expressed with” 
‘such accuracy and precision as to justify the Court in striking out 


(1) (1874) 91 W. R. 267. 2357 (2) (1881) 6 App. Cas. ‘648 (634). 
(33161879) 10 Sup. Ct. N. S. W. 103. (4) (1996) 2 K; B- in Ger 


inet 


Voi. kxxvi) | HIGH cobrit. Sa 
e words in order o make a sentence grammatical or 
logical" The generality of the maxim ‘Expressum Jat cessare 
taam) ' which was relied on, renders caution necessary in its ap- 


plicatios. It is not enough that the express and the tacit are mere- - 


lyi incongruous; it must be clear that they-canhot -reasonably. be 


i intended to co-exist, In Colguhoun v. Srapks (1), Wills, J., says 


pA 


“I; “may observe thatthe method of construction summarised in the 
maxim "Expressio unius exclusio alterius is one that: certainly re- 
quires’ io be watched. ` Perhaps few so-called: rules of interpretation 


hay been more frequently misapplied and stretched beyond their . 


dug limits., - The - failure to make the ‘expressio’ -complete very 
offen" arises from accident, very often from the fact that it never 
strück-the draftsman that the thing: supposed to be excluded need- 


ed specific mention of any kind; and. the application’ ;of this and. 


every other technical . rule of construction varies -so much under 
differing circumstances, and is open to so many qualifications and 
excéptions, that itis rarely that such rules help one: to arrive at 
what’ is mèant” . - Lopes, LI. in the Court of Appeal (2), Says:1 
"The maxim ‘ Expressio unius exclusio alterius ' hs; been pressed 
upon us - I agree with what is: -said in the Court belpw. by: Wills, Ja 
abóüt-this maxim. Jti is often a valuable servant, but. a dangerous 
masteF to follow in the construction of statutes or documents. The 


exclusio is often the result of inadvertence, or accident, and the. 


tA ee 


mátim.ought not to be applied when its application,; having regard 
to*the-subject-matter.to which it is to be applied, leads to inconsis- 
kene) c or injustice. 5 


Yl 


E may be. observed that the view akon ib Wills, j. in ae 


houn v.- Brooks (a), which -gave way to that of Stephen, J. in the 
Division Court, was approved. by Lord Esher, M. R: and Lopes, L.J. 
in, ‘the Court of Appeal, Fry, L.J. dissenting : Colquhoun: v. Brooks 
(33 and, ultimately, the decision in the House of Lords- was in ac 
cordance with the dissentient RE of Wills; Se Colquhoun v. 
Brooks (4). PEA : RN, 

Ce may also usefully recall- here the warning given by Lord 
Halsbury in McLaughlin v. West Garth (5): RK It might be that 


modern statutes were drawn -with greater particularity and minute- ] 


ness... The. misfortune in the framing. of those statutes was that any 


TG (i887)19 Q. B. D; 400 (406); 57 L. J: Q- B«76 (73) EA 
dah (1888) 2v Q. B. D. 52 (65); 57 L. J. Q. B. 439 (446) 

(3). (1888) 21 A. B. Des, (4) (1889) 14 App. Cas. 493. 
(3) (1906) 75 L. J. P. C. 117; 94 L. T. 831 : 22 T. L. R; 7 $94. 
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body of ons secing a possibility of liability on their’ ‘part,’ ap- 


plied to Parliament to have special" provisions inserted for their’} pro? 
tection. That application’ was occasionally complied with, and them? 


` the argument rose, ‘which their Lordships had heard that’ day? 


namely, that anybody who was not included in the enumeration of 
the Beda persons. so inserted, ust be taken to be excluded by 
the operation ‘OF the statute from protection just because they were 
not included and “others were. ‘THe doctrine applicable to all such 
cases was that a “great many things | were put into a statute ex abun- 
danti cautela, and it was not to’ be assumed that anybody not speci- 
fically included was, for that reason alone, excluded from the protec- 
tion of the statute.” It may be: mentioned here that before the 
High Court of Australia, McLaughlin v. Fosbesy (1), the position 
that the protection given by a statute must be construed strictly ag - 
extending- only to those persons who are expressly mentioned and to 
things done under the statute'had been attempted to be supported 
by reference to Fletcher v. Fletcher (2); Thomas v. Saunders (3); 
Eliot v. Allen (4) ;:R. v. Pinder, In ze Greenwood (5), and Griffith 
v. Zaylor (6). In support of the view taken in McLaughlin v. West 
Ga»tÀ'(7), reference may also bé madeto West Derby Union Y 
Metropolitan Life ‘Assurance Soc. (8); Mollow March ër Co H 
Court of Wards (9) ; Duke of New Castle v. Morris (10). Go 


‘Our conclusion i is that the maxim. expressio unius exclusio alter- 
ius has no application to the present case, that section 50 (3) was 
inserted for the benefit of raiyats and not with a design to ‘prejudice 
tenure-holders, that the operation of section 5o (1) and 5o (2) i is got. 
excluded in the casé of tenures merely by reason of sub-division’ or 
amalgamation, and that the decision ‘to the contrary effect in Utoy 
v. Nripendra (11) cannot” be supported on principle. In this view, . 
we need not consider whether the Special Judge should have at all. 
entertained the application for review of judgment. But we may 
add that the decision of the Judicial Committee. in CAAajju Rant; 
v. Neki (12), lends support to the contention of the appellant that; 
the review should not have been granted, D 


(1) (1904) 1 Com. L. R, 546 (552). Ale mo 


(2) (1859) „El & El. 420; 117R, R. 271. (3) (1833) 5 5 B. & Ad. Di 
(4) (845) 1C. B. 18. © ° (s) (1855) 24 L. Ji Q. B. ies ~ 

. (6) (1876) 2'C. P. D. 194. 0 (1906) 75 L. P. C. 117. Wad 
(8) (1897) App. Cas. 647. _ "Lo erry 
(9) (1872) 1. A. Sup. Vol, 86; L. R. 4 P. C. 4195-10 B. L. R, 312, "prä 
(10) (1870) L. R. 4. H. L..661 (671). (13) (1909) I. L. R. eg ca Ka 


(12) 0922) L. R. 49 1. A. 144. 


LI 


SE er 
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..,The result is that these appeals are allowed ; ithe, decrees made 
by.the Special Judge after review, on the  basis~‘of-his judgment 
dated gth April, 1gt9, are set aside and the decrees originally made 
: by. him- pursuant to his judgment dated 25th May, 1918, are restored. 

The | appellants are entitled to their costs in this Court, The hear“ 
ing fee will be assessed at one gold mohur in cach case. 

AE | EA Appeals allowed, 


Vo, 


à 


H 
B 
BS 


ion Sir Asutosh Mooherjee, | Knight, Judge; and À Mr. Justice 


oe. Chotsner, 

SE TARA KUMAR GHOSE AND oruEns 
Nes ge E e 
wi. . . KUMAR.ARUN CHANDRA SINGH.* 


Admissibility Boidence—Abrence of PET Writs of PP AN Lehi’ when 
” Collector took possession of sem indari Jor non-payment vf revenus— Parti- 
tion paperRengal Tenancy Act (VII of 1885), Sec. 50—Presumption=Sub- 

„division of tenure—Slight variation in rent—Second appeal—Error as to 

, admissibility of evidence—Limitation Act (IX of 1908), Sec. 5—Appeal filed 
i out of time—Copy of judgment filed with main appeal—Discretion. 


. Absanee of entry in.a document is relevant ; its, effect is to be determined 
in the light of the general evidence in the case: /mambandi v. Mutsaddi (1). 


A landlord is:entitled to rely on the writs of attachment: issued in 1792 and 
1797 prepared when the Collector took possession of the zemin dari upon default 


in payment of revenue by the proprietor and Butwara ` paper, to show non- 
ee of tenures. ts 


VOR partition paper is not of real importance in the absence of-detailed informa- 
tion-as to the history of the document, when it was prepared, by whom, in whose 
- presence, and for what purpose. 


The question whether a document is admissible in evidence asa public docu- 
ment is fundamentally distinct from the question whether its contents are binding 
upon tenants without proof of notice on them or of their consent, ~ 

" eAppeats from Appellato Decrees- Nos. 1201, 1267, 1439, 1475, 1661, 1666, 
1701, 2162 to 3164 of 1920, against the decision of Mr. S C. Ghose, Special 
Judge of Noakhali, dated the sth February, 1920, reversing those of Babu Abani 
Kumar Sen and Moulvi A; Khan, Assistant Settlement" Officers of Noakhali, 
dated tho 3rd, 13th, 26th August and 12th September, 1918. 

w Tag L. R 45 d A. 73; LE. Re 45 Calc. 878 rap C. L. JAH 409. 
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How far péoceedingy' in fact conformed ito tlie statutory" rules for. thepartition 


of estates, is a relevant matter : Hur Gopal v. Ram Gopal (1).-- E 


Act : Krishna Kamini v. Nilmadhab 12). 


: A-sub-division of a tenure does not affect the continuity of the. tenure -con- 


cerned, or. render inapplicable the provisions of section zo of the Bengal. Tenancy ‘ 


A slight. variation in the rent, oven- though not explained, disk "ok “deprive 
the tenant of the benefit of the presumption under section so. ‘OF, thei jBengal 
Tenancy Act: Ramruino e Chunder Mookhee (3) and other Case" = 


Where the defect in the judgment of the lower!: ‘appellate Court” is die to an 
error as to the admissibility of ‘evidence, its findings can be impeached Ín second 


TE 


appeal : Matund v. Gopi (4) and another case. S CC 


The appellate Court can rightly exercise its discretion "ubder section’ 5 “of the 
Limitation Act and admit an'sppeal filed out of time when the appéa! “could not 


_ be filed without a copy of judgment until after See S had been: dodged 


with. complete sets'of papers. — 204ud 
Appeals by the Defendants, GC 
Proceedings instituted by the "respondent for: ‘settlement “of fair 


and equitable rents in respect of lands comprised i in tenures held 
under Him’by the appellants. ' SA 


_ The material facts appear froni the judgment.. ` 7 Sc 
Babus Mahendra Nath Ray, Dhirendra Lal Khastgir,, Nagendra 


Nath Bose and.Asiranjan Chatterjee for -the-Appellants, `. — 


Dr- Dwarka' Nath Mitter, Babus Charu: Chandra Biswas and 
Narayan Chandra Kar for the Respondent,” | 
The judgment of the Court was delivered by iam 


. Hooker}: 69 J: These ten appeals arise out ‘Of as many préceed- 
ings instituted by the respondent for settlement of fair and equit- 
able rents in respect of lands comprised in tenures held under him 
by the appellants. The tenants contended that their rents ‘were not 


` liable to enhancement under section 6 of the Bengal ‘Tenancy. Act, 


' as their tenures had been held from the time of the .Parmanent 


Settlement of 1793 The tenants proved, in support of this position, 


` that they and their predecessors . had held, at a rent or rate of rent 


which had not been changed during the twenty. years immediately 
before the institution of the proceedings. They ‘accordingly claim- 
ed the benefit of the presumption formulated in section so (2), and 
maintained thát, unless the presumption was prebutted,* they were 


protected from enhancement under section go (1 Ds The question 


3 
a) (ipaa) 36 e Lt sê, 
(0 0919 at Clif i45. 


G) zt W.R. diat 
(3) (1865) a We Re Act X. 74 


Wi 


! 


AVXXVorzXXXVI.] ^o. HIGH COURT. 


seed aróse, "whether the landlord had « or had- not proved the con- 
, trary within the meaning of section 5o (2) The Assistant Settle- 

Wee “ment ‘Officer held against: the landl.rd and dismissed the claim for 
vsert enhancement. Upon appeal the Special Judge has reversed that 
decision and has granted enhancément. On the present appeals, 


Get conclusion’ of the Special Judge that the landlord had rebutted 


ac ot ofS erroneous in law. | 

Bess : To, rebut the presumption, the landlord relied upon three papers, 
l EE first, a writ of attachment issued in. 1792, secondly, a writ 
si} 2 ,0f attachment issued in' 1797, and, thirdly, a partition proceeding 
Joa sof 1800. -The contention of.the landlord. is that as the tenancies 
bevbotheld by the. defendants are not mentioned in these documents, 
there is no escape from the inference that the disputed tenures 
were not‘ in existence at the time of the Permanent Settlement. 
a3 3 This raises two questions, namely, first, whether the documents 
are admissible i in evidence, not to show thatthey cóntain entries 
establishing ' the existence of the tenures, but to 'shów that 
as they contain no entries about the tenurés, such absence of 
- entry implies: their non-existence ` and, secondly, that if the 
a*hi"documents - ‘ean: be ‘received in evidence for' the purpose men- 
tioned, whether the absence of entries necessarily justifies the 

has conclusion that the tenures were not in fact in existence. 


bien - 


Upon the first question, there has been some divergence 
J.a of judicial opinion. . As pointed out in Bibi Zmambandi v. 
Haji Motasuddi (1) and Inrit Chamar v. Sirdhari (2), the cases 
sel Queen v... Gres -Chunder (3), and In the Matter of Juggun 
“Tall” (4) assume. that though entries ina “book of account are 
‘relevant to the. extent provided by section 35 of the Indian "Evidence 
Ko ‘such 4 book is not by itself relevant to raise an ‘inference from 
“the absence of any entry, The same view is supported by the observa- 
dec Dër of Lord Davey and Lord Robertson in "Ram Pershad v. Lakh- 
i A att Koer (5). In Sagurmull v. Manraj (6), it was ruled, however, that 
Maps the cases just mentioned, did not decide “that the fact of absence 
Me of an entry is no evidence at all under any section ofthe Indian 
use "Evidence Act, ánd that, evidence that there is no entry in the ac 
Tues count books, ‘though not admissible under section 34 may be admis- ` 


tins - 


bas Z3 


H 


grew vc Qn) agir) 15 C. L. ]. 621 (624). e D. Vie ED 
aoten (2), ager) 15 C. Ly J:-7 1-17 C. W. N. 108., 


> (3) (1884) I. L. R. 10 Calle. 1024. (4) (1889) 7 C. L. R. 356. ` 
i ,GY (1902) L. R. 30 I. A. i; E. L. R. 30. Calc, 231... . 4 
JAG) (1900) 4 C. Wi N. 207 S. N, 
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sible under sections g and rt~ The question arose again before, a. 
Full Bench of the Allahabad High Court in Sadhu Saku v. Raja, 


. Ram (1) and the Tudges were divided in opinion. - The point. may, 


now be taken to have been set at rest. by the judgment of the, Judi; 
cial Committee in. Imambandi v, Mutsaddi (2), where the, fact of, ‘aby 


gence of entry was held relevant, its effect to be determined i in the, © 


light of the general evidence in the case. This fits i in ‘with | the, 
opinion expressed by Turner L. J. in Wise v. Bhoobun Aas (3). 
In that case, reliance was placed on the fact that-a disputed, taluk. 
was not mentioned in the decennial or quinquennial settlement as, 
such ; the relevancy of the circumstance was not questioned, dut 
the Judicial Committee observed that even assuming the statements. 
to he accurate, in the absence of. particulars of the settlements, ithe; 
fact did not seem to afford any strong inference against the existence, 


. of the taluk ; see also Dwarkanath v. Huronath (4). . We hold | acr, 
. cordingly that if the three -documents are admissible in evidence, 


the landlord. ig entitled ‘to utilise them for the, purpose desired.,, 


. This leads us to the question of the admissibility - of the documents, 


themselves. , ‘ DEE iib 
“As regards the writs of attachment issued in- 1792 aad 1797, Àt; 


- is plain that they must have heen prepared when the Collector, took, 


possession of the zemindari upon: default in payment of revenue ‘by, 
the proprietor. The documents may be relevant in connection With, 

the history of “he estate and may be used to show that the proprietor, 
defaulted and the - Collector went into. possession. They máy Cen 
be utilised. to show that the ‘Collector realised from the tenants; the. 

amounts stated, during the. period of his occupation ; but Deel, JA 
nothing to indicate, ‘that the duty : was cast upon the Collector. to. Fes. 
pare a complete record of all the tenures then i in existence. “That, 
the li-t of tenures contained in the ` attachment writs. is incomplete, 
has, indeed, been made out by 'comparison with the list in. they, 


.. partition. paper presently to be mentioned. The Special Judge. has, 


in our opinion, correctly held that in view of the scope of. the two, 


attachment writs, no. inference favourable to the landlord can. be, 
- drawn therefrom, and they cannot be treated. as relevant "der, 


section 11 of the Indian Evidence Act. ; EE 
We havé next to consider what has been called “hie partition 
paper dated rst September, 1800, which forms- the real foundation 
(1) (1893) T. L. R. 16 All. 40. yo au D 
(a) (1918) L. R. AL A. 74; l^ EL. R. 45 Cale. 878138 C. L. Jj. 4094. 
(3) (1863-5) 10 M. LA 165 (174)3 3 wW. R in e $c R 
-(4) (1864) W. R. Gap. No. 238. 


223 Ce} 
paelU) 
Pow o6 VS IB 


V 


at 


Vou! xkkvl] ^ teg est, - 


of, tlie Jüdgisent of the Spécial Judge. The original was not produ- 
PAL atthe trial, and this has led to some controversy as to whether 
the Gertified c copy filed could be received às secondary évidence of 

its Gontents. The certified copy itself was not perfectly legible and 
t te correctness of the statement in the judgment of the Special Judge 
dëi the document had been signed by the Collector and Deputy 
Golledtor could not be verified. In these circumstances, we called for 
the ‘otiginal of all the three documents from the Noakhali Collector- 
até! The dilapidated condition of the originals makes the examination 
of the contents by no means easy. The production of the original, 
However, removes the: difficulty about the reception of secondary 
evidence, but the question still remains whether the partition paper 
is'üdmissible in these: proceedings against the tenure-holders. Our 
atténtion: has beén drawn to judicial decisions as to the admissibility 
of partition papers. But, as will be presently explained, they are 
not "Of real assistance in the absence of detailed information as to 
the ‘history of the document mentioned, when it was prepared, by 
whom; i in whose presence, and for what purpose. There is some 
diversity of judicial opinion, probably more apparent than real, as to _ 
the admissibility of documents of this description ; this is traceable, 


in part at least, to an attempt to apply the same test to documents of 


different types. In Taru Patury. Abinash (1), a jamabandi pre" 
paréd by a Deputy Collector in the course of land-settlement under 
Regillition VII of 1822 was held admissible as a public document. 


‘This ‘decision has, however, been doubted : Aam Chunder v. Bun- 


secahur (2) : Akskaya Kumar v. Shama Charan (3). In Saraswati 
vi F Dkanpat (4), Sir Richard Garth, C.J., appears to have ruled 
against the admissibility of such a document under section 35, but 
this-was not acquiesced i in by Field, J. The opinion of Garth, C.J. 

wéit on the authority of the decision of the Judicial Committee in 
Dekraj v. Makpai (5), repudiated in ‘Shoshi v. Girish (6), which was 
followed in Secretary of State v. Wazed Ali (7); see also Anund v. 
Hitvonath (8), whichever view be adopted, it must be recognised 
list the question ‘whether a document is admissible in evidence as a 
püblic document i is fundamentally distinct from the question whether 
its contenis ‘are Binding upon tenants without proof oi notice on 


Ja) (2878) L L. R. 4-Calc. 79. SE 
- (2) (1883) I. L. R. 9 Cale. 741. ` (3) (1589) I. Ss R. 16 Cale, 586. 
LA (1882) 1. L. R 9 Calc. 431. ` 
(5) (1879) LR: 71. A. 63; L L. R. 5 Calc. 144166. L. R. 593. 
(6) (183) I. L. R. 20 Calc, 94o. (7) (1921) 34 C. L. Je 141. 
(8) (1865) 4 W. R. a0. 
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them or of their consent The decisions in Drobo Moyee y. Dhuro, 
mo Doss(1) and Gopal v. Madhub (2),,emphasise this distinctioneii 


. The decision in Khetra Nath v. Mahammad Alla (3),. which-teferssq 


to the cases of Perma Roy -v: Kishen (2); Nandlal v. Mohàntha: 
Chanurpat (5), and Mohi. v. Dhiro (6), deals with the question ;:; 


. whether partition chitta and map: are admissible as- püblic.docu--.- 
. ments under section 35: The Court, however, also emphasised thenc 


distinction we have'pointed-out, by reference to the decision incon 
Gopal v. Madhub (2), and added the important observation that the :5 
law had been differently and more broadly laid:down under. thea: 
Bengal Estates Partition Act, 1897: Janki v. Kirtarath (7). This» 
had-been previously explained i in Jaki v. Dino (8),: where the decke 
sions in Drobo Moyee v. Dhurmo Doss (1) and Gopal v. Madhub (a). ri 
were considered. To the same effect is the decision in Dinanath Wc; 
Nawabali (9). This accords with the decision of the Judicial. Comes; 
mittee in Dirgaj Deo: v. Beni (ro); where a register of revenue-free.,:: 
villages prepared by a revenue surveyor was held admissible under: 
section 35 to show the nature of a tenant’s holding, in the absencé 2: 
of evidence ‘indicating that the public officer had acted in-excess of; 
his official duty. It is consequently necessary (at: the history of 
the partition paper dated rst September, “1800 should be fully invés- 
tigated in all its aspects before the question of its. admisibility is ` 
finally decided.. But-even if the document be received in-evidence, w 
the further question. must be determined, whether it does in-factió ` 
omit the lands of the disputed tenures, The “mere cireumatanee:i | 
that the names by which the tenures. are known at- present, cannot: 
be traced i in the list does not show conclusively thatithe; tenures are 
not included therein. As the Assistant Settlement Officer pointed out, 3. 
the names of taluks are frequently changed as they pass Dom band v 
to hand, and very often a`taluk is sub- divided whereupon new'names +> 
are given to each of the fragments, Such sub-division, ‘it has- NOW 
been held,. does .not'affect the continuity. of the tenure concerned-or;; 
render inapplicable the provisions of section goof the Bengal Tex; 
nancy; Act ; see Krishna Kamini v. Nilmadhab (11). Consequeitlyitto 
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cannot be-inferred from the partition paper, without further enquiry, 
that the disputed tenures- arë -really not. mentioned therein, One 
possible method: of enquiry may be to trace the history of all the 
tenires:actually,mentioned-in the paper, and . by the application of 
the:method of elimination,or exhaustion, to establish: that the diş- 
puted: ‘tenures are or are not mentioned in the. document, “We may, 
add: Aat. even ifit should be ultimately. proved that the tenures are, 
not tiieritioned, it would not,necessarily follow that they .were not in, 
existence: at the.time ` there may be cogent reasons to.. explain the 
absence, as pointed: out by, Teunon, J. in.Bipradgs e, Monorama (1). 
Weight will obviously have to be attached to the statutory, provi- 
sions for the partition of estates in operation,at that'time ; and how. 
far the proceedings did. in, fact conform to those rules, is. plainly.& 
relévànt- matter: Hur Gopal v. Ram Gopal(a) It is we think. 
abundantly clear that. the cases -require much - fuller examination 


than they have received or than what is practicable upon the mate, 


riala on the record. The defect in the judgment of the Special Judge 
is dite.to an error as to the admissibility of evidence, and, his find- 
ings can consequently be impesched in second appeal: Makund v. 
Gópi (3); Nafar v. Shukur (4), : 2 , l 

-“Fwo minor points require a brief notice. It was argued, in the 
first place, that the partition paper indicates a variation in the rent, 


which; however, slight may rebut the.presumption under section ge, - 


Weare of opinion that there is no force in this contention A 
slight.variation even though not explained. does not deprive the 
tefiant of the-benefit-of ‘the presumption: -Ramruino v. Chunder. 
Mookhee (éi: Koroona v. Shib Chunder (6) ; Munsoor v. Bunoo (7) 
Elahee s... Roopun (8), which are really not in conflict with Prasanna 
v. Mohananda (9).. It was urged, in.-the second place, that four 
of the appeals had been lodged i in this Court after the expiry of the 
présétibed time and should be rejected on’ that ground. , There is 
no:Sub&tance in this contention. This .objection, arises in cases 


wireré copies of the judgments were not attached to the memorandum | 


of Spee: and the appellant, was prima fade not entitled, to deduc- 
tion of time on that account. It must be remembered however, 
that these appeals-could not-have been brought..in “without "copies 
of the judgments, until after the main appeals had been lodged 


G) (1917) za C. W. N. s96. ` (2) 870) 13 W. R, 381. 
` (3) (1914) aLL | ECY (1918) I. L. R. 46 Calc. 189. 
(5) (1865) 2 W. R. Act X. 74. 6 (1866) 6 W. R. Act x. ‘50. 
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with -complete sets of papers.: In. this view,-the'Court :wouldi 
without hesitation exercise in favour of the-appellants its discretion 
under section 5 of the Limitation Act. oes 


' The result is that these appéals are allowed ; the decrees adé 
by the Special! Judge set aside and the cases remanded to the Court? 
of first instance to be retried ‘in ‘accordance with law. Each party“ 3 
will be at liberty- to adduce fresh évidence. The papers received: froni” 
the Collector will’ be compared: “with: -the- certified copies on the” 
record, which will ‘be amended;if necessary ; this-will be ‘Carried 
out be. an officer of-this Court, and the parties ‘will be-allowed to be? 
present.’ If the parties so desire, théy may at-their own cost, also, 
take, from this Court fresh certified copies of the papers received 
from the Collector. The originals ‘will thereafter be’ returned to. the. 


m 


Collector. "— ` A Sisk 
Costs in this Court will abide the result; the’ hearing’fee-in= 

each appeal will be assessed at one gold mohur. ^ ` R bes SC? 

Ae T. M, " , , Appeals allowed : cases remanded. 
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Benami— Test— Proof, nature of— Possession, evidence - of, equally balanced— 
Decision of Court—Crvil Procedure Code (Act H of: 1908) See. 66-—Reirose 
pective effect. hn ooh 
The person who impugns the apparent character of a transaction, should note. 

sely solely on probabilities : Irshad Ali v. Kariman (1); he must show some-; 

thing definite to establish that it is a sham ‘transaction, on the principle that the. S 

burden of proof lies upon the Gerson, who claims contrary to the tenor of a “deed "` 

and alleges that the apparent js not the real state of things: Asimut v. Hurd- 2 

waree (2) and other cases, The most important test to be- applied-in these cases- 


* Appeal from Original Decree No. 151 of 1980, ‘against the "decree. of 
Babu Nani Gopal Mukherjee, Subordinate Judge of Geer dated the ist April, „n 
1920. Mb S 

(1) (1917) 22 C. W. N. 530. - i . ër ihh i A 

(2) (1870) 13 M. L A. 395; 5 B. L, R. 578; 14 W.R, P, Ci 14. i 


H 
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Ís,'the-source ,whence -the. consideration came: Nrítyamoni v  Lahkan (1), 
Where, however, from the lapse of time, direct evidence of a conclusive or reliable 
Character is not forthcoming, as to the payment of consideration, the case must 
be dealt with on reasonable probabilities and legal inferences arising from proved 
ot admitted facts, The Court must farther look to the substance of the transac- 
tion as evidenced in the deeds of the parties, not permitting the real question to 


be obscured: by the form of expression, the litetal sense nor by an exhibition : 


of ithe ; art of .conveyances ‘In the shape of recitals of obviously untrue 


qa. 


statements introduced to impart some additional solemnity to an instrument.* 


., The stringent rule in favour of the certified purchaser, enunciated in section 
ei of the Code of Civil Procedure, has not retrospective. operation and cannot be 
utilized by an execution purchaser whose title was perfected when section 317 
of the Codé of 188a was in, force: Framatka v. Mokini (2). 

“Where, there i is strong: evidence of possession on the part of the respondent, 
opposed by evidence apparently. strong also on the part of the appellant, in esti- 
mating the weight due to the evidence on both sides, the presumption may well be 
regarded that.possession went with the title, and that with the aid of it, there is a 
stronger probability that the respondent’s case is true than that of the appellant ; 
Ranjeet Raw v. Goburdhun (3). 

“The decision of-a Court should rest not upon suspicion but upon legal 
a established by legal testimony ; Seth Maniklal v. Raja Bijay Singh (4). 


Appeal by the plaintiffs. 
Suit for partition on establishment of title. 
The material facts appear from the judgment. 


Babus Rajenidra Chandra Guka, Bhupendra Chundra Guha 
and Rama Prosad Mookerjes for the Appellants. 


Dr. Sarat Chandra Basak, Babus Gopal Chandra Das and 
Pramatha. Nath Banerjee for the Respondents. . 
C. A. Y. 

. The didgiigat; of the Court was delivered by . 


-.Mookerjee J.—This is an appeal by the plaintiffs in a suit 
for partition of land upon establishment of title. The subject 
matter of the litigation is described in the plaint as 6 gds. 2 k. akr. 
share i in. sikmi taluk - Muhammad: Amiruddin including, amongst 
others, released mouzas Champaknagar and Kalai Gobindapur 
known, as Budhiamara reformed after diluvion of Alinagar. The 
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case for the plaintiffs is that the disputed property belonged ation 
time to a wealthy Mahomedan lady of Dacca, by name Akikanneésa 
Bibi, and that by successive devolution, the share rhentioned:hàs 
vested in them. The case for the first four defendants, who-alorie 
contested the claim, is that the interest has devolved on: them, 
and that this litigation has been engineered by the fifth defendant, 
Lalitmohan Roy, a pleader at Dacca, because he was ‘unsuccessful 
in'his effort to secure the property for his-own "benefit, The:lands 
in controversy have a long and complicated history ; but uponsan 
examination of the evidence and a ‘review of the: relevant facts Ehe 


‘Subordinate Judge has come to the conclusion that the plaintiffs had 


no „vestige ofa title and that they bad failed to- establish their -pos- 
session within r2 yéars antecedent to: the suit. In this views.the 


E Subordinate Judge has dismissed the suit with costs. On the. pre- 


sent appeal, the arguments have been directed towards two funda- 
mental questions, namely, first, whether successive purchases, of the 
interest of Akikannessa by Abdul Majid.and Abdul Azim were-genu- 
ine or fictitious transactions ; ‘and, secondly, whether one Asmatan- 
nessa had a share in Champaknagar and Kalai Gobindopur, known 


‘as Budhiamara Khalasimahal, and, if so, how much. A subordinate 


point has also beet argued with regard to the title toan indigo fac- 
tory and lands appertaining thereto. LS to c uus 
As regards the first point, it is not ipaka. aco one Kalachand 
Mookerjee obtained a decree for money against Akikannessa in 
1891, and in execution brought the disputed properties: to sale.on 
the oth March; 1893, when Abdul Majid became the:purchàser of 
three lots, two for Rs. 45 and a third for Rs. 42 making ancaggregate 
of Rs. 87. The sale was confirmed on the: 13th May, :1892.. ‚The 
plaintiffs contend that the purchase was made by Akikannessaher- 
self in thesname of Abdul Majid. In support of this conclusion, 
reliance is placed upon the surrounding circumstances, . and: -it is 
urged that as Akikannessa was heavily indebted at the time, she-had 
a motive to place her properties in the name of an ostensible owner, 


Our attention is drawn to the fact that on the: 3rd. February; 1882, 


she borrowed Rs. 30,000 on mortgage, from Ruplal Das and Raghu- 
nath Das, two well-known bankers’ of Dacca, and that the-mort- 


. gagees sued on the gth April, 1891 to enforce their security, : which 


resulted on thé" goth June, 1892 ina decree for over Rs. 88jooo. 
Besides this, in 1890, Nawab Asanullah of Dacta obtained«a. decree 
against her for more than Rs. 4000, and when he attempted" to 


realise his dues in execution, claims were preferred by her relations . 


who had taken from her three deeds of gift or release: om the-5th 


H 


we 
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‘March, 189f. ' These claim cases were unsuccessful, and the suits 
awhich-were thereafter instituted by the disappointed claimants on 
zthe'22nd January, 1892, were all ultimately dismissed on the 11th 
January, 1973. There can we think be little doubt that Akikannessa 
wasi pressed by her creditors in 1891 and was in considerable em- 
cbarrassment at op about the time when Kalachand Mookerjee ob- 
‘tained his ‘decree against her. There is also little doubt that she had 
&ecoursé.at the: time to fictitious transfers, as is sufficiently indi- 
seated" by the: result of.the claim cases mentioned., The defendants 
aukge,-however, that it does-not necessarily follow that the purchase 
Eby. Abdul Majid was fictitious; merely because the judgment-debtor 
"was involved in litigation and made ineffectual efforts to place her 
<eState beyond the reach of her creditors.’ But we are pressed to 
"take.into consideration also other events which happened i imme- 
~diately: afterwards. In 1895, one, Ayesha Akhtar Khatun, a co- 
“$hiarer. zemindar, obtained a rent-decree against Akikannessa and 
“others. The decree was executed and the disputed properties were 
~“piirchased on ‘the 15th December, 1896 by one Chandra Kumar 
“Roy; on behalf of the fifth defendant Lolit Mohan Roy, for a sum 
5E Rs. soo. This sale was confirmed on the 24th February, 1897. 
“SAt -the same time, a similar decree was obtained by the same 
plaintiff against Golamulla and others, with the result that, at the 
gale which followed, Chandra Kumar Roy became the purchaser 
cas before for Rs. 805 and the sale was confirmed on the 24th Feb- 
‘fuary 1897. Before confirmation of the sales, Chandra Kumar Roy 
*and'Lolit.Mohan Roy, however, jointly executed a conveyance in 
zfavour of: Abdul Azim on the 13th January, 1897. for a sum of 
SRS. 1605, that is, upon a-profit of Rs.. 300 on the purchase money 
“ictually paid “at the execution sales. Meanwhile, Jabinda Khatun 
andothers, another set of .co-sharer zemindars, had obtained two 
eiréntidecrees in 1895 against Golamulla. and others, The decree- 
-Dhélders..took out execution, whereupon Abdul Azim preferred two 
“¢laims, ;'On.the 4th January, 1898, the claims were allowed, except 
lf respect of the share of Akikannessa in taluk Muhammad Amir- 
“Suddin.: On the 24th February, 1898, Abdul Aziz, whose claim had 
“fthus-proved abortive in part, took a conveyance from Abdul Majid 
dofor-a sum of Rs. 199. The substance of the transaction was that 
-o7Abdul Aziz, who had failed in his claim, in respect of the share of 
.¥Akikannessa, acquired the outstanding title from Abdul Majid, so 
osthatihe. might be atle to rely thereupon in the event of future dispute, 
anTheé:decrée-holders, Jabinda , Akhtar, Khatun and others, proceeded 
Clem execution of their decree in so far as ‘the claim order allowed, 
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and on the 14th March, 1898, Tarini,Charan Saha became purchaser: 
for Rs. 625 of the share of Akikannessa in taluk Muhammad, 
Amiruddin. On the 24th April, 1902, Abdul Azim executed a con-, 
veyance in favour of Nurunnessa, the daughter-in-law of Akikannessa,, 
in respect of the taluks together with arrears of rent, for a sum of, 
Rs. 6000. On the and June, 1902, Nurunnessa granted a mirash, 
tenure of the properties to Abdul Azim and his brother Abdul, 
Halim on receipt of Rs. 2500 as bonus and on a net annual rental. 
of Rs. 600, the lessees undertaking to pay in addition the besi 
rent direct to the zemindars, On the r7th March, 1904, Nurunnessa 
conveyed her right to receive rent under the lease of znd Tune, | 
1902, to the fifth defendant, Lolit Mohan Roy, for a consideration 
of Rs. 6000. Thereafter, on the 3rd December, 1909, Tarini Charan 
Saha and his brother Chandra Nath Saha conveyed their interest” 
to the present Plaintiffs and others for a sum of Rs. $00. On die 
27th September, 1913, the plaintiffs instituted this suit on the" j 
strength of their purchase. The history outlined above makes” 
it plain that the title of the plaintiffs is dependent upon the trug” 
effect of the purchase by Tarini Charan Saha on the 14th March, ki 
1898. That title is ineffectual against the contesting defendants; if 4 
a real interest had already vested in Abdul Azim by virtue of his” 
purchase dated.a4th February, 1898, from Abdul Majid, who lad" 
acquired the interest of Akikannessa under the sale which was - 
held on the gth March, 1892 in execution of the decree obtained’ ' 
by Kalachand Mookherjee, and was confirmed on the t3th May," 
1892. The plaintiffs are, consequently, driven to assert that the^ 
purchase by Abdul Majid on the gth March, 1892, as also the pur ^ 
chases by Abdul Azim on the 13th January, 1897 from Lolit Mohan** 
Roy and on the 24th February, 1898, from Abdul Majid were ZA, a 
tious transactions, which left the title of Akikannessa wholly’ wi s 
affected and free to vest in the defendants through the purchase of 
Tarini Charan Saha. The Subordinate Judge has held that, the, 
purchases by Abdul Majid and Abdul Aziz were all genuine transs 
fers. In our opinion, no good grounds have been established. to) 
justify our dissent from this conclusion. PLI 


It is important to bear in mind in this class of cases that, as; 
pointed out by Lord Phillimore in Seth Manitklal y. Raja Bijay. 
Singh (1), the decision of the Court should rest not upon suspicion 
but upon legal grounds established by legal testimony. This recalls 
the earlier Broncuncsuedes to the same effect by Lord Westbuiy 


B ` MS WD 
. (1) (1920) ag ;c W. N. 499. : 1 die yoy 
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in Sreeman v' Gopaul (1), and by Sir Lawrence Jenkins in Afina- 
pus v. Bijay Singh (a) But we are not unmindful that, in the 
words of Lord Hobhouse in Uma Parshad v. Gandharp Singh (3), 
ind of Lord Shaw in Muhammad Mahbub v. Bhavatinds (4), as 
benamii transactions are very familiar in Indian practice, even a 
slight quantity of evidence to show that it was a sham transaction 
may ‘suffice for the purpose. The person who impugns its apparent 
character "must not rely however solely on probabilities, as Lord 
Buckmaster observed in Zrskad Ali v. Kariman (5). He must 
show something definite to establish that it is a sham transaction, 
on the principle that-the burden of proof lies upon the person, who 
claims contrary to the tenor of a deed and alleges that the apparent 
is not the real state of thitigs : Azimut e, Hurdwaree (6) ; Faes 
DBuksh e Fukeeroodeen (7) ; Suleiman v. Mehndi Begum (8) ; Nir- 
mal y. Mahomed (9); Moti Lal v. Kundan Lal, (10). The most 
important test to be applied in these cases is, as observed by Mr. 
Ameer Ali in Writyamoni v. Lakhan Chandra (11), the source 
whence the consideration came. Sir George Farwell formulated 
the same test in different language, when he observed in Bilas Koer 
v: Desraj (r2), that where it is asserted that an assignment in the 
name of one person is really for the benefit ^of another person, the 
principle applies that-the trust of the legal estate results to the man 
who. pays the purchase money. To the same effect is the decision of 
the, Judicial Committee in Parbati v. Baikuntha (13), which recalls 
the earlier pronouncements by Lord Campbell in DAwrm Das v. 
Shama Soondri (14), and by Knight Bruce, L.J., in Gofee&rist v. 
Gungapersaud (rei, Where, however, from the lapse of time, direct 
evidence of a’ conclusive or reliable character is not forthcoming, 
as to the payment of SES the case must be dealt with on 


4f (i866) 1i M. 1. A. 29 (43) ; 7 W. R. P. C. 10. 
(à) (1916) L. R. 44 T. A. 72; LLR. 44 Calc. 662 ; a5 C. L. J. 508. 
GE (1887) L. R. uL A. 127 ; I. L. Rog Calc. 20. 

Li (1918) 33 C. Ww. N. 321. (5) (1917) 22 C. W. N. 530. 

(6) (1870) 13 M. L A. 395; 5 B. L. R. 578 ; 14 W. R. P. Corg 
47) (1871) 14 M. L. A. 234 ; 9 B. L, R. 456. 

(8) (1897) L. Reas I. À. 153 1. L-R, 25 Calc. 473. 

-49).(1898) L. R. ag I. A. 225 ; 1. L, R, a6 Calc. 11. 

(x0) (1017) 25 C, Le Je 581 P. C. 3 21 C. W.N. 929 P.C. 

(1) (1916) LL. R. 43 Calc. 660; 24 C. L. ]. 1 ; 20 C. W. N. 522. 
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(13) (1913) 19 C. L. J. 129 ; 18 C. W. N. 428. 
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reasoriable probabilities and legal inferences/arising: from. provèdtor 
admitted facts. > Sir- Arthur Wilson emphasised (bie eben ‘he observ- 


“ed in’ Dalip v. Chaudhrian -(r), that'if the evidence-on neither‘side 


is wholly.convincing as to -the fundamental -criterion, namely? the 
source of the purchase money, if the evidence given and withhéld is 
open to adverse criticism, the Court must rely on the surrounding 


` circumstances, the position of the parties and their relation to one, 


another, the motives. which could govern their actions and their, 
subsequent conduct, including their ‘dealings witb or enjoymeht-of 
the disputed property ; see Upendra v. Purendra (s). We: ^ niust 
further look to the substance of the -transaction às evidence in'the 
deeds: of the parties, not permitting the real question: to be obscür- 
ed by what Knight Bruce,- D.J, calls, in Aunooman v. Babooes C») 
thé form of expression, the’ literal sense, nor by what Lord ‘Macha- 
ghten describes, i in Lal Achal Ram v:-Raja Kasim (4), as exhibitions 
of the art of the'conveyancer in the shape of récitals of obviously 
untrue statements ‘introduced to impart some additional solemnity: 
to an instrument. ' FERE P CR Aic ie o ee 

Keeping these well established Ste Oey in-view:in the consi- 
deration of the evidence the Subordinate Judge has: interpreted’ the. 
surrounding circumstances as unfavourable to the theory that Abdul 
Majid and Abdul Azim. were shadows of -Akikanessa “and never. 
really acquired her interest inthe disputed. property..' It is not 
questioned that'Akikannessa was heavily involved at'the time; but 
that is consistént with the. theory that there was a real-salei-at the 
instance of Kalachand Mookerjee,'who found it’ otherwise .-impos- 
sible to recover his dues, Stress bag also been laid.on the: circiins- 
tance that Abdul ‘Majid made the purchase for a small, sum,’ but the 
fact cannot be ignored that the properties sold-were--heavily enctiti- 
bered, while no evidence is forthcoming to establish accurately the 
relation the purchase ‘money paid’ "bore to the real value ofthe 
right, title, and interest brought to: sale., There is also the circums- 
tance that the, purchaser and the" ` judgment- -debtor were distantly 
related ; but it must be remembered that- strangers, «unless specula- 
tive purchasers, would hardly be anxious to step . in when: the entire 
estate of Akikannessa and ‘her co-sHarers was -involved':in - what the 
Subordinate Judge calls a general overwhelming ruin. ' “As ‘regards 
the source of the purchase money, , there is no room for suspicion 

t1) (1908) Li R; 35 I. A. 104 ; I. L. CH 30 All. mm 

(a) (1915) 31 C. W. N. 280. Javi UST 

(3) (1856) 6 M. I. A. $93 3 1 W. R. 81 ‘Note.. 

(4) (1994-1905) L. R. ga Te A. 4133 L L. R. 37 AN, 373, 


id 
Tak Zë 


Met] 


a Mote, XXXVI, xs z ; HIGR COURT... a o 
: at the purchaser was. mot able to- -provide the -sum. Nor can much 


wy Weight be attached to, the fact that Akikannessa did attempt to. effect 
aj colourable | transfers in favour of some of. ber relations 5. that- does 


3 DOE 8 show that all the transfers; voluntary or co npulsory, were.of the ` 


2: game: -character. . ` As was observed by...Lord. Westbury- in Srseman 
= my Gapa{.{1),,if -we were to take-away men’s estates upon inferences 
o.derived from such circumstances, as these, it would be impossible 
«that ‚any, property- would be safe. The . Subordinate Judge has 
. sobserved, that, the. ‘considerations applicable to the. purchase . by 
in Abdul. Majid at the execution sale, apply also, more or less, to the 
s purehagos by. Abdul Aziz from Abdul “Majid, and from the fifth 
., defendánt Lolit Mohan ' Roy. We, mar add that upon the funda- 
4 Ld mental test of. possession, the plaintiffs dre.in inextricable difficulty ; 


at nf OF. the. evidence does not establish that Akikannessa- continued in 


;-Occupation notwithstanding all the. transfers mentioned, nor that 
ii sihe 3 plaintiffs have custody of the. title deed, On a; review of the 
mbolo. evidence, ` we are, not prepared.to dissent from the view teken 
“by the Subordinate Judge that although there may be. ground for; 
„suspicion £ ‘and although some of the stirrounding circumstances may- 
engender donbt, -no. inference can be. drawn from legal testimony 
that Abdul -Majid and. Abdul: Aan" were the - benamidars of 
nnessa. 


Casque D. DEN ae 


.. In this: view; it is not necessary fo consider whether section Geo 
: nt the-Civil Procedure Code of 1882 which was, in. operation. when 

„Abdul, Majid became ‘purchaser at: the execution'sale on the atb" 
x March, “1892 governs the case, or whether the plaintiffs are debarréd: 
from. taising the question of benami under section . 66 of the Code of, 
a1908, whieh -i8;now in- ‘force, The decision of this Court in Pramatha 


„Nath van, Mohini Mohin: (a), shows that: the .strngent rule in. 


efayour:of the certified purchaser; enunciated in- the "Code of 1908, 
shas not ;retrospective operation “and cannot be utilised by an execu- 
"_-Aion:purchaser, whose: titlé was perfetted: when section 317 of the 
“gGade of, 1882 was in force. This, however, is. immaterial, because 
- We-have held that the execution purchaser Abdul “Majid was the 
steal: ;purchaser, and the subsequent purchases by Aùndúl Azim also 
awere- real : ltrarísfers.. This renders it.superfluous for the plaintiffs 
E invoke the aid of the principle formulated by: the Judicial Com- 
| - mittee- in > XRemoemar Rome v Mines (3), and. Mis Malawa? 


3) (1866) ii ML A. 38 TOM 2 W. R. P. C. ro e 
(ai (1920) 1. L. R. 47 Calc. A108, 31 C. L.J. 463 5; 24 C.. w. N. 011. 
Wi R; Sap: Vol. l. As 43; 1 B, Lo D 45 P. Ca 19 W: R- 166 


Madan! 
Mookerjcé, 


menemui 


403 


9. 


“494 eoo THE CALCUTTA LAW JOURNAL. [Von XXXVI, 


Cm JO s. Kisóri Mohun (1) which would protect them as ona fide- pg. 
1922. chasers for value without notice from ostensible holders, even'if 

Se Akikannessa wére shown to have utilised Abdul MINES and -Abdul 
je Azim'fo carry out a scheme of benami - vm 


_ Madan; l j 
Se ' As regards the second point, the Subordinate Judge hes pointed 


Mookerjee, F. out that the ` question of the nature’ and extent of. the rights 
of the parties in mouzahs ` Ghampsknagar" and Kalai Gobinda- 
pur known’ as Budhiamara ` Chat, is involved i in considerable obs- 
curity. This is chiefly dueto the’ fact that as “the village had béen 
diluviated many years’ ago ani reformed only in part, the parties 
themselves had no clear knowledge of-their rights and dealt with 

' them in a reckless manner. “The three documents which. throw 
light on this matter are the partition ‘deed and the ‘ekrarnama of the 
3rd March, 1843, and the robokari of Mr. H. N. Metcal’ e, Collector 
òf Tipperah, dated the and April, 1845. In the partition deed; the ` 
villages Kalai Gobindapur, Champaknagar, Budhiamara and Alinagar 
dre treated as distinct villages, andthe first three are taken to ‘apper- 
tain to more than one distinct mahal. This confusion i is reproduced 
in the robokari. But the thak papers as also the settlement papérs ` 

i show that there is no separate mouza of the namé of Budhiamara ; Sit 
appears to be only another name for Kalai Gobindapur : and Champak- . 
nagar, which are in reality the names of two different parts of Ali-- . 

. nagar. The partition deed and the’ ekrarnama leáye.no room for 

“doubt that such of the lands, as at the time, were either not in 
possession of the parties or were the subject matter- of litigation, were 
left unpartitioned. . The lands of Alinagar were given to Khatun- 
jan, and, consequently, the title to the released lands would vest 
inher. Her title could not be affected by reason of assertions in 
derogation of her undoubted right, made by her’ co-sharers and - 
others in documents of a later date. . The inference follows that the 
shikmi taluks are now vested in the fifth defendant, and the first 
four defendants are the mirashdars. Consequently, -neithet the. 
plaintiffs nor thé defendants, other. than those^mentioned, have a 
share in Budhisimara, and the claim in this respect has. been rightly 
dismissed. . : 
- Next, as regards the indigo factory, there is no doubt that the 
partition deed of the 3rd March, 1843 implies an under-tenure in 
respect thereof under Khatunjan, and this is supported by the 
ekrarnama. But there is no evidence to show that this under-tenure 
was ever really in existence or rent was at ong time paid on account 
of it.” Weare unable to hold, in these circumstances, that an maser 


a) (1895) L. R. aa l. A. 120; 1. L. Ri 22 Calc. 909.” 


1 










SS We before the Court. doés not: “indicate that either side -was.in- 
` -péaéefuloccupation, "He ‘has held,. however, ; "that; on the whole, the’ - 


8 BA a 4 -? ee 4 wo. 
as H Df M ext E Ke t 
Uu PANE Vas ge 


gisi vos der TIME ET 


dus ever came: “into, existences ’ OF, r was in onge at the. date of 





the. iristitution of this suit.. ED 


papers: ‘have: not been produced on either’ “side, and that What his been 


Balance: of e¥idence. dà to „possessioni “is in favour of the defendants 


i who aré proved. to be- the rightful | owners, In. such” circumstańces, 


thé tule eriunéiated be the Judicial Commitée in Runject Ram Panday 


z SP Goburdhun ‘Panday e +), may be applied, "namely, that: where there , 


"ds. strong evidence: of | possession on, the part of the respondents, op- 


Es posed by ‘evidence apparently strong: also.on: the part. of the appellant, 
‘vib estimating the weight due to the “evidence on both: sides; the pre- 
S “ssamption “may. well ‘be regarded that possession - went with the title, 
ter ds and: that: - with: the, aid. ‘of it, there is. a. stronger probability that the. 


H 


Las 


6 - 


sstespondents"- casó is “true than that “of. the - -appellant ; ; see also! 

x merata -of ‘State ;v. ‘Chellikani OK ‘Krishnan v. Peringati (3) 3. 
“Ships, Prasad’ v.. Hira Singh (4) ; Jai Chand RA Girwar (5) ; Innasi- 

friudtuw. Upakarath (6) and Zala Singh v. Mir Latif (7), which 
: points « out, “that in the ‘judgwent in Mirsa Shamsher v: Kunj. Behari. 
AB); the word “ satisfactory ” is misprinted as “unsatisfactory ” in the 
: passage’ summarizing the rule i in Runjeei Ram v. Gobardhan (1). 


a. i ""Thé result i is that the decree made. by the Subordinate judge is 


"affirmed. and this s appeal dismissed with costs. . 


hte (4) (1921) 6 Pat L. J. 478. - = SR S 


"ahn | E EE yox e A alas 
v MEN USC DUE EU ebd j 
£ raj, (1873) 20 W, R, a5. ONE f 

duis (a) (1916) L. R. 43 1. A. aga; l. ti R. 9 “Mad. en 
Gi (921) 26 C- W. N. 666 P. C. 


"e i 


; 48-1919) T. L. R. 41 All. 669. 2 
(6i C 899) L. R. 26 I. A.210; I. Li; Ri. 33 Mad. 104 
EA) Gagiyan C, Le]. ger -> - sr a OA 
yn. xis {x907) ; C. L.J: 414 am; 132 C. Ww. N. 273 (asor. " 


E S: ‘Finally, we have to consider ‘the’ Squestion:of , limitation. The : 
“Subordinate Júdge has’ ipointêd out: “that -complete sets -of collection | 


5. Mookerjee, F. 
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 Easemóni- Window opening. on ‘neighbour's land-—Injerference with prisa ERE Gueds ` 
Easement by implication—Intent, determination ‘of Severance of. tenements ! bag | 
fr bartition—Free access Ki wind. | 7 £g mm äi 0 | "dori Ho 


x Si d "aps 
. Every one may build upon or otherwise. mivo his “own - land, - at "opi A. 
the fact that his doing so involvés an interference: with | the light, which would. gi soil 
otherwise reach the land. aüd building of-  anothe- person. On the | ` other hand, ; d nit 
every man may open any number of “windows looking. over. his neighbours land, "eat? 
for the interference with a neighbour’s privacy or with bis _ prospect, ‘does not, by botug 4 
itself, give the latter a cause cof action, inthe sbsence of othér circumstances: 
If windows are so opened, the neighbour may; by ‘building ‘on bis own larid, KS "omg 
» truct the light which would otherwise reach them. Tu 2t Te žal bos 


Whether a grant.of an easement arises by implication on a conveyance of uod, * didi 
depends on the intent. of the” parties, which must clearly -appear ; ‘in order? to 36 zed 
determine the intent, the Court will take into consideration the circumstances?) 9t] 
attending the transaction, the pathcular situation of the parties and the-state of vas ei 
the thing granted This ‘principle holds only when there is no express contract om? 
relating to the matter; ‘for, where there ‘is a valid express “agreement fairly made, - ik de 
the law does not indulge in presumptions, and thé rights of the parties will, be $ n 
upheld according to the terins of such agreement ; in such ` circumstances," mo wer 
question arises as to grant of easement by implication, S dee U TB Vg. 


On a severance of tenements by a partition’ of” joint- Dopey and in “the” saat 
absence ‘of a Contrary intention, expressed or necessarily’ implied, alf diego SIO ° 
easements as are apparent, continuous and necessary for enjoying . any “of the = TOUR 
undivided shares when the partition was effected, pais. to the co-parceners tolsntidis: 
whom such shar `s are respectively alletted in 'severalty : Belye" v Lalmoni (ada: isa 


and other cases. © S ee . 3 S M : ydd te 
There is no easement for the free access of wind 1 Webb: v. Bird a» vedi seiner 
Appeal by the Defendants.. Er UP E somno 


` 
Suit for declaration of the plaintiffs. right and for injunction, p SC E1 lo 


-4 KK E: ey 
The material facts appear from the judgment. . ` p: u^ ind 
Y Babus Amarendra Nath Hàn and Panna Lal Chatterjee for tis: 
Appellants. ; 


3 s Ba. 


g . . A vite T 


* Appeal from Original Decree No. 704 of 1520, against the dectee of Baba 7^ [ONE 
Durga Prosad Ghosh, "Sübortindte Judge of.24-perganahs, dated “the .17th d e 
August, 1920. 2 4 Sg SRS cS 

(1) (1887) I, L. R. 14 Calc. 797. f l D700 eda CN SCC 

(2) (1863) 13 C. B. N. S. Bar; 134 R, R. 7st. TES S 
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“fone time the: property: “of. Hatimoban “Haldar,: < Hei die iñ op ` : 
“about the hé year: 1899, and, Jet, &. widow “Giribala: ‘who: was ' made: the io 


D "metten “matter DË: Ge a. 
po -caltminated ^ii this: ‘appeal, i is a. ër. dwelling “house, ` -at 


4 ' sêcond sdefendant ;i in. -this Svit; mbut” “has ` ‘died: “during its progress. S 


| Hariniohan , ‘also, Toft. two" “sori: be a predeceased” wife, : namely, ` 


? “Amritalal ‘Haldar and Rajkumar Haldar, who inherited’ his -proper- 


ties. in équal ‘shares: i Z Amritha. died i in 1899 ‘and. ‘left a widow Saro- . 


“jini; the’ ‘first ‘defendant. int “this suit ; i during the | pendéncy of the — 


. litigation she" made a gift of her Tight, title Znd intere&t,in.the dis- 


(pas. property to “hèr, brother Satyendranath, Banerjee ` who was. 


‘thereupon. “added As ‘the fifth’ defendant... “Rajkumar died in. 1903, 
‘sand left three sons,,, Hiralal, ‘now ‘deceased, ‘Jaharlal, who is. the 


: ` third defendant: ‘and Kerishnalal,, the: plaintif,- The-share. of Hiralal- 


bas been transferred by. 'his- widow: Afunbala: to, Panchanan Saha,’ 


"the fourth defendant. -- The family. dwelling -house was partitioned 


D ` August, ae 


dn, the first: ‘instanct-as’ “between thé branches of. Amritlal - and Raj- ` l 


` kumar, by ah award: of. ‘arbitrators, which was ‘pronounced , on the... , 


BG Ji 3907, ; and was made a rule of Court on, the gth “August, 
3, : 


“1907. ‘Later, ony a, ‘partition’ was effected “amongst, the sons of ^. > 


-, Rajküimar. by an^ award of ‘arbitrators which was made on the 22nd 
' June, 1999... and: was . confirmed by a: decree : of Coürt on the rst 
“October, 1909, "The. dispute in the present litigation. relates to the 


allotment made;to Sarojini,. the-widow of Amritalal, under the first | 


arbitration” award, and the allotment given. to. Krishnalal, thé son of 
_ Rajkuniar,” "by “the second arbitration award. In the eastern: wall 
of the. portion of the house allotted to Sarojini, , there are three 
“openings on the ground floor and four on the first floor. Of the three 


` openings-on- “the, „ground: foor, two are windows anid: one is.a door ; ^ 


of the four. openings. -on, the first floor, one was. & window and three 


_ Were doors at, the’ time of tbe partition ; two. Di ‘the. doors have. 


„since then. been coriverted ` into windows, so that at the time of the 
- guit (erc ‘were? on the first floor wall three windows and.one door. 
The existence: of: the . windows - and the doors on the ground floor 
and on the-first,, floor, render-it. ‘possible for people in the portion of 
_ the house. ooéüpied by “the first -défendant, to’ obtain ‘access to 
* the premises now held by the plaintiff, to overlook his roonis and to 


_ destroy his privacy. The plaintiff accordingly. erected walls, on his . 


"Mr iet do a „these openings, but they were demolished by | 
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zt force by the first defendant. The plaintif.has Se instituted: 
.this suit. for declaration of his right to- obstruct the door, And 
‘windows and.for an in‘unction.to restrain -the.-first- defendant from - 


interference with the. construction and maintenance :of, the; walt 
which he proposes to: erect. The. defendant ` denied. the:- "Tight of 
the plaintiff to. obstruct the door and windows In ang manner. ~The 


d Subordinate Judge has held that: the plaintiff was. entitled: to. obs! 
.truct-the doors and windows,” “but only by thé: erection 'of^wooden: 


structures with blinds fixed up, and he has. made a- decree;accord: 
ingly. On the present appeal, the first defendant has contended 
that the plaintiff was not competent to obstruct.at all the -doors and 
windows. The plaintiff, on the other band, has presented a,memo-- 
randum of cross-objeclion and has. urged that he cannot becom: 
pelled to adopt a prescribed method for the. ‘obstruction of-the 
doors and windows, and, that, if he so chooses, he may, for the 
purpose, - erect a brick wall. 'ón his land instead. of a. ivooden’ 
structure. . ` ze, odd 
The principle applicable to cases of this character - is: well- 
known and was explained recently in the case of Tustee Mondalw. 
Kenaram Mondal (1). But before we deal with the questionsit _ 
may be useful to point out, as was done by Lord Westbury,in 
Tapling v. Jones (2), that the expression “ right to obstruct” has 
tendency to mislead. “If my adjoining neighbour E sawi f 
his land and opens numerous windows, which look over my gardens 
or pleasure grounds, I do not acquire from this act of my neighbour 
any new or other right than I` before possessed, I have simply. the 
same tight of building or raising any erection I please on my own 
land, unless that right bas been, by some antecedent matter, either 
lost or impaired, and. I gain no new or enlarged right by. the act 
of my neighbour" The erection of a “wall or other. obstacle iş, 
indeed, the only remedy available to a landowner, if he is annoyed 
by the opening of new windows overlooking his ground ; -he en 
maintain no action nor can he obtain other relief at law or in. equity, 
in building to obstruct new windows, however, he must be careful to 
avoid obstructing ancient lights : Ae Penny and S. E. Ry. G 0. G); 
Turner v. Spooner (4); Chandler v. Thompson (5). To, put the 
matter briefly, every one may build upon or -otherwise utilise, „his 
own land, regardless of the fact that his doing so involves an inter- 


(1) (1921) 34 C. L. J. 518. 12) (1865) 11 H. L. C. gos. 

(3) (1857) 7 E.& B 660 ; 110 R, R. 773. . INE. 
(4) (1861) 1 Dr. & $m 467 3 127 R. Rosa , A DV) 
(5) (1811) 3 Campbell 80; 3 R. R. 756, WË 


VoiXXXWI] 


HIGH COURT. ~ 


“fBrence: RE the- light which would otherwise reach-the land ani 
building: of.another pérson. On the other hand, every man may open 
` anyénumber of windows looking -over his neighbour's land,’ for the 
 ihtérferéhce with a neighbours privacy or with his prospect, does 


hó&oby. itself, give the latter a causé of action, in the absence of 


ótlfér circumstances. If windows are so opened, the neighbour may, 
by*building. on his own land, obstruct the light which would other- 
'wisbreach them. The problem, therefore, whith really arises in 
-this case-is,. whether- the first defendant bas ‘acquired the right to 
It i ig not disputed that 
she: has. not acquired such a right by prescription, by lapse of the 


fis6.unobstructed the doors and windows.” 


; Statutory period since'the date of the- partition. 


Consequently, the 


. question reduces to this, whether such right was impliedly reserved 


niter favour at the time of the partition. ` 


i Uoc Igmay "be ‘stated as a general rule that whether a m of an 
"e&ásément arises by: implication on a` conveyance of land ‘depends on 


;the intent of the parties; which must clearly appear’; in order to . 


` -déterminethe intent,‘ the Court: will také- into éonsideration the 


"itcirmstances: attending the transaction, the ‘particular situation of 


thespatties . and the, state of- the. thing. granted. This principle 


. Holds 'oüly * where there “is no- express | &ontract relating 


to the 


^. fimiliter 3 fot, "whére there is a valid express: agreement fairly made, 
“HE lai ‘does not" indulge in: presumptions, and the rights of the 
, 29 mé will be uphéld according to the terms of such agreement ; 

"iPsuch circunistances, no question arises as to grant of easement by 


aplication. 


. FPCTRus “where the owner ‘of an entire tract of land, or of two or 
“ike adjoining parcels: employs a part thereof, só that one ‘dérives 
E the other a’ benefit or an advantage of a continuous and ap- 
Patent nature and sells the one in favour of which such continuous 
KEE ‘apparent quasi-easement exists, the easement, being: necessary 
Ir te reasonable enjoyment of the ‘property granted, will pass to 


AN 


"Heran 


tee by implication : Ewart v. Cochran (1); Suffield v. 


"phos (a) ; Wheeldon v Burrows (3); Bayley.v. Great Western 
dy Co. (4) ; Brown v. Alabaster (5); Watts v. Kelson (6); Swan 
"Oli (7). The reasons for this rule have been formulated in a 


KRAMER 


Niels ‘of ways. o wliere a man grants &- thing, he grants with it 


(1) EE EE L. 117 ; 133 R. R. 938. 


(3) (1879) 12 Ch. D. at. 
< (8).6887) 37 Ch. D. 490. =` 
"ai (1916) a Ch. 459. 


- (a) (1864) 4 DeG & S. 185 ; 146 R, R. s67. 


= (4) (1884) 26 ei D. 434. 
(6) (1871) L. R. 6 Ch App. 166. 
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Civis. everything necessary to its enjoyment ; (ii) a grantor cannot derogate - 
rosa, ` from his own grant; (iii) the grant should be construed against the 
“ garofint grantor, so far as to pass the privileges annexed ‘by himself to the 
"e property conveyed ; (iv) if, at the time of the transfer, there are’ 


ec ne visible and apparent easements and privileges annexed to it, neces- 
‘Mgohériee, 8. —— gary for its reasonable enjoyment, it must be assumed that they 
tese were taken into consideration when the price was fixed. It has ‘been 
` maintained that these reasons, as also the rule founded thereon, 
become inapplicable where the tenement in respect of which. "the 
easement is claimed is carved out for the first time from the, en- . 
tirety, by the deed relied upon, and is substantially different from 
tbat in connection with which the easement: had formerly been en- 
joyed: Horsfall v. Braye (1). 
-~ The principles just mentioned have been applied to cases of“ 
transfer of two tenements, and it has been ruled that if the. owner ~ 
of an estate, part of which is quasi dominant and part quasi servient ` 
transfers the two portions to two different persons, the respective 
transferees will take the portions granted to them, burdened, or ` 
benefited, as the case may be, by those ‘rights in the. nature of 
apparent. and continuous easements which “the, previous. owner had 
the right to attach to them: Barnes v. Loach (a); Allen v. 
Taylor (3). . This rule is: held applicable where there are several 
grants, not absolutely at the same moment, but so far at the same 
` time that they are considered as one transaction : Russell: v.. 
Watts (4). : e? À 
Analogous to the creation of easements Gye severance of idis of 
possession at common law,'is the. creation by . what is.known as” 
destination du pere de famille under the civil law, in other--words, 
the disposition or arrangement which the proprietor of several heri- 
tages has made for their respective use; see the judgment of Lord, 
Westbury i in Suffield v. Brown (5). Under the civil lay, if the-owner 
of two estates, between which there exists an apparent sign'of. ser- 
vitude, sells one of those estates, - and if the deed of sale is. silent 
respecting.the. servitude, the same continues to exist, actively or 
pa:sively,.in favour of or--upon the estate which has been.sold. 
The Civil law thus does not recognise a distinction analogous to 
that between implied grant and implied reservation at the Com- 
mon law, This latter rule, as explained in the cases reviewed in 


ato 


(1) (1908) 7 Com, L. Re 629. ` h E (3) (1879) 4 Q. B. D. 494- 
(3) (1880) 16 Ch. D. 355. | EC BE ee 
Loi (+883) 25 ‘Ch, D. 559 ; (1885) to App. Cas, 599. - Poder E 


€ 4 
"(3) (Ys) 4 DeG. yes. 195; 146 Ro R. 267. sa oh BN 


` 20 


Tel ï: |o Wieg coukE © ` 4th 


oim 

dui KE vi Kanaram. (x), E been very much shaken i in recent years, ` puis] 
vé if not “almost swept away.” s é 19254 
Ges The doctrine, ‘which we bays already explained, has been Saroja 
wae ipplied to'cases of partition of joint properties, and it has been ruled ANE 


that on partition of land between heirs, the general-rule is that each 
heir will take: his share, subject to any apperent, permanent, and Mookerieé, Ke 
reasonably ‘ necessary -quasi-easement; which existed thereon for the 
‘Benefit: ‘of another part of such land at the death of the ancestor, 
^ unless the existence of such quasi-easements: has been discontinued . 
Uy the heirs before partition, or unless provision is made in the 
` Partition: for: a ‘discontinuance ; see Nicholls v. Nicholls (a). The 
17 sübstancé. of the matter is that permanency, continuity and neces-" 
sity'are'all -essential: qualities of the easement or accommodation 
‘claimed by implied grant There has been some apparent diver-' 
gence ‘of judicial opinion as to the degree of necessity required, and 
‘it is‘ plain that .no inelastic formula can be framed to comprehend 
'S''all:concrete casés. ‘The test is, not whether the easement or accom- 
© miodation will make the enjoyment convenient, but whether it is 
2 "Becéssary for the'comfortabie enjoyíneht of the property as it existed 
5^gt'the time'of the severance of the title: Ewart v. Cochrane (3); 
Union Lighefage Co. v. London Graving Dock Co. (4); Ray v. 
AY Haseldine (5) ; Schwann e. ` Cotton (6) ; Derry v. Sanders (1) ; Gor: ib 
Sidon v. Ogilvie (8); Wheeldon v. Burroughs (9) ; Richard v. Rose (10). 
` We may take it then as well settled that on a severance of tenements / 
by a partition of joint property, and in the absence of a contrary 
he intebtion, expressed. or necessarily implied, all such easements as 
35 arg ápparent, continuous -and necessary for enjoying any ofthe 
handivided shares when the partition was effected, pass to the co- 
Ka parceners to whom such shares are'respectively allotted in seyeralty. 
ite -view is supported. by the decisions. in Bolye v. Lalmoni (11); 
3 Dwarka Nath v. Sunder Lall (12) ; Kadambini v. Kali Kumar (13); 
"iS Ratanji V. Edalji (14) ; Pursotam v. Durgoji (15); Krishnamarasu 
uit "Marso (16).. Reference. uy in this connecion be also made to 
bay (1931) 34 C, L. J. 518. - (2) (1199) £1 L. T. 811. 
Ec, (3) A1861),4 Macqueen H. I^ 117 ; 123 R. R. 938. 
4 ioe (1902) 2 Ch. 557° f : 
Isi, Iron 2 Ch. 17... : . (6) (1916) 2 Ch. 459. 
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„(7 1919) 1 RB. a33 (8) (1899) 15 T. L R. 239. 
(9) (i879) ià Ch D. gt. (to) (1853) 9 Exch. 2185 96 R. R. 675: 
(11) (1887) I, L. R. 14 Calc. 7977 . (12) (1898) 3 C. W. N. 407. 
(13) (1899) I. L. R. 46 Cale. 316; 3 C. W. N. 409. 

(14) (1871) 8 Bom. H. C. R, 181. (15) (1890) 1 Le R. 14 Bom. 452 


` (16) (1605) 1. L. R. 28 Mad. 495. E" i 
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section:13 of the Indian Easements. Act and illustrations (d), ( DR 
(f)and(m) appended thereto, which; though not directly aplis. 
cable, may: be,regarded as enunciating principles of justice, equity, 
and good conscience: Kadambini-v Kali Kumar (x). “The: status, , 
tory provisions mentioned make necessity an essential test. «^ y -ns 
: Tested in the light of these principles, the case for the firsts.’ 
defendant completely breaks down. The Subordinate. Judge, upon, 
& careful review of the evidence recorded before him and after ing. 
pection of the premises on two occasions at the request of the parties, i 


‘came to the conclusion that the retention of the doors and windows ' 


was not necessary fr the use by the defendant of the rooms allots. 
ted to her. He has taken the rooms, one by one, considered, its, 
situation, and given adequate.reasons for his conclusion that the 
rooms could be comfortably occupied, even if the doors and win; : 
dows in dispute were closed. The only serious dispute was ag: 
regards . what is called the middle room. There is no doubt that ` 
the room would, have sufficient light at all.times of the day, even: 
if the windows should be closed. There would also be sufficient : 
ventilation for habitable or sanitary purposes, but the defendant . 
urged that if the eastern windows were closed, there might not bi D 
continuous current of air. The Subordinate Judge ` overruled 
this. contention ` and held, on. the authority of the decision, ‘of 
Peterson, J. in Barrow v. Archer (2), that if the light were 
sufficient, the access of air might be presumed to be sufficient.” 
This may not -always be strictly true, for the grounds" upon: 
which the Court will restrain the obstruction of light may 
sometimes differ widely from the grounds upon which .it will: res-\ 
train the obstructton of air.: City of London Co: v. Tennant (2: 
Baxter v: Bower (4) ; although: generally speaking, the modes in‘ 
which: d.right to-the access of light and aright’ to the access of - 
definéd air can be acquired are similar : Cable v. Bryant (s). But, 
apart from this, the principle established in Weds v. Bird (6) -was: 
applied.in this country in Barrow e. Archer (2), where the plaintiff" 
claimed the right to have the south wind blow on-to his premises 
free from all obstruction. The Court declined to give effect to this 
argument, on the ground that it was necessary forit to see that 
the servient tenement was not made subservient to more than the 
law segala; A similar claim was negatiyed by EEN C. J. in 

(1) (1899) 1. L: R. 26 Calc. 5164 3 C. W. N. 400 ` Í 

(2) (1863) a Hyde 125. . (3) (2873) .L. R. 9 Ch. Kop: 421. 

(4) 0875) 44 L. L Ch. 625. (5) (1908) 1 Ch.. 263. 


(6) (1861) 10 C, B. N. S. 268; mal Re R: 707 ; (1863) 13 ve B. AN: s. ET P 
134 R. R. 7356. 
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Bagram.s: Khatranath Karformah (1), and the same’ pinaka was 
followed i in the-case of Delhi and London Bank Ld. v. Hem Lall (a). 
"The ‘substance of the ‘matter is that, there is no easement for the 
“free access of wind : Webb v. Bird (3) Goodman v. Gore (4) ; cited 
- in Webb v. Bird (ek. We have thus, on the one hand, the fact that 
the'doors and windows “are not necessary for the enjoyment of the 
rooms allotted to the defendant, and, on the other hand, the fact 
“that their ‘cohtinuance’ is destructive ‘of the security'and privacy of 
the: portion of the premises allotted to the plaintiff. - In such cir- 


culinstanced, tha defendant cannot invoko the aid of the principle of 


án "implied į grant of ‘easement in her favour, upon severance of the 
teńemėnis by partition. This, "however, inevitably leads to the 
inferénce that the plaintiff cannot be restricted in his choice of the 
method he! might adopt for the obstruction of the -doors and win- 
. dowi, and his’ cross-objection , must Consequently prevail. 


a “The result i is that this appeal is dismissed and the cross-objec- 


hun allowed. The decree of the Subordinate Judge will be’ modi- 
"Bed so as to entitle the plaintiff to close all the doors and windows 
bya the erection of wàlls'or such other structures as he may choose, 
io^ place on his own. land. "Subject. to this variation, the decrée 
made by. the Subordinate Judge will stand confirmed: The appel- 
lánts vill pay. the plaintiff responderft his costs in this Court. We 
d sess the hearing fee ‘at five gold mohurs. ' 
AnD EE 20777 Appeal dismissed ` Cross-objection allowed. 
T) (1966). B. L. R. O. C. J. 18 (46). 
7^ (X887) 1. L. R. 14 Calc. 839. 
ar '(1854Y 13 C. B. N. S.'83i ; 134 R. R. 756. 
e (4y (1613) Godbolt 189. , 
- (5) pees! B.N. S. :268 (273); 128; R. R, 707. 
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CRIMINAL REVISION.” 


"eMe S toot 
Bofors Sir E , Sanderson, Knight, Chief. JEN and Mr. i 
| whe i Justice Chotener.. > : ir dä 
- : Se? GE 
CRIMINAL. © ' CHANDI CHARAN MITRA , à At 
Ld 2 R AN 4 DD. st A S SE e 
1933. | 9. . E xe ee A A AE Rods 
August, 3, MANINDRA CHANDRA ROY CHOWDHURY“. ME 
H Nor dur en] 
Process, issue of — Magistrat, duty of—Criminal SN Code. (Ad. V. don 
1898), Sen. 202, 203 —Nofice to show casts. vou. ota 
The complainavt, the petitioner, desired | to dese against the opposites; u 
party for ordering his paddy to be. cut and removed, after the dismissal of his., a 
complaint against the person alleged to have actually cut it The Magistrate SE 
a Orci 


directed notice to be served upon him to show cause why process should not issue 

againsthim. A petition was put in by the opposite party and a pleader, who.” 
appeared for him, showed cause. The result: was that the. Magistrate {refused Se? Mu 
issue any. process against;the opposite party; : ee AY 
Held, that the Magistrate did not actin accordance. with the provisions of tih 
sections 202 and 203 of the Code of Criminal Proceedure, and that the procedure?),8! 4 
adopted by him was improper and irregular : Balailal v. Pasupati (1) followed. a) 
Application for revision by the Complainant- under section, 435 sitet 
. of the Code of Criminal Procedure. : "2 4t mio 


Sugi 


The Magistrate refused to issue process against the opposite ` 
party accused under section. 379 read with 114 of the Indian Penal ` 
Code, a we Hide 

The material facts appear from the judgment. .- 


Babus Rishindra Nath Sarkar and Sudhansu. Sekhar, Mukherjee, 5 ioe 
* for the Petitioner. ' ooo oi aab 


Babus Manmatha Nath Mukerjee and Debendra 1 Narain - Bhatta- wA 
charjee for the Opposite Party. Hu 


sts The judgments of the Court were as follows :  . A m 
ix ghe 
August, 2. Sanderson C. J.—This was a Rule issued by two'of my learp-. d 


ed brothers Mr. Justice Walmsley and Mr. Justice C. C. Ghose and 
obtained by the complainant calling upon the District Magistrate , D d 
- and on the opposite party to show cause why the orders complained ` , 
of should not be set aside. p 


* Criminal Revision No. 548 of 1922, against the order of S. C. Ghosh' Esq., Si 
Sessions ‘Judge of Rungpur. dated the oth May, 1922, affirming} that of Moulvi : 
N. Hog, Sub-Deputy Magistrate of Rungpur, dated the 15th March, 19343. ca, 
(1) (1916) ax C. L. J. 606 ; a1 C. w. N. 127. ; 00 zu rS fed 
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. The facts; of this.case so far as they are necessary for me to. state. 


for the purpose of my judgment are these : 

The complainant made a complaint against certain persons 
with regard to the cutting and removal of certain paddy and the 
allegation was that the paddy was removed by .certain Barkandazes 
with the connivance or at the instigation of Manindra Chandra 
Roy Chowdhury who was called accused No. 1. It was alleged by the 
complainant that one of the persons who actually cut and removed 
the paddy. was one Mokimuddin. The Magistrate who took cogni- 
zance of this case asked fora report and on receipt of the report 
issued a summons against Mokimuddin only. The Sub-Deputy 
Magistrate to whom the case was made over for disposal, after hear- 
ing the evidénce which the complainant produced disinissed the 
case against Makimuddin on the ground, as I understand, that 
there was not sufficient evidence to identify Mokimuddin with 
regard | to this alleged offence. Then the complainant desired ‘to 
proceed against the accused No. 1, Manindra Chandra Roy Chow- 
dhury; who was, the zemindar, of the complainant. The Sub-Deputy 
Magistrate, then directed notice to be served upon Manindra 
Chandra. Roy Chowdhury to show cause why process should not 
issue against. him. Cause was shown by Manindra Chandra Roy 
Chowdhury. We were informed by the learned vakil, who showed 
cause in this Rule, that a petition was put in by Manindra Chandra 
Roy Chowdhury and that a learned pleader appeared for him and 
showed cause why process should not issue. The result was:that 
the Sub-Deputy Magistrate came to the following conclusion, to 
use his own words, “I do not find any reason to issue any process 
against “Manindra Babu.” T assume that amounted to an order 
dismissing the complainant’s complaint as against Manindra Chandra 
Roy Chowdhury. . 


Thereupon the complainant applied to the learned Sessions . 


Judge for the purpose of setting aside the order of the Sub-Deputy 
Magistrate and that application, was dismissed although the learned 
Séssions Judge came to the conclusion that the procedure adopted 
by the Sub-Deputy Magistrate, in calling upon Manindra Chandra 
Roy Chowdhury to show cause why he should not bé proceeded 
against, was ‘improper and irregular. , The learned Sessions Judge 
came to the conclusion on the facts that there was no case against 
the fitst accused and consequently he dismissed the application. 

1 agree, with the learned Sessions Judge that the procedure 
adopted inthis. case as between the complainant and Manindra 
Chandra Roy Chowdhury was improper and-was-nat in ‘accordance 
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with the provisions of the Code of Criminal Procedure. "My learned 
brother Mr. Justice Walmsley and I had to consider: a ! Caso; iH 
which a similar point arose ; see Balailal v. ‘Pasupati (1... desi 
to draw the attention of the Magistrate to that case. UI refer NG "o 
pass ages in thé judgment i in that case which’ aré to be ‘found “at 
page 608 or rap in thé (other) report. They are as follows’: E oft 
' " The second irregularity which is relied upon was ‘that Ga 
learned Magistrate did not confine himself to the evidence’ ét ttd 
complainant and the report which was made by the Police' ON 
but that he allowed the accused to be represented by ‘a ‘ede? 
pleader and to address him and argue the points which’ arose d 
the case and to put in a detailed statement of the ‘points and ding 
facts upon which the defence relied. cha Ld 

“To my ‘mind this procedure is quite inconsistent! with the . 
scheme of this legislation : Ido not understand how the ‘accused 
person ever goes before the Magistrate until the Magistrate has made 
up his mind to issue process. The Magistrate is directed by the 
statute to enquire into the case in certain specified ways, and then 
having investigated the matter in one or other of the specified 
ways, he is to decide whether process ought to issue, and then if he 
thinks that process ought to issue, he should direct process to issue. 
Then the accused person appears, and if he has gota defence, his 
defence is investigated , as well as the case for the prosecution.' 
That being so, it appears to me tbat the learned Magistrate has not 
acted in this case in accordance with the procedure which is laid 
down by the criminal Code." ] 

In this case I am of opinion that the Magistrate did not act in 
accordanc.; with the provisions of the Criminal Procedure Code as 
laid down in sections 202 and 203 of the? ‘Criminal Procedure ‘Cale 
and the learned Sessions Judge was quite | right in saying that.the 
procedure was improper, and irregular. I hope that the judgment, 
which we are delivering in this case and the judgment, which.this: 
Court delivered in the case of Balailal v. Pasupati (1),.will;be 
brought to the notice of Magistrates and that „they will observe-ini 
this respect the plain provisions of the Code of Criminal Procedure. 
If Magistrates do not comply with the provisions in the Code, the 
inevitable result is that ‘Rules are applied for in this Court and ney ; 
have,to be granted because the Magistrates do, not follow the “prove 
sions of the Code of Criminal Procedure, and much timis” is un- 


necessarily wasted. Eas ; ie . au 
‘ n5 ` Cae a EE 
iam DU e 2170 wo T 


(i) (£916)'as C. Li J; 606; ar C. W. N. 827." 


de. Sen Lë NEEN Ed Ms l j '$ Ain, 


Bi this case, wé do not intend to sénd' the case back f for further CRIMINAL.. i 
predation and we . propose to discharge the Rule on 'the ground EEN 
SC af Zeie | lower’ Courts, that is, ‘the learned Sessions Judge and ‘Chant m 

the Sub; Deputy. Magistrate, ' both came to. the conclusion” on the ' - E 


. farts of the, case. that there was no ground for the complaint against E 
the first ‘accused, and having regard to. additional matters, which Sanderson, ^ 5. 
haye be been, brought to, our notice at the hearing of this Rule, I am 
of opinion, that it will be mete waste of time to direct this case to 
pe reheard...., As far as it-is possible to foresee, the-result would be 
the; game. if Re were to send. this case to the Magistrate for rehearing. 
Although. We: are. not Sending thé case back to the lower Court, it ` 
mustanot b be understood that we- approve of the Gg which 
was adopted i in this Case. o. ` 


' ad} The; Rule is discharged. — , 2 ser 


bes:Chotzner J. « Pagea: MX 
Sa shiye ot uy NG nec) eae EENS 


KE RE Ds 


d i, Sir Lancelot ‘Sanderson, “Knight, ES fitis asd. ` 


WON D Mr. Justice Chotsner. 
Soe eap Be i flare Et it ue E : 
bial a a ere er MOZAHUR ALI, EISE CMT CRIMINAL. 
S EM e 5 ` v ae BNA TE 1924. 
"a i52 3o£ / ae , KINGEMPEROR^*. - ATE oe 
. ` S Ge August, I. 
B e 


HS Dirrty Crimi cases, trials of--Deposition in ‘one case, 
copied and' used. in 'anotker— Magistrate, duty of —Criminal Procedure Code 
] ee Vv Bf Hu), Sec» 343 (1)—4Accused fo be examined generally. 


Tr telats c of criminal. cases, it is not proper to take the depositions in one case 
aid have" them: copied and used in ianother case.. ] 


wêrdi Magistrate,. who undertakes, the trial of a criminal case, | and: bo also 
béare the: witnesses give their evidence, should, if possible, finish it. 


WË STS object of the.examination referred to in WE 342 (1) of the Code of 
Critical: i Procedure is to enable the. accused to explain any circumstances appear- 
ingin, the- evidence against him. The time, at which the Court shall question the 
accused generally on the case, is, after the . prosecution. case is coínpleted: and | 


before, the, EE person is called on for his: defence. 
ki Ki ` 
# -Criminal Revision No ‘56a ‘of 1932, against thé order of S. c. Ghose Esq., 


Sessions Judge of Rangpur, dated'the 17th June,’ 1922, affirming that of Baby, 
Je C Sén, Deputy ‘Magistrate of : Rungpur, € dated the, 4th March, 1922, Rus M 
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_, Section 342 (1) of the Code of Criminal Procedure;is mandatory. 7 suis P 


When the case was before the District Magistrate, the witnésses for ‘the’ Dë, 


cution were examined and some of them were cross-examinede~ The -atóused was ` 
examined twice by the. Magistrate, once before. all the prosecution witnésses ` Had. 


been examined,.and again after all the prosecution witnesses bad been .exümined 


but before all the witnesses had been cross-examined. .The case was, than, made 
over to another Magistrate. Some of the witnesses for the prosecution, m 
crose- examined before him, the accused. put in a written statement of ie ET 


the Magistrate finished the trial and convicted him : SN RE 


Held, that such a proceeding was an undesirable one. ` 
HIE 


That as the accused was not examined generally i in the case by the j Magistrate, : 


who convicted the petitioner, in accordance with-section 344 (1)-of the" ‘Code: of 
Criminal Procedure, the conviction was bad in law. "es vis. ER 


Application, for revision under section 435 0 of the Codé- of Cri 


HEET 
minal Procedure. Paes 
"e h 


The petitioner was convicted under section -420 of ate "Tüdian 


Penal Code for cheating and thereby dishonestly inducing a delivery. 
. of property and sentenced to undergo rigorous imprisonment, for 


four months. , * 
The material facts appear from the TATA DE i "s 
Babus Dasarathi Sanyal, Debendra Narayan Bhattacharjee and 
Radhika Ranjan Gua for the Petitioner. : 2 divi ` 
Mr. Orr for the Crown. | ` "oo aby 


ws d 

obedy 
Sanderson C, J, This is a Rule calling upon the . : District 
Magistrate to show cause why the conviction of the apa and 

the: sentence passed upon him should not be set aside, : «tis 


The judgments of the Court were as follows : 


The-learned Sessions Judge who heard’ the -appeal -comimeftéd ` 


upon the procedure which had been adopted at the trial- and Kal 
that “the three sets of cases hada checkered life,” and’ it^is? ii- 
possible for this Court to view the procedure adopted- at the trial 
with approval. The matter however has been simplified ‘by reason" 
of the judgment of the lower appellate Court, and it is got me 


necessary for me to deal with the question of the joint’ trial or’ 


whether it was proper to take the depositions in‘ ‘one case: and” have 


them copied and used in ‘another case, Speaking generally, 
in my judgment, that is not a course which should be adoptedsin | 
trials of criminal cases. The learned Judge in the. appeal: Court. 


acquitted one of the accused of all the charges. and be acquitted 
the-accused Mozahur Ali of two of the charges against him. ! He. 
upheld the conviotion of Mozahur- Ali in:one case-only ;-thatis! Pthe: 


H Vui M 
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Gase in which Huli Dass was the complainant. In that case there 
. Js, now only one matter, which it is necessary for this Court to con- 
v sider, viz., whether the provisions of section 342 (1) of the Code of 


. i: Criminal Procedure were complied with in the trial Court. 


La e The first part of the proceedings was heard by the District 


i Magistrate and when the case was befere him the witnesses for the 
V prosecution were examined, and soma of them were cross-examined. 


The accused was examined twice by the District Magistrate, 
once before all-the prosecution witnesses had been examined, and 
+ Again after all the prosecution witnesses had been examined but 
;, Before all the witnesses had been cross-examined. g 

The case was then made over to another Magistrate Mr. J. € 


. Sen : some of the witnesses for the prosecution were cross-examined 


before him, the accused put in a written statement of defence and 
Mr, Sen finished the trial and convicted the petitioner. This in 
li "itself was, in my judgment, an undesirable proceeding : The Magis- 
"trate who undertakes the trial of a criminal case, and who SR 
“fears the witnesses give their evidence should if póssible finish it. 
It appears that although, as already stated, some of the prose- 
cution witnesses were cross-examined before Mr. Sen, the accused 
bwas not.examiried generally, in the case by Mr. Sen in accordance 
with the provisions of section 342 (1) of the Code of Criminal Pro- 
cedure, In my judgment, under these circumstances, the provisions 
of section 34a (1) of the Code of. Criminal Procedure were not com- 
pied with. 
“The :object of the ‘examination referred to in the section is to 
EECH the'accused.to explain any circumstances appearing in the 
evidence against -him and the last part of that section runs as 


. pfolloss :—‘'The Court shall question him generally on the case after 


{the | witnesses. for the prosecution have been examined and before he 
ofS called ón for his defence.” In my judgment it-is clearly indicated 
rein that part of the section that the time, at which the Court shall 


'mquestion the accused generally on the case, is, after the prosecution 


«case is completed and before the accused person is called on for his 
:: defence. —— 

> In this case I have not the least doubt that the accused person 
‚was able to put before the Court every thing that he wanted to say 
about his case. He was examined on two occasions by the! District 


`t: Magistrate, The accused said that he would put in a written state- 


ment and he did put in a written statement. On the merits, as far 
, a8 I can see, there is nothing to be said in support of this appli- 
sation, but there gre the words of the section which, in my judg- 
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CRIMINAL, — ment, expressly. provide - -that the Magistrate shall ‘question ' the 


P ioi. ‘accused generally on the case at a certain stage in the proceedings. 
^ Moa Ali ` That stage is “after the witnesses for (e prosecution’ have’ “been | 
examined. and before he is called-on for the defence.” "That must 
mean after the witnesses for the prosecution have been examined, 
a Sanderson, GB and after the cross-examination and re-examination if any, of such 
RH witnesses, for ordinarily the accused is not called on for his defence 
B until the case for the prosecution is closed. 
I am not now considering. exceptional cases, -where it may... Be 


. necessary for. the prosecution, with the sanction . of- the. Court | to 


~ King-Emperor. 


recall witnesses, or to give rebutting evidence. -o7 , ny oo 
The above-mentioned provision in the section is unge: :and 
it has not been complied with in this case. — ' e 00. 9 qtu 


The result is that we are compelled to make this Rule M 

‘It remains to be considered whether the.case should bé remitted 

in order thatit may be re-tried. It appears from the learned Sessions 

Judge's judgment that the proceedings were started so long ago^a88 

August, 1920. "There were partial trials before three Magistrates, 

the petitioner was in jail for two weeks. Having regard to these 

; matters, we do not consider it right that the petitioner sbould.be 

again put on his trial and the result is that the conviction and zen. 
tence will be set aside, and the bail bond will be cancelled.. . ... 

I hope that in future the Courts will observe the. provisions ‘of 
section 342 (1) of the Code of Criminal Procedure. 'If they will” do 
30, they will save the High Court an immense amount of time, "e 

Cause, in my experience the point, herein considéred, is: "frequently 
‘arising, and Rules have to be issued by reason of’ the : fact’ thátithe 


, trial! Court has not abserved the. provisions of the section: » Sev 3 
Ge ? D SCH 
Chotzner J :—I agree. 
RPMs oo ie Rule. made aboh i 
i ; ^ 7 " ‘4 Ss S "aM E^ sagt 
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Agbe Ta 
Before: 2n Asutosh Mookerjes, Knight, fide, aná Mr. Jus SCH 
dunes Av EX Go . 
cns. d i . ole . 
vem ine Eë H alae “NANDA LAL AGRANT. i às 
scele age D v. Ric fuo. | 
" OGENDRÁ, CHANDRA DATTA* Sr “4, 


GE Tt) i derat error du ‘deed—Mistabe extended to judicial pror 
or. -deding Jud grient-deBtor, a I Esécullon-purckaser, if bound— 
` Estoppel — Rectéfication— Goiri; iftah gior "effect Intention of parties. . 


batre site - "ptéhasér of ‘the ‘Interest’ of the mortgagor is estopped, from 


denying the: ütle of. the mortgagee, which the mortgagor himself intended to 
create in:his favour ` he cannot. take advantage. of the.clerical error to” WS He 


security, granted by, t the mortgagor — Makomed.v. Kisori: (1). 107 
on The mutual mistake ‘of. the parties to the mortgage transaction, manifest i in the 


' mortgage deed,, which has extended into judicial proceedings, : automatically as it 


Kg mithost, mistake; on tbe. -part of the Judge, is still capable of rectification : 

pim v. Süpishear (2). In such a „case, a Court ina suit for ejectment; is com- 
etit tò 1 give ‘effect to what was indisputably the real agreement between the 

Bd i and the’ pint is not driven to a separate suit for rectification of the 


- 


debt. Zil, S: s y 4 erp 
v, Appeal by the' Defendant = ` 
T. Sut Tor. “recovery of. possession: of bal upon declaration c of 


i r 


“ae ‘ak lica 
<The material duh appear from the j judgment. : 
via: 


a ëne, ‘Dwarka Nath Mitter, Babus Panchanan- Ghase,, Punchanan. 
: Ghosal, Manindra Kumar Bose, Ajendra Nath Dutt Y and Rama 


Prosad. Mookerjee. for the „Appellant, 
` Babus, Mahendra Nath Ray, Ram Chandra’ Mosumdar, Sec, 
dhan ‘Dutt and Ni rmal ni Chatterjee. for the Respondent. 


C. A. Y. 
| "The ndini of the Court was delivered bn 


-"Moóker]ee J: This is an appeal by the first defendant in a 
euit for recovery of possession. of land upon declaration of title. 
The "gestion ` hes’ a protracted history, and a forniidable list of - 
issues was dtawn up in the trial Court ; but many of them were 
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not pressed in that Court'and others have not even been mentioned 
in the course of argument here. The facts material for the detet- 
mination of the substantial contention which has been" 'advanced 
before us may be shortly recited. 087 

The subject matter of the litigation i is a tract of land, measuring 
about 3o bighas, described in schedule A to the plaint. ''The'land 
belonged admittedly to the Sahas, ` who executed a mottgagé iñ 
favour of Mallik on the agth September, goo. The niortgagee 
sued to enforce his security and obtained a decree on the: “agih 
September, 1902. At the execution sale which. followed in due 
course, on the: 14th Mag, 1907, Samalka became the purcháse£ 
He obtained a sale certificate on the 28th April, 1908. Samalka,sit 


is said, was the nominal purchaser and-bought in the property, oné-. 
third for the benefit of Ramdéo and two-thirds for the benefit. of: 
Rooya. On the 3rd June, rgro' and on the 8th July, 1910, respée- ‘ 


tively, Rooya and Ramdeo, the’béneficial owners, executed two 
conveyances in favour of Banerjee. ‘The plaintiff Dutt’ alleges: that” 
he was the real ‘purchaser, and the conveyances were taken by him. 


in the name of Banerjee. It would be a needless digression to | 
narrate the story of the dispute between Dutt and Banerjee. as to. 


who became the beneficial owner under the conveyances ; it is. 
sufficient to state that Dutt may now.be taken to- have establish- 

ed his title against Banerjee, who has Ge disappeared 
from the scene. 

The history of the title set up by the first defendant who i is ihe 
rival claimant may now be stated. ‘In 1907, ‘the Chaudhuries, -who 
Were thé 6 'annás co-sharer landlotds, obtained against" thé^Sahàs-a 
money decree for arrears of tent in respect of the 'disputéd^ 
lands, This decree was eaccutéd, and at the sale which followed. 
oh the’ rath May, 1.08, the right, title and interest of the judgment- 
debtors was purchased by one: Sarkar. On the 14th: Octobet,:1908;. 
the first defendant, Agrani, purchased the property from Sarkar on 
the basis of an alleged agreement for sale dated: 6th’ July; . 1908; 
In ihe interval, Sarkar had sold to, Bose on the aoth July, 1908,and 
on the strength of the title so acquired, Bose sold to the second 
defendant, Dutt, brother of the plaintiff, on the 25th May,-1910. 
These transactions, it has been held, do not affect the purchase:by 
Agrani from Sarkar, and were evidently attempts made by the 


plaintiff to perfect his title’ by buying in- ‘outstanding: claims. ."The 
_ controversy betiveen the plaintiff and the first defendant niust.-con- 
sequently be determined on the following basis, namely, that: the l 


title of the plaintiff is traced to the’ mortgage sale of the 14th, May, 


H 


yorXXxwi] ` ger covkt. > < 


3907 Which itself -rests.on ‘the mortgage’ of- the 29th September, 
1990, while on the other hand, the title of the first defendant can 
not-be traced beyond the execution sale of the 12th May, 1908 
when the right, title and interest of the Sahas was exposed for sale. 
‘Before that date, the property had already. vested in Samalka by 
virtue of the mortgage sale and could not again be brought to sale 
at the instance of the co-sharer landlords in execution of the money 
decree they held against the Sabas; we are consequently not 
called upon to consider what would have been the position, if the 
so-called rent-decree.were not a mere money-decree and had the 
qualities of a true rent-decree. The inference is thus irresistible, 
that, prima facie, the first defendant has no title which can be suc- 
` cessfully set, up against the plaintiff.’ What then is his answer to 
“the claim ? His defence, as will presently appear, is founded on a 
‘clerical error which. crept into the mortgage ‘instrement. 
»« Inthe.schedule to the mortgage bond, the boundaries of the 
BC dC were . described as follows : 
pay’ Within District Hooghly, Sub-Registry Howrah, Station Gola- 
ibas, Thana Golábari, pergana Paikan, village mouza ‘Salikha, lies 
ae -Tantipara land measuring about 3o bighas-: 
* East-A place belonging to us called ors 
* ose Jatadhari Haldar’s land. ` mE 
x; North:Biswambhar Saha’s tank. | 
South-A-place ‘called Barabagan. 

tii Maliks of 10 annas share are the Raja of Dighapatia and Bibi 
Jarao Kumari. ` tbe annual rent of Rs’ 35 is payable. to both the 
Sarkars;-and the. malik .zemindar' of 6 annas share is Gurudas 
':Kundu.Chowdhury to whom RS 40 is payable as annual rent." 
beplthbas: now transpired that, “by mistake, the north and south 
boundaries were interchanged: what is stated as the north boundary 
,Srasxin fact. the south -boundary, and what is stated as the south 
boundary was in fact. the north boundary: The scribe evidently 
made a» mistake ‘and.wrote “north” for “ south" and." south" for 
‘tnorth.”, This erroneous description of the boundaries was in due 
jeopnrse repróduced from the- mortgage. deed into the plaint, from 
the- plaint:into the decree, and from the decree into the sale certi- 
ficate: "The-error appears to have been subsequently discovered, 
‘and in the conveyance by Rooya to Banerjee dated the 3rd June, 
Ke? the correct boundary is given in. one. portion of the deed, 
though „the incorrect boundary i is also set out in, the schedule. In 
the conveyance by Samalka to ` Banerjee, "however dated 8th July, 
1916, the incorrect boundary alone is reproduced. . On these facts, 
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the first defendant-tirges that the plaintiff has not purcliased, the 
disputed land at: all, and must ‘content himself with. such land: ag 
may be found to lie within the incorrect boundaries. set out: in. the 
mortgage ‘deed. ..:It is. plain that : if this contention prevails, the. 
plaintiff takes nothing. As the result of the further enquity, . which, 
was directed by this Court on the gth February, 1921, it has.transs 
pired that there 'is ,no land which corresponds . to the incorrect; 
boundaries. There i is no tract of 30 bighas which lies in” Taptipara, 
and is bounded on the east by Bajaldanga, on the west by. Jatadhari, 
Haldars’s land, on the north by Biswambhar Sahe’s tank, andipn, 
the south by Barabagan. The fact that there, has been. a, misdes-; 
cription "becomes mariifest on a local inspection of the place, and. 
this'is confirmed, when thé map is examined. There is, further, „no: 
plot of 3o bighas except the disputed.land which, as stated in the; 
mortgage bond, was held by the Salas as tenants, 10 annas under; 
Dighapatiya and Jaraokumari and 6 annas under the Chaudhuris, "5 
There is thus not: the remotest' doubt as to the. facts. The: ‘only, 
question is, whether the first. defendant ` is. entitled in. law. to take, 
advantage of the error in the mortgage deed and. dër to defeat; 
tbe title of the plaintiff. E - EE 

- It is plain that as the result of tbe execution sale, , which + was: ‘held, 
on the rath May, 1908, by the co-sharer landlords on the basis; of, 
the money decree held by them, nothing could vest in the purchaser. 
Sarkar beyond the right, title and interest of the Saha, judgment., 
debtors. The purchaser would thus be bound by the same: ‘rule; | 
of estoppel as'the judgment-debtors. This.is dear from the deci. 
siomof the Judicial Committee. in Mahomed Musaffet v. Kigori, 
Mohan (1), where Str Richard Couch pointed out that the purchaser, 
at the execution sale is bound. be, the same rule of estoppel as.the, 
judgment-debtor,on the principle * that the former has purchased) 
merely the right, title and interest of the latter and. does not conse-- 
quently occupy a’ position of. greater advantage. The execption, 
purchaser of the interest of the mortgagor is as much bound by the ` 
tule of estoppel not to. dispute the validity of the: ‘mortgage. asthe 
mortgagor himself. The eárlier decisions on this’. subject’ will he , 
found reviewed-in the judgment of this Court in the «case of, Deben-: 
dra Nath Sen v. Mirsa Abdul Samed. (2). Reference is also- made ' 
therein to Doe v. Stone (3), in which it was ruled that it would be: no . 
more Open to a person ‘standing.in the shoes of in Sisi oed than tò- 


ve dat uere 


(1) (1895) L. R.: 22 I. A. 129; 1. L. Re 22 Calc. 909. wa pe TD Sa), 
(2) (1909) 10°C. L- J. 150. R g no Ube TT A Lat 
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2thé mortgagor himself to'set up as against the mortgagee any 
pre&eding estate which he himself had created. This is in accord 
with the statement of the rule by Kay, L. J. ia Made v. Thomas (1). 
‘Reference’ may'also be made to the decision of the Full Bench in 
Dhar! Chunder: v. Beni Madhub (a), where it was pointed out 
chat" a: contrary view had sometimes been maintained,—for 
instance in \Rungo Monce v. Raj Coomares (3); Jmritv. Debee (4) 
Parthu' Lal ý; Mylne (5); Gour v. Hem (6), and Bashi v. 
Enáyet (7)-—-upon a misapprehension of the'true scope and import 
of a dictum of James, L. J.. in Anundo v. Dhonendro (8), and of 
ah“ 'observation of Sir Barnes Peacock: in Dinendrav. Ram (9). 
The matter must,“ however, be taken ‘to have been settled since 
*hén by the pronouncement of'the Judicial Committee in Mahomed 
Musaffer’y. Kisori (10), which affirmed’ the decision of this Court 


‘in’ Kishory: v. Mahomed (11). This view has subsequently been 


applied i in Kanchan v. Kamala (14). Tested in the light of this 
principle; how does the claim of the contesting defendant stand ? 
Asi purchaser of the right; title arid interest of the Sahas, he can no 
more challenge the title of Mallik as mortgagee than the Sahas 


‘could have done as mortgagors. As explained in the case of 


Debendra Nath v. Mirza Abdul (13) the mortgagors would have been 
astopped from denying thé title of the mortgagee, which they 
themselves intended to: create-in his favour ; they could not have 
taken advantage of the clerical error to nullify the security granted 
by” thêm: As Lord Mansfield said in Goodfitle v. Bailey (14), no 
man “can be allowed to dispute his own solemn deed, and a mort- 
gdgor ` cannot’ be permitted to dispute the title of his mortgagee ; 
abe also Doe v. Vickers (15). To the same effect are the, decisions in 
Baldeo v. Bhaya (16), and Ramsumran v. Rampertab (17). It 
follows that the ‘first defendant is in no better position than the 


i EE would have been, if they had endeavoured to defeat the 
‘plaintift by reliance on the’ clerical error in the mortgage bond. 


EIN 
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The defendant has ‘urged, however, that the plaintiff cannot 
succeed till the aiortgage deed lias-been rectified, that rectification’ 
cannot now be obtained as the mortgage has merged: in the decree; 
and that, in any event, rectification cannot be allowed so-aà to: ‘pre- 
judice his position as a bona fide purchaser for value without notice 
We are of opinion“ that, in the circumstances of this.: case, E 
nlaintiff-is entitled to succeed-upon a construction of.the convej? 
ance itself ; see.Puddo Monee w. Dwarka Nath (1); Mahendra ve 


Tocendra (2) and Astatulla v.. Sadatilla (3). No- advantage’ - 


would be | gained ‘if, the -parties were driven toa separate- sui 
for rectification, to “be followed bya suif for. possession on the 
strength of” the rectified instrument ; ; and .this. view finds 
Pos the décisions in Mahomed vy.’ Chutterfut ^ (4) 
Deed. v Rhana (5) i Madhavji v. Ramnath (6); Karupa vi” Peria 
GÉ ; Makateou v. Gopala (8); Rangasami v. ` Souri (9) ; Kotla: AA 
.avevekant (10); see also Fife .v.. Clayton (11); Mitchell- v. 
Uf atage (12) 5. Steele v. Haddock (13). This is not a case where 
ambiguity has been caused by a conflict between the statement of 
area and the. description, of boundaries: Watcham v. Attorney? 
‘eneral (14) ; Durga Prasad v. Rajendra Narayan (15) ; this i ist 
case where what was intended by the mortgagor and the mortgagee 
alike to be included in the security, has been so misdescribéd Dy 
reason of a: manifest clerical’ error: that nothing would pass: by 
the deed and the intention of the parties would’ be defeated. .On 


‘proof of this, the Court is competent to give effect to what was 


indisputably the real agreement between the parties. 

But even if it were necessary for the plaintiff to take recourse 
to rectification, the defendant would have no answer .to his claim. 
The principles applicable to cases of this character were reviewed 
in Zepin Krishna Ray v. Jogeshwar Ray (16). "The mutual mistake 
of the parties to the mortgage transaction, manifested in the mort- 
gage deed, which has extended into judicial proceedings, automati- 
cally as it were without, mistake on the part of the Judge, is still 


(1) (1876)-25 W.R. 335 | (2) (1897) a C. W.N. 260. 

(3) (1917) 28 C. L. J. 197. (4) (1893) L L. R. 20 Calc. 854. e 
ts) G 904) 1. L. R. 28 Bom. 470. (6) (1906) 1.-L. R. 30 Bom. 457. 
(7) 11907) I. L. R. 30 Mad. 397 S. (8) (1970) 1. L. R. 34 Mad. 51. 
(9) (1915) I. L. R. 39 Mad. 792. - (10) (1915) 3 Mad. L. W. set, 


(11) (1807) 13 Ves. 54639 R, R..a20. (19) GE Hait, aen 317 R. R. 633. 
(13) (1855! 10 Exch, 643 ; 102 R._Rs-749. 

(14)-0910) App. Cas. 333 (541). ` 

(15) (1913) L. R. 40 L.A. 2233 I. L. R. a Goen C: a nm 

DÉI. (1995) 34 Bike he 350. ,. RES 
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: answer to the suit. 


vá. L XXkvh) ^'* mien, count, - 


capable of E s ; see aie Jones ‘on “Mortgages; 1915, SeC- 

tions 98, 99 and 1655. The defendant is in no sense a, purchaser 
for value without notice. He made no enquiries 5; to the title 
before,he purchased from Sarkar, nor did Sarkar make any enqui- 


ties before he purchased the right, title and interest of the Sahas at - 


the, execution sale. Enquiry, such as a prudent purchaser 


: would, have made, would forthwith have led to the discovery of the 


existence of the mortgage, while an enquirer on the spot could not 
have been misled by the error in the description of the boundaries. 
The truth i is that Sarkar was a speculative purchaser, and when he 
bought i in a very valuable property for the nominal: sum of Rs. 168, 
we cannot hold that his dona jides were as wüquestionable as his 


“good fortune. In less than two weeks from the date of his sale cer- 


tificate, he entered into an agreement with the appellant to convey 
the property to him for Rs, 2500 ; this, though 15 times the consi- 
deration he had paid, was a disproportionately small sum in view 
of the real yalue of the property. We are not convinced that 
either Sarkar or Agrani was a purchaser for value without notice, 
and we “need not consequently consider whether thé defence if 
established on the facts, would have afforded inlaw an effective 


.In our opinion, -there is no room for . dest as to where the 
justice; of the case lies. The suit has been rightly decreed and this 


"appeal must be dismissed with costs. 


A. T. M. Appeal dismissed, 
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Antenn payable out of estáte—Annuity payable to living persons: ‘and. 
after death to person unborn at the time of. Geer rights, 


“Salidity, test of. s wo Mg . I 


An annuity payable out of. the estate (and EE charged thereón):to: 
the daughter and after her death to her són, is operative in law, even though, the: z 
son might be born after the death of the testator ; ; a grant of this description does” 
not violate the rule against remoteness. "Such ' a grant is a ‘right of property, - 
and as-it is an incorporeal, right, the test of validity in, each case is, whether, 

` under the circumstances, the donor has _ sufficiently indicated “an intention 

that the transfer should take offect as a 'corrody and with that -intention - has 

done sii tbat is practicable by way of. ‘transferring | such indicia of ae as 
m be in existence. : F PE 
" Appeal, by the. Plaintiffs. ToO . GEB od 
«Suitfor recovery of money claimed as annuity. SE 


The material facts appear from the judgment. ae 
° Babus Braja Lal Chucherbutty and Jalindrà Mohan ‘Chaudhuri: 


for the ‘Appellants. i ST ee Ee 
© Babus Mahendra Nath Ray and ‘Atul Chandra’ Gupta for thie’ 
Respondents. v RT oe se sh ARD 

CAS R “eh : D CH 


"The mcn of the Court was delivered by ' "eer 


Mcokerjee J. :—This.is an appeal by the plaintif i ina er lar 
recovery of money claimed as annuity against the first defendánt, 
one of the representatives of the estate of their maternal grandfather. 
The Court of first instance decreed the suit.. Upon appeal, the 
Subordinate Judge has reversed that: decision on the ground that the 
claim was not enforceable in law. 


` 
tad? 


Radhakanta Chaudhuri, the maternal e of the plain- 
tiffs, took three wives in succession. By his first, wife, See 


* Appeal fróm EUN Decree No. PA of 1910, ; against the, Te et 
Babu Satis Cbandra Batu,Subordinate Judge of Maldah, dated the 10th February, 
1920, "reversing that of Babu Kiran Chandra Mitter, Munsiff of Maldah, dated d 

40th Septesber, 1918, - pots 
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he had no issue,- “ind o on the sth December, 1860, he took. fhe first 
“defendant ‘Ghanashyam as his adopted son. By his second wife, 
Jadabmani, he had two daughters, Syama Sundari and Kamini 
‘Sundari ; ; the plaintiffs are the two sons of Kamini Sundari. By his 
third wife, Monmohini, he had a daughter Brojogopini, and a son 
Madan Gopal, who “was born i in 1876 and isthe second defendant ‘in 
. this litigation. On the roth February, 1872, he executed, in favour 
of Kamini-Sundari, an éRrarnama duly attested and registered, which 
Yecited tliat'by-& ` previous testamentary disposition made on the 


, | 4rd May, 1871, he had provided a monthly grant of Rs. ro for her 


maintenance for life after his death, and that as the amount was 
"ina uflicient, he desired to increase it by “Rs. 2-8-0. a month ` The 
ektarnama then proceéded as follows: ©  ' : 
paying you the aforesaid Rs, 12:8-0 per: month during your lifetimo. 
If, at the time-of your death, any son .of yours be alive, then ‘he. 
being-entitléd to this allowance in absolute right, will be endowed 
with the power of gift and sale. But if you die ‘sonless during the 
lifetime of your husband, then your husband will get the aforesaid 
allowance during his. lifetime. Excepting a son, nó daughter of 
yours will be entitled 'to the allowance. I, and on my demise, my 
heirs—sons, grandsons and others in succession, “that is, those 
persons; who- will in succession come into possession of my movable 
and immovable properties —will abide by the said provisions of this 
ekrarnama. IfI or my successors do not abide by the provisions 
of this ekrarnama, then you (or they) will get the allowance by 
establishment of the said right through Court. And after the expi- 
ty of the term of this ekrarnama, myself during my life or my suc- 
cessor on my demise will get the allowance mentioned in this ekrar. 
Further, on payment of the allowance, month by month, I shall 
obtaih a receipt ‘signed by your husband: during his” lifetime. 


After the’ death of your husband, I (or they) shall obtain receipts _ 


signed by ‘yourself. Further, if you relifiquish the allowance men- 
tioned i in this ekrarnama without the consent of your- husband, then 
the tight of your “son will not be destroyed, and from that time, 


though you be living: the said right will vest in your husband for | 


his life. 2” : SORS - 


~ > On the and July, 1877, shortly after the birth of his son, Radha-. 


kanta Chaudhuri rovoked the will of the 3rd May, 1871, and made 
a “fresh testamentary disposition. This will recited ‘the okrarnama 
in, favour: of Kamini Sundari as also a similar, “ekrarnama in favour 
of Syama Sundari, and directed that the allowances fixéd theréby 


UT ‘promise by this okrarnama that- from“ this ‘date I will “go | on : 
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would be received from his natural or adopted soa Se to the; 


‘terms of the respective ekrar. The will made similar provision: for.3 


annuity in favour of the daughter Brojogopini and her possible: “SOR, 
and added that. a similar allowance would be paid; if any othéras 
daughter were born to her, as also to her son. The, estate-was divi: ip 
ded between the adopted-son and the natural born son, the former, 
to take.a three annas share and: the latter thirteen annas shares; 
The adopted son.was appointed executor and was, directed. to, carry. 
out the provisions of the will from; the estate in his bands, , On.the,i. 
August, äng, The annuity “mentioned, appears. to, have been. paid. 
to Kamini Sundari: during her lifetime, and since her death, which- 
took place in rgo5, it has been realised by her sons by suit. -Brojo: y; 


.gopini also recovered the sums due to her as annuity by suits ins 


tituted from time.to time. The "present action was commenced, bya ty 
the sons of Kamini Sundari on the 15th December, 1917, for recovery: 
of arrears. due for a, period of nine yeats and eleven. months-from j» 
1907 to 1917. The defendant ‘urged | that thé claim was not plot: 
ceable. The Courts below have disagreed upon the question of, (he: 
legality: of the claim. :The Subordinate Judge, reversing the deci- e 


‘sion of.the.primary Court, bas held that as the-plaintiffs; the, SONS - 


of Kamini Sundari, were born after the death of their maternal grand; y 
father, the grant of an annuity in their favour was really a gift; (1955 
unborn persons, and, ‘was consequently, void under the rule recog. . 
nised by the Judicial Committee in Tagore v. T agore (1). "This,- 
view has been : assailed by the appellants as erroneous in law. sen ot 
„Annuities of this character were familiar to Hindu jurists. and; 
do not constitute by any means a ‘novel conception in Hindu juris-., 
prudence. Mr. Justice Muttusami Ayyar pointed out in the, «C836 
of Chalamanna v. Subbamma , (2), that a solemn and binding pro- 
mise in this form, .equivalent to a declaration pf trust, was, NOt ung, 


‘known to the Hindu law. _Jimytavahana states that corrody sent ig 


fies what is fixed by a .promise,in this form : “I will give that in; 
every month of Kartik” (Dayabhaga Chap. II. para. 13), Sree. 
krishna comments on this. passage that corrody.or Nibandha signifies 
“anything which bas been promised, deliverable annually or Monthly: 7 


` or at any other fixed periods”. A reference to chapter IL para. o 


shows, that a corrody, according 40 the text of Yajnayalkya, (Book ics & 
II. 121), is placed i in the.same. category as. other, classes-of. property 
namely, land: and chattels. Raghunandan ` quotes. this verse, of 


(1) (1872) L. R. I. A.Sup. Yol. 47498. L. R. 3777 18 Wi KA, - i 
0 (1883) 1. Lr R. 7 Mad. 23. 2 We EE 


déi 
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Vajtiavalkya in-his-Dayatattwa, Chap. II, para:20 (Ed. Golap Chandra. | 


Sarkar; resto, 6, translation p. 12) and cites from the author of the 
Kalpataru the definition—‘a corroly is what is granted by the king 
and-the liké, receivable periodically from a mine or similar fund." 
Tolthe same effect are the comments Ka Vijrianeswara in the Mitak- - 


shara' “Chap. 6, section 5, para. 4: “a ‘corrody—so many- leaves - 


recéivable‘from a plantation of betel-pepper or so many nuts from 
an.dtchard of areca”; see also ‘the elucidation:by the authors of 
.thé: Suboihini and the Balambhatti (Mitakshara hy Setlur p. 646) ; 
-andithe explanation of Nibandha taken from’ the Dipacalica in- 
Jaganüsth's Digest, tr. Colébrooke 1798, Vol: II, p.278 ;see also 
Balodntrav v. Purshotam (IN where the priocipal te texts ara set out - 
in ‘the judgment of Westropp, C. J. : 

"The: substance of the matter is that a ‘grant of this 
character- is a right of property, and as it is an incorporeal 
right, ‘the’ test of validity in each casé is, whether,’ under 
thé citcámstances, the donor has sufficiently indicated an - intention 
thatthe’ transfer should take effect as a corrody and with that 
intéhtion ‘has done all that is practicable by way of transferring such 
indicia of property as may be in existence. In the case mentioned, 
a Hindk executed in-1845 a document called a sanad, attested by 
witnesses, whereby he agreed to pay to his Sister, and, after her 
death; to her daughter, Rs. to per annum from’ the produce of an: 
estate inherited by "him from his maternal grandmother It was 
ruled‘by Turner, C. J. and. Muttusami Ayyar, J, that the grantor, 
who had full power over his-share, intended to create a charge on 
thé"produce of the estate he had inherited, and that the charge 


^ would ‘be supported ‘under the Hindu Law as a corrody and under 


thé English Law as a settlement. 
* Tí such circumstances, there is no room for the application of the 


rulé* enunciated in Tago v. Tagore (25, as to the invalidity of a . 


gift" “to an unborn person. That rule, it is well-known, has its limi- 
tatioris. The decisions in Nafar Chandra Kundu v. Ratnamala (3), 
arid Dinesh Chandra v. Biraj Kamini (4), laid stress upon an im- 
portant passage in the judgment of the Ee Committee where 
Mr. Justice Willes observed as follows : 

vm Their Lordships, adopting and acting upon the clear general 
principle of Hindu Law that a donee must be ini existence, desire 
not-to express any opinion as to certain exceptional cases of provi- 


Jf) 118721.9 Bom. H. C. R. 994 

t2) (1872) L. R. LA Sup, Vol. DIER L. R. 3773 18 W. R. 359. 
(3) (1910) 13 C. E J. 85; 15 C. W. 

(4).(rgtt) |, Le R 49 Cale. GC L. WA 20; 13 G. W. N. 245. 
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sions by way zoi contract or of conditional gift on- mairiages ‘or other: 
~ family provisions for which authority may be found in Hindu, Lay." 


A passage indicative of such authority, may be found in.the,text, of 
Vyasa and the comments, thereon by Jagannath in his. Digest, (trans: 


-lated by Colebrook, Book II, Chap TV, section 2, ‘paragraph’ 30). 
“Reference may also be made to Nd 49. to o 52 which treat of 


valid irrevocable’ gifts. . T ten de 
In the two cases mentionéd, & bequest to àn would-be : : daughter; 


in-law was sustained, though the bequest when made -.might;possibz 


ly have to take effect in favour of a girl who might be born; after, 


the death of the testator. "On the authority of the decisions im 


Nafar v. Ratnamala (1), and Dinesh. v Bíraj.(2),.-& bequest; for 
the marriage expenses of great-grandsons. and . great-grand-daughterg; 
of the testator, who were born long after his death, was-upheld, 
without questionin Upendra y. Purendra (o, s oco tsb 

The passage from- the judgment of the Judicial. Committegii ün 
Tagore v Tagore. (4). mentioned above, was again relied upon» in 
the case of Rajah of Ramnad v. Sundara (5), where an .annuityin; 
favour of a junior member of a family and his descendants. from 
generation to generation was upheld as not obnoxious to: any, tule 
‘of Hindu or English Law against perpetuities.; This view- was; 
fortified by reference to the decisions of the Judicial, Committee in, 
Narayana v. Madhawa (6) ; Ahmad -Hossein v. Nihaluddina(7) 3 
Karim v. Heinrichs (8); Asisunnessa v. Tasaddak Hossain: (9) 
The decision of the Judicial Committee in Chandi Charan y. Sd; 
dheswari (xo), was distinguished on the ground that the. grant dn; 
that case imposed a restraint upon alienation. contrary. to the:prin 


cip'es of Hindu Law; the grant was either a, present, assigns 


ment to persons not yet in existence, subject to' a ` suspensiye 


.condition which might prevent its taking effect at all. or for 
. generations to come; or, ‘else, the" ‘grant was in essence a covenant 


fep 


running with the estate and binding its possessor to give the villages 
to those persons in the event specified. The Judicial Committee held 
that in either view, the grant prevented the owner from ‘alienating 


e (1) (1910) 13 C. L. J: 85. SCH "1 Laie 
(2) (1911) I. L. R. 49 Calc. 87; Hes LL. J. 20. i ENT med 

- (3) (191g) 21 C. W. N.aBo. = ~» (4) (1872) L. R. I. A. Bap. "Nol. ATs . 
(5) (1914) ag M. L. J. 694. a AN seep sy 
(6) (1892) L. R. 201. 4.9; LL R. 16 Mad. 268 E . elg rh 
EA (1883) T. L. R. 9 Cale. 945 i 13 C. L. R. 330. LP peer ae 
18) (1901) 1. L-R. 25 Bom. 563 ; L. R. 38 I. A 198. — p n SE 


(9) (1901) L. R. asl A 6531. LR as AlL 324. E 
(10) (18%8)-T.- LR, 5-1. A. 149 ; L. R. 16 Cale. 7 zt. 
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H^ estate —— of EN fature interest. UN ES sách. eles folfow. 
ftot técbgnistig the present - gift, which, moreoyer i$ not in favour . 


Of strangers. but of members of the family. The decision of the Mad- 
ras£Hligh Court Rajah ‘of Ramnad v. Sundara (1), has_been affirmed 
bypithe- ‘Judieial” Committee, Rajah of Ramnad v. Sundara (2). 
Ta, kuseër: ‘to the:con'ention. that the grant was a creation ‘of a kind 
of ‘perpetuity which. the law did not allow or an ‘altempt to create a 
'pétniariérit relation which was impossible of creation, Lord Philli- 
niüre"abserved. that whatever. might be said. if the dgreement lay in 
covenant,” seeing that it lay in charge, there was no difficulty i in mak- 
ig it'pérpetual, as Jong’ as there were lineal, or collateral ‘heirs, It 
hokt of note ‘that jt was “conceded i in course of argument that 

. the- ‘contention: ofthe appellant could not prevail, if the decision In 


Baloantrad v." Purshotam- (3), was applicable: "There'can be no ` 
doubt that, in the’ „case before us, the annuity was directed:to be 


paid-out. of the éstate of the’ testator, and this ‘shows ‘an intention 
to crélite a- charge’ thereon ;'see the decision of. the Judicial Com- 
gien KAajeh “Solaimon v. Nawab Sir: SalimullaÀ (4), “which 
- Yéveraed ‘the decision Khajeh ` Habibuliah v.  Khajeh Solemon (5). 


Vi&éount:Cave stated ‘there that the view kaken by the Board was in. 


&écordance with tlie décisions.i in Nawab, Umjad Ally v. Mohum- 


T de (6y; ‘Lakshmi ve Madhawa (7) ; Xhaja "Mahammad v. Husani (Di 


ind Rajah af Ramnad v. “Sundara (2) ` "We ara consequently of 
Í opinion that on principle, as well as on the ‘authorities, the annuity 
payable‘ out of the estate (and consequently charged -thereon) to 
the datighter and after her death to her son was Operative in law, 
evénithóugh the son might be born after the'death of-the testator ; 
a: ‘grat of: mule description does not violate the rule against remote- 
2; po TR Sec | 


Ati the y view we “take, dt is not necessary” for us .to | consider, 
Ps the principle of inápplicability of the doctrine of perpetuities 
$. purely personal covenants recognised by the.House of Lords in 
Walky Y. Secretary ef. State Jor Tudia (9) and Witham v. Vane (10) 

G) (1914) 27. M. L. J. 694 E ae 
- (a) (1918) I. L R.46 1, A. 64 ; l. L. R. 42 Mad. 581 ; 29 C. L. J 551. 

(3) t3872) 9 Bom. H. C. R..99. ^ (4) (1922) L. R. 49 I. A. 153. 

(s) (1919) 30 C. L. J. 102. : DES ` 

(6) (1867) 11 M. I. A. 517 (548); 10 W. „R. P. C, as. 

(2). (1892) L. R..20 I. A. gj I. L. .R. 16 Mad. 268. . e 
* (8) (1910) L. R. 37 L A. nash L. R. ^2 All. 4105 32C. L. J. 103.- 

(9) (1863) 10 H. L. C. 367. T n 

(10) (1883) Challis on ‘Real Property; Apps - 
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governs ‘the case before us. Nor need we examine the applicability 
of the principle that such an annuity isin the nature ofa personal 
estate, but may be made descendible in the same manner as real 
estate, and that in case of ' non- payment, but not otherwise, relief 
may be sought by administration of the estate of the deceased settler 
when provision may be made for it out of the assets of the deceased : 
Re Hargreaves (1) ; Turner v. Turner (2); Wollaston v. Wollas- 
ton (3. — 

The result is that this appeal is allowed, the decree of the 
‘Subordinate Judge set aside, and’ that of the-Court of first instance 
restored, with costs here and in the lower appellate Court. 


Appeal allowed, 
^(1) (1890) (1) 44 Ch. D: 236. i i 


* (a) (1783) 1 Brown C. C. 316 ; Amb. 776. 
(3) (1857) 7. Ch. D. 58. 


A. T. M. 


Before Sir Asutosh Mookerjec, Knight, Judge, and . 
Mr. Justice Cuming, — 


' KAILAS CHANDRA NAG AND OTHERS 
: CW 
~ _BIJAY CHANDRA NAG AND OTHERS," - 


Pariillon—Acquisition by a member of joint family—Fartition after acguist- 
tion— Property excluded from partition—Burden of proof—Substance of 
pleadings in judgment, if evidence—Separate possession, if evidence of par- 
Filion— Adoption, proof of—Adoption held long ago—Sole E by a 
to-sharer of portion of joint property. 

The obtaining óf lakheraj property by a member of a joint Hindu family is not 
prima facie evidence of its being acquired for himself: Lusimon v. Mullar (1) 
and other cases. If, after acquisition, there was a partition, among the 
members of the family, there is no presumption with regard to this or 
other property, that it was excluded from the partition; and the burden lies 
upon him who alleges exclusion, to establish his assertion: Narayas v, 
Nana (2). d 

*Appeals rfom Original Decrees Nos. 2, 17 and 30 of 1918, against the decrees 
of Babu Girish Chandra Sen Subordinate Judge of Mymensingh, dated the arst 
September; 1917. ' 

t) (1831) 2 Knapp. P. C. 60. 

(a) (1870) 7 Bom. H. C. Ri 153 AC. Je - 


H 
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, ‘Separate possession is not conclusive evidence of- partition and must be inter- 
‘preted in the light of all the circumstances of the case: Klada v. Sadhu (1) 


: Bei another case. 


The sole occupation by one co-sharer, of a portion of joint. property, i not 
" Constitute an ouster of the other co-sharers ; and a co-sharer in possession of a 


3 ‘portion of the common land, with the tacit or express consent of his co- -sharers, 


:cHnnot change the nature of d possession: Varada v. $eevarathnam- 
“mal (a) and other cases. 


The onus of proving an adoption is on the party setting it up. But very slight 
evidence may be sufficient for this purpose, where the alleged adopted son has 
been treated as such for a long series of years: Rup Narain v. Gopal Devi (3). 


The substance of pleadings narrated in the judgment may furnish evidence of 
-allegations made by parties on that occasion : Parbutty v. Purno (4). 
S Appeals by Defendant No. 3, Defendants Nos. 5 to 7 and 
Defendant No. 8 (ka) and Cross-objections in some of these 
“cases. 

Suit for partition, i ; 

The material facts appear from the judgment. 


Dr. Sarat Chandra “Basah, Babus Praja Lal Chuckerbuity, 
Jatindra Mohan Chaudhuri, Prakash Chandra Pakrasi, Bimal 
Chandra Das Gupta, Hamendra Nath Basu, Indu Bhusan Biswas 
and Dines Chandra Ray. for the Appellants. 


Babus Joges Chandra Ray, Mahendra Nath Ray, Gobinda 
Chandra De Roy, Annada Charan Karkun, Bir ndra Kumar De 
and Prafulla Chandra Nag for the Respondents. 


- C. A. Y. 
The judgment of the Court was delivered by 


` Mookerjee J. : These three appeals are directed against the 
~ preliminary decree ina suit for partition of joint property. The 
“subject matter of the litigation is described in the plaint as Chak 
' Nagergati ; the plaintiffs assert that this is also known as Rajoallav- 
, pore, but is a revenue-(ree lakhraj and does not appertain- to sikmi 
“taluk. Rajballavpore within zenundaries bearing touzi Nos. 4082, 


` 438, 139 and 141 of the Collectorate of Mymensigh. The disputed 
"block of land which covers about 75 bighas is said to have been 


“Tormenly the Khanabari of four brothers, Krishnaprasad Nag, Debi- 
` prasad Nag, Kalikaprasad Nag and Sambhunath Nag sons of one 
Aditya Ram Nag. Defendants a to 4 represent the branch of 


(1) (1912) 20 C. L. Jj, 33. dëi. 

(a) (1919) L. R. 461. A. 2853 I. L. R. 43 Mad. 244. 

(3) (1883) I. L. R 9 Calc. 586. 

(4) (1909) L, R. 36 1. A. 103; L Le R. 36 Calc. 780; 10 C. L. J. 58. 
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kiharan Nag, wil difendants e to 7: ` represent “the. branch ot ° 


Sbambhunath Naz. , ‘The plaintiffs-claun 8 annas. share jn the. 
khanabari, 4 annas as lepresenting the bianch of _Debiprosad, 
Nag and 4 annas as acquired ‘by adverse possession | against, 

the Tepresentatives, of Kalikaprasad Nag. According to. - the, 
plainuffs, the khanabari included three kinds ‘of. lands, namely, 
first, the erte Nagergathi . lakhraj ; secondly, . trahmattar, lands 
ob: ained in exchange for a parcel known as “Haruar : :Bhita,; and, 
thirdly, other lands pot specifically defined. Whether or not “the 
third class was left undefined on purpose, it is, plain that. this bas, 
created considerat le embarrassment in the investigation of. ‘the 
claim. The fo. ir. brothers previously mentioned separated. “in o 
about the. year 1787 5 ‘bat it is alleged that “the „homestead. | was 
never, formally divided, though the . co-owners have, occupied 
different portions Separately for convenience for over- a century and 
have built houses thereon. The plaintiffs consequently seek partition, 
of the lands which were so left joint. Their claim, it is: concéded, 
is not supported by the record of iights which, .does nol show the 
lands as joint property or as lakhraj. This, howeve*, admittedly 
does not debar gn enquiry into the true character of the lands. 
The éelendaats. deny in substance that. the lands are joint lakhraj, 
and they urge that the claim is, baried by limitation. ‘They also 
raise «questions. as to acquisition of title by adverse possession., and 
challerge the yahdity of the, ‘tile, of the father (f the plàinuff 
às the „adoptet son of Gangadhar Nag, the son of Debipiasad 
Nag.. “Questions weie further raised as to the vahdity , of 
conveyances relied upon by some of the defendants, A. cam; 
missioner - was appointed to hold a local enquiry and to prepare 


‘An ap with" special reference to a chitta made by Ki Bahas 


dur ‘Tarachand ‘Ghose,’ a Deputy ‘Collector, in connéction. - with 


resumption ‘proceedings ‘which touk place in "äus. The Subordi 
g nate Judge came to the conclusion that the .case put forward dy 


each side : ds only partially true, and that plots Nos. ^43 6 and 1 
of the chiita of l'atachand “Ghose as “shown in the map of, the 
pl ader commissioner, ‘were still’ joint properties ‘of the partis, 
hable to b partitioned | at their instance. | He has, fixihér, found 
inat tbe share of the ‘plaintiffs was 6 ennas, that of the defendants 


Nos. 210 4, 4 ampas, that of the defendants. Nos. 5 to 7,4 annas; and- 


that of the defendant No. 8^ ka, zs anndüs. ‘Ihe~ Subordinate: Judge 
has accordingly wace a preliminary decree for partition Ee the 
four plots and has dismissed the suit SE iegard to` the- EM of the 
lands which are not “joint EE Thiee appeals ‘have’ en 


M 
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së new rey WS 
, Preferred against this decree, namely Appeal No. 2 by defend nt 
` Nof's, ‘Appeal "No 17 by defendants Nos, s, 6 anl 7, and Appeal 
No: 3o by ‘defendant Nó 8 ka There were cross-objections in 
sditie’ of ‘these’ cases; bur they have ‘riot’ been presied.: "We ‘are 
cónsequently: not called upon to consider, whether the plaintiffs 
sHould have beer granted further relief ; we have ‘only to exa nine, 
whether the’ decree made i in their favour can be maintained. 
SECH pritiary” question for consideration is, whether the plaintiffs 
havé established "theit title to the disputed lands or to any portion 
Gw à as joint" property? "Thé earliest document directly : relevant 
to thé point is a list of sanad of lakhraj lands, filed on the rih 


March, 1796, “presumably” under Regulation 48 ‘of 1793, which 


shows the’ existence of j kurs” or 21" bighas of lakheraj in Chak 
Nikerganthi under a sanad ‘cated the 28th, June, 1766. This stood 
i the^name of Krishhaprasad Nag, one of the'four bro. hers al eady 
GA d nd. This i is not even brim 1 facte evidence that the lakhe- 

ra gas" ‘Obtained ` by Krishnaprásad Nag,-for himself, from Suryy&- 
mik ya Chäudhuri and Kirtinarayan Chaüdh rri, because at the 
time” of” dcqüisition the family was ‘still joint: ` Zuxiinon ^v, 
Rtg: “Prit Koer 'v. Makadeo (3; Dhurm Das | v ` Shama 
Se G); “Rampershad v. Sheochurn (E Un ith v. “Gonree (5). 


Get SN after acquisition, ther: was a ‘partition among the members . 


gf the’ family i in 1781, fhere is no presumption with regard. to this 


Gg Ndrayan v, Nana (6) Tle plaintiff eg scught to dis- 
chat dër this onus by evidence of a later date which has an important 
beiting on the matter, We have’ papers ‘ofa litigation, which took 
piace E 1825, between the predecessors óf tlie parties to this soit. 
Thé judgmenis of the triaf Court and ‘the appellate Court but not 
the | leadings, are “available. "The Sübitarice of the pleading, 1s, 
However, ‘narrated’ in ‘the judginents, and they fuirnish evidence of 
ike ; allegations made” by the parties on that occasion’; see Park ally 
Y. Pino hunder (7); Bhaya Dirgui v. Pande Fatek (8) ; Byathari- 
na V. Medie (9); ; Tham i v. So iM, E Kr sirun ami'y. Ae 


pS “pe 
Se asu) 2 Knapp. P. C, 60. 
zeg t (894) È. R'a lA 1343 1. 'L. R, 22 Cale, 85. 
* ^09 (i843! AM, L A. 929 (240); 6 WSR P. C 43 : 
h(a)" (1866) 10: MeL. A. 4go.fgo5). "TI" — . 
sui Aan (1870),£3.M. l. A. 5425 15 W. R P. C. 10; 6B L. R 92323 

Ho 41870) 7 Bom. H. C. R. 153 A. C. J. 
dn (1883) 1. L, R. o Calc. 586. ED Jana $C. Ls Um. 

19) Gage) t; L L ei i5 Mad. 19: e Mar (1893) L L. R M Mad. ep, 


` 


43t 


Civic, 
197% ; 
ENS 
K.ilas 
r 
Biy.v 
MH oke sier 9. 


eam 
x 


Bijay. 
Mookerjee, Fe 


THE CALCUTTA LAW JOURNAL, [Vou XXXV L 257 


gopala (1) ; Malcolmson e, O Dea (2); Lyell v. Kennedy (3); Neill, i 
v. Devonshire (4). The summary of the pleadings ds given in ther. 
judgments shows that the dispute’ related to the piece of land whichz::c 
the parties got in exchange for Haruar Bhita and that they ads; % 
mitted that the main part of the khanabari, that is, where-their 16:5di 
sidences were built, appertained to lakbraj Nagerganthi.- Thesa! 
importance of the judgmeurs lies- in, the fact that it enables us to paki 
locate the lakhraj Nagerganthi, with some approach to certainty,}-v:5 
from the admission made by the parties to that suit. The-judg- sa: 
ment of the appellate Court shows that the khanabari was alleged‘; vr 
to be covered by the sanad in the name of Krishnaprasad Nag, nd 
dated 28th June, 1766, which was distinct from the Adityaram taluk 554 
under sanad dated 1gth June, 1748. It is not possible, however, 
from the summary of the pleadings in these judgments alone, to; ` 
locate the lands, because no mention is made of the boundaries;of... "a 
the disputed lakhraj. For this purpose, the Subordinate Judge; 
has relied upon the resumption proceedings of 1842, where reference $5 


‘is made to the map mentioned in the list of sanads dated rath sg 


March, 1796. A chitta was made in that proceeding, by the Amin ysg? 
Biswanath Datta, on the 3oth May, 1840, which showed WUER 
Nagerganthi as distinct from mouza Rajballavpore The matter, cn 
was referred to the Deputy Collector Tarachand Ghose, and, his inss 
robokari dated 23rd April, 1842,is on the record. The Deputy:ugz 
Collector negatived the claim for resumption on the ground that^ 

the area was less than go bighas, and this view was no doubt. NOt srg 
accepted by the superior revenue authorities. But this "does not?) no 
take away from the value of his investigation. He measuredthe, jj 
disputed lands in the presence of all the parties concerned, andrisig 
he came to the conclusion that, out of ten plots, only -six plots, 3051 
namely, Nos. 1, 2, 3, 5, 6, 7 which measured about r3 kurs and.oddpziaq 
that is, nearly 4o bighas, constituted, lakhraj Nagarganthi; 'Bhe bs 
original area of the lakhraj was, as we have zeen, seven kurs or. Lon 
21 bighas, and the lakhrajdars had, evidently. annexed other lands ‘ad. 
not comprised in the grant. They naturally. denied the Jakhraj ieg 
and alleged that the lands belonged to their other taluks, so.as:to; 1 
escape resumption and assessment of revenue. The representatives: iis 
of the parties admitted their joint possession in respect of plots Nos. < av 
2, 3, 6, 7, though not in respect of Nos. 1, 4, 5, 8. The Subordinate: a] 
Judge has, from this, concluded that these were. not :lakhraj- x3 


(1) (1893-94) I. L. R. 18 Mad. 73. i À mean 
(2) (1863) 10 H. L. C. 593. (3) SE 14 App. Cas: mr x (e) 
(4) (1882) 8 App. Cas., 135.. d acum Se AE SEU (8 
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or joint property. We pass on next to the proceedings of the thak”. 


survey of 1856. The evidence does not establish conclusively the 


presence of the Nags at the time of the survey, though the very fact -! 


of previous disputes and the resumption proceedings would render 
their- absence highly improbable. Thak Chak No 27 covers the 
lands, which are treated as comprised in the shikmi taluks of the 


Nags: This could not be correct, and it is significint that the-very ' 


existence of the resumption proceedings of 1842 was suppressed ; in 


the face of the Taidad of trth March, 1796, and of the admissions ' 
made in.the suit of 1825, itis difficult to see how the entry could ` 
have.been made in the form it took, if the resumption proceedings 


had nót been kept in the back ground. ' In the suit of 1825. the 


main'hoinestead portion, but not the fringe area, was admitted to - 


be joint, though the parties were in occupation of different portions. 
As explained by this Court in. Kulada v. Sadhu (1), and Anand v. 
Daiji (2), separate possession is not conclusive evidence of partition 
and must be interpreted in the light of all the circumstances of the 
case. “In our opinion, the Subordinate Judge has correctly held 
that the disputed land is not joint property in its entirety and that 


plots Nos. 2, 3, 6. 7 alone, of the chitta of Tarachand Ghose, i 


constitute joint property still capable of partition. The plaintiffs’ 


' cannot successfully claim partition: of the remaining plots, and the ` 


appeal by the third defendant must also fail. 


Thé fifth and seventh defendants, who have preferred a separate ~ 


appeal, claim, in addition to their 4 annas share, specific lands based 
on title by compromise with a previous owner ; they further challenge 
the validity of the adoption of Gurucharan Nag, the father of the 
plaintiffs, "These allegations are entirely unfounded The adoption 
took “place nearly a century ago, in or about the year 1823. The 
person, whose adoption is challenged, enjoyed the status of an adopt- 


ed son all his life, but at this distance of time direct evidence can- ` 


not be expected. No doubt, as stated by Lord Atkinson in Xisori 


Lal v. Chuni Lal (3), the onus of proving an adoption is on the - 


party setting it up. But very slight evidence may be sufficient 
for this purpose, where the alleged adopted son has been treated as 
such. for a long series of years. In Rupnarain v. Gopal Devi (4), 
where a question arose as to the factum of an adoption alleged to 
have. Been made nearly half a century before suit, the Judicial 
Committee held that the trial Court was right in holding the adop- 


(1) (1912) 20 C. L. J. 37. (2) (1914) 21 C. L. J. 296. 
(5) (1908) T. R. 36 I. A. 9; L.-L. R. 31 All. 1165 9 C. Le J. 1723. 
(4) (1905) L. R. 36 1. A, 103 ; 1, L. R. 36 Calc, 780; 10 C. L. J. 58. 
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tion groved, when, in the absence of-direct evidence. of much value, 
it appeared that the alleg d adopted son had, without controversy, 
succeeded to his fatt ers estate and enjoyed it tlll his death, and, 
further, that tiansactions during and after his death took place on 
the footing of the adoption. The allegation of title by adverse 
possession is not more promising. The sole occupation by one co- 
sharer, of a portion of joint property, does not constitute an ouster 
ofthe other co-sharers ; and a co-sharer in possession of a portion 
of the common land, with -the tacit or express consent of his co- 
sharers, cannot change the nature of that. possession ;-see the judg- 
ment of Viscount Cave in ‘Varada v. Jeevarathnammat-(1), and of 
Lord Buckmaster in Hardi v. Gurmukh (2) ; see.also. Lokenath v. 
Dhakeswar (3), and Israil v. ~Shamser (4) ‘In our opinion; there 
is no substance in the appeal -pre‘erred i defendants Nos; 5 
and 7. ` : - 
The defendant No 8 io. wko EH has SE a ceparate © 
appeal, has pressed the question raised in the tenth issue, namely, 
whether the conveyance set up by him covers the land in suit, and 
whether it is valid or void for want of consideration and for undue 
influence The conveyance was executed on the 14th November, 
1910 by one Harinath Bose Tor about one- tenth of the real value 
of the property. The Sub ordinate Judge has found that there was 
in fact.no consideration at all for the conveyance, and that it was 
secured by the exercise of undue influence. The evidence-has been 


. placed before us, and we feel no doubt that the Subordinate Judge 


has rightly held that the document was -really obtained: on` false 
preiences and was not operative to transfer title giao eis Ey 

Upon a scrutiny of all the materials, our conclusion is that the 
decree of the Subordinate Judge is amply supported by the evidence 
on the record and cannot be successfullyimpeached: The appeals 
and cross-objections are all dismissed; and the Pies will.pay their 
own costs in this Court. MEET : MS 


A. T. M, f Appeals and vrai dismissed, ` 


(1) (1919) L. R. 46 I. A. 28531. L. R. 43 Mad. 244. . = 


(a) (1918); 28C L. J 437. : S . 2| e 
(3) 914) at C. L- J 253. | ER : 
(4) (1913) I. L. R 41 Cale. 436 5 19 C. L. J. 47. BEES 


wa E 


sa 


Beer SÉ HIGH COURT. : 


; Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice 


x 07 Rankin. 
© ^ 7 . S 
EE. 07 KALIKRISHNA RAY AND ANOTHER 
i 3e : Krug, dr "n » 
Bett "d 


MAKHAN LAL MUKHERJEE.* 


"Bän of ddminiiirátion — Probate and Administration Act (V of #881), Sec. at. 
LL O9 7L Residuary Jegatee -Residue to idol-—-Shebait—Purohit—Shebaiishi~, on 
E whom’ vests—Founder of trust — Subsequent b:nefaction . 

SOA certain Indy after directing i in her will payments of certain legacies to cer- 
"1tain legatees ‘including the: priest, the respondent in the case, disposed of the 
oytesidue for the ‘maintenance of the worship of a certain idol established by the 
, ancestors of Her husband. The exe sutor named in the will did not take out 

"probate. The priest of the testatrix applied for letters of administration 7 

sı- Held, that as the priest was not a shebait, hs was. not entitled to the letters 

i at administration. , Tae person entitled. Was the shebalt of the idol. 

d "The  shébait appoints the furohit to conduct the worship ; that does not 
"transfer the management of the debutter estate from the shebait to the purohit : 
" Mahazance Indurjeet ve Chundemun Q) and another case. 

"d Where the appointment of a purokit has been at the will of the founder, ‘the 
" fnere fact that the appointees bave performed the worship for several generations, 

77 will not ‘confer an independent right upon the members of the family so appointed, 
2'ánd wiji not entitle them as of right to be continued in office as priest : Nanabhai 

DUM. Trimbak (2) and Narayana v. Ranga (3). aa š 
` Awvheñ the “worship df an idol has been founded, the shebaitship is vested in the 

Ge his heirs; unless’ he has disposed of it otherwise or there has been 
some usage or course of dealing which points to a different mode of devolution : 
German v. Remanlalji (4) and other cases. i 


a Where the worship of an idol was established by the ancestor of the testatrix, 
slags end be regarded as a founder because of her subsequent benefaction, which 
< “is nothing beyond an accretion or addition. f 
Appeal by the Objectors. 
Application for letters of administration. 


The material facts appear from the judgment. 


NE ` Babus Rupendra Kumar Mitter and Pasupati Ghose for the 


Appellants, ; < 


*Appeal from Original Decree No. 161 of 1922, against the decree of A. J. 
Chotzner, Ea., District Judge of 24 Pergannas, dated the 1st March, 1922. 
(1) (1871) 16 W. R. c9. 12) (1878) Bom. P. J. 195. 

__ (3), (1890). LL. R, 15 Mad. 183. . 
f (4) (1889) L.-R. 16 1. A. 137; 1. L, R. (7 Cale. 4. 
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' Babus Prolodà Kumar- Das “andy Panchanan * Ghose forthe 
Respondent. k ger t fiue Mp e: 


The judgment'of the Court-was | delivered by | M zs 
Mookerjee J. :—This ‘appeal is directed against an order“ “for 


xy a 


` the.grant of letters of administration, with copy ofthe will annexed 


to the estate left by: one Bidhumoni Debi.— The lady made a testd- 


~ méntaty disposition ‘Of her properties” on the 29th ‘November’ “1858 


and’ died on the r6th December, 1898 ; she directed the 'expéndis 
re of Rs, 600 on the occasion of her obsequeous ceremonies 
and- Rs. 1400 in the paymént of specified amounts as legacies’ i 
various persons. : The residue, she directed, would be’ devoted . G 
the maintenance of the worship. of the idol Sri Sri Iswar Lakshmi 
Janardan established by the ancestors of her husband. The ` exé- 
utor’ named ‘in the will did not take out probate and it was not ‘all D 
the sth November 1964 that one Rajendra Nath Roy, & first cousin 
of the lady, came forward to takë out letters of administration with’ 
copy of the will annexed. We are Bot now concerned with: “the 


f History of the managemient of the estate by this ` ‘administrator. “lt 


ef? 


the priest of the testatrix, applied’ ‘tor letters of administration. “In 
the first instance, an‘ex parte order -was made in his favour ; ; this, 
was subsequently recalled and the case was reheard i in the presence 
of Kalikrishna Ray and Satis Chandra Ray who are the grandsons 
of the brother of the testatrix and have come forward to „obtain 
letters of administration. The District Judge has made a grant à in, 
favour of the priest under section ar of the Probate and Adminis: ] 
tration Act. We are now called upon to consider whether his 
order can be sustained. VET ut. Ve B Rm 

Section ar is in these. terms ` d pen 

“When there is no executor and no residuary Tegas” Or, 
representative, of a residuary legatee, or he declinés or is incapable CH 
act,- or cannot be found, the person or persons who would. be. 
entitled to the administration of the estate of ‘the deceased: d 
he had died intestate, or any other legatee having a beneficial 
interest, ora creditor, máy be admitted to prove the will E and. 
letters” of ‘administration may be 9 granted to him or the ~~ 
cordingly.” 

The District Judge has: “nape: ‘an order in favour of thé priest. 
on tha ground that hé was the-residuary legatee; In our: opinion, 
this position cannot be supported; and, indeed, ih the course of 
argument, the view that-the priest was the residuary fegatec a “been 
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LÀ ^ steet ` “be wiet as a. pns ‘ining CN SE : 
SE "interest ih in thé estate: Thé: "residuar: legatee. ris. unquestionably. the Mookerjee, Fe 
zu x idol, “established “by ` the. ancestors, ‘of.the testatrix.. It is to ‘the idol’ oe 
oe: “that, thie: ‘residue of. the: “estate: is-- :beqücathed; and tinder section, 89 of 
“the. Indian: Succession "AS: ‘which- is, -applicable: “to: ‘Hindus under 
^ ge tion DE the: “Hindu Wills Act, a “Tesiduary- "legate, may bé cons- 
ds - tuied by Any; “words that, stiow. an-inténtion on the: part. of the testā- 
T dor ‘that ‘the: person. designated ;shóuld, jake the: surplus « or residde - 
ee JN his is property. ^ Consequently, the’ ‘Person entitled : to Jétters. of 

niniatration: as. residuary Tegatee, undér section 21 of the Probate : 


v mn Admivistration , Act, is. ‘the. ahebait cof. the. idol.- lt «annot, be. 
denm ` suggested that de ` “priest. ds: the shebait.- - "The shebáit Appoints ‘the 
- parohit- to , conduct ; “the worship. but. "that, doen" not: “transfer, the 
Pe .dpapagemént of the- debutter ; estate : from. the,” shebait - o. the 
ro plirobit : "Maharánee Indutjeet Koen. KS Chundemin (i I 3I E Nafar : 8 
E 7 Kailas. KON “Where: the appointnient , of. a puioliit | has-been at 
GE the- "will. oi. “the : -founder, the mêre. "fact. that . the appointees have 

. gk, 
eco performed the: ‘worship, for. ‘several generations - will not conter an -~ 
: UD S es 
Ju -Indepéndent fight. upon “the © ineinbers of the family So. appointed;. ` 
Ka E will . mot: 'entitle. them as of: right to. be continued i in office as” 
» [M -Nanàbkai. v Ttimbab (3) 3 ; Narayana y. Ranga (4). We 


“a mbebana” 












: ae ‘order made i in his sous cannot, be- ‘supported: et 
epe ue Tósulti is that the’ appeal is allowed’ and the, agplicadon “for . 
ec 'leiters ` of ‘administration madé by Makhan. Lal Mukherjee dismissed . . 
se With costi; both here: &nd in the : Couit below. The hearing fee i in a S ek 
p n this Cort ES be: 'a&séssed at two gold "mmóhur. ^ : i 
KA Hä oe will de iemitted to the lower Court so. that the ques- ENS 
` Yatra o letters: of administration to ‘the appéllants or. other. e A 
` persons: này. be further. consideréd. ‘The iesiduary. legatee-is: “the 
Sach n-Gntitled. to the office. “of shebait.: We are not. ig” a. position, 
st. decide,. fom the materiais’ on the: recoid, who. is: entitled to the 
: ahefaitship.- But "we, may. ‘add’ thatit is well- settled. ‘that when; 
. the. „Worship of an., idol, has- been. founded, the shebaitship- is, - 


vested, in: the. “founder: and. his ^héirs,. unless be. has _slisposed 


SE MD 
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3: LAA R. rb NN, (1920) 2 25 c. W. N. gore C ae 


E xc Pejeng SE La uëaut L. R. 15 Mad; 1831. c S e 


ur ` ao DH S ke? | » * P. i4 NT Se p 
pe Ces ge E EN E sawa sadi et : s OL. Es kd 
E Gi, E E Gg it" Ger ‘or, “tere ‘has Wan ‘some usage: ^or . ia GE eit 
EN - Lenz, >- dealing which points to & different- ‘modë of “devolution ; D Goswami 
AA X sikian A ve Romanlalji (1); Jagadindra. v. Heminta (2; Molan v; Dn 
c NE wo dhan (3)- In this connection, it “must. be borne in mind that,,as 
; Makan, oar ‘statéd i in thie will of the lady, the worship of the idol. was” éstablshed: ‘thal dr 


SM — $ 


x < Meoherjen, 7. e „by the ancestors ot. “her husband. She is consequently" "not (héi a . 
^ original foünder ; 3j nor, can she be regarded aš a founder besti: 
-of het subsequent benefaction, which i is nothing béyond an ' accré- 
tion or addition to the ‘existing | ‘foundation : Arinasami- v. Radi ni 
„krishna (4); Appasami v. Nagappa ( SL The question of shebaitshiprizut ` 
201 is thus a-matter for ‘careful’ investigation, . and “we direct that tHe 
ki KE "application . for letiers "of administration “made -by the - presents 3o 
: appellants be teheard, after notice to the heirs of the husband of: thesdr 
e and to the Govoramient Header as: representing the Crown: sena, eg 


000 Appeal allowed à Case remanded: 


f ZE ; T. 

Pty e ` d s ja Ri Pak. 
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E rina s '. HAJEE MAHOMED HANEEF SAHIB. 
CE ee [On APPEAL FROM THE HICH Court oF JuDICATURE SC E 
DM yeu cy 


Arbitration— Submission in England—Award—Fudgment by - default -in Bes. 
gland—Suit in India on award and judgment— Defence of Irregularity. in, 
arbitration—Arbitration Azt, 1889, (53. & 53 Vict. c. 49) s. dme of 5n 
"Ciel Procedure (Act V of 1908) 3. 13... 7, 4 : 

l KAN 


- Objêction tō an award made upon &'submission to arbitration in | England : on 
the gro und of misconduct or irregularity on the part of the ‘arbitrator. "must ten 
taken by motion to set aside of remit the award uncer the (English) Arbitration 

Act of 1££9, ard eiis tle time lin ited by creer 1 XIV. +, sule 14 d the ‘Rulés? of 





AME E 


ES E on. ‘the. ‘award : CS Deche, v: ji Barna, vi "féllosed.- £ x EN E m 1 ees, 
"än, dndian ‘Court’ cannot. set, aside an Enigi award on, Be s groüid. of irregu- . = EE 
; lérity hot appearibg è ön the facé of it’ uy Au z L- Oppeshein 





à A fadi nto fite. En glish- Courts obtained 38 defáolt e „eannót: be. sued upon in  Hajee Méhoised. : 
peal dE is: nota judgment, on the merits withiu the ‘meaning. of section Is of a 
» CH Gode of Civil: Procedure i c Keymer Y. ‘Viswanathan Roddi; (a) followed. B vds 
cue E e, ad where such a a dee is obtained. the: sivard i is pana it.” E E ALT 


ara 





lee, deVersing. à dedico of the: same: Court i in its. E civil 

US = jurisdiction. -; “are E. PON Ga SE DH MEE 
- - , he appellants. ‘bought i from the- ewe" 30,000. tole 
«of alspecified: quality. undér & contract’ made i in 1913; which provided 
e "Wat age direc arising : “gut. of the: ‘contract, ‘failing amicable 

-settlements should, be: ‘submitted ` to. arbitration in: : London in ‘the 
“usual manner. and. that the award of suci áibitration. should _be final 
LS .andbinding on the. parties. ` : The goods were, found to be. not of the 
. ` specified quality. - The áppellints;. with the  éorisent ~of- -the ' respon- | 
l zn dent, : sóld tlie goods ata loss: ot 52535: A "The; respondent refused , ^ 
'to pay this amount when demanded by the “Appellants, - The appel- 
Ul Jànts thereüpon appointed an arbitrator and- called upon ‘the’ respon- 
i dent to-appoint one on his behalf, which. Be refused. to do... The ^ 
sole’ ‘arbitrator ` proceeded with - the arbitration without | giving: an 
‘ opportunity to either- -paity to adduce evidence "but made his award, 
e . "having read the contract and the correspondence. and inspected. the 
xr *goods. “On this: ‘award the - appellants Drought an. “action "Ip the.” 
_ ‘King’s Bench Division’ of the High ` Cout of Justice:.in: -England 
. “and obtained j judgment. by- default for „the amount “awarded and . 
: E cost: Phe: ‘appellants’ then brought. the present | suit- in: the Madras - 
: “High Court’ claiming. the sum due under the judgment of the King’: 8. 

m Bench Division or: ‘the . amount of the. award - or .the. loss. ‘on the ^, 
"contract. The respondent pleaded that the "judgment. ofthe Kings  . $ 
: "Bench was not binding. on him, that the _claim- under thé. contract . ` 

was barred by limitation cand. that the ‘award, was not. binding upon - ` 
d -himas the, arbitrator failed to give him notice that’ he was proceed- eer: 

AH ingerith the ‘matter. . “The ‘trial Judge decreed the: daim on the 
e award But thát*decree" was réversed.by. the. "High. ‘Court on. appeal. 

* Hencg this appeal py thé ‘plaintiffs. ©.. 3 - ae 
- “Det Gruyther K. C. and "Harold Morris È e "m hd ‘Appel 
' lanis? "The contract provided for' arbitration ` in. ‘London 'in be. 

; usi hänet, KW ‘case of: _ differences.: See e Han 
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relations ; $ that, law. is” " thérefore "applicable + Hans E- Co. : 


v. Talisker Distillery (1).- In an action on the, award-ih Eng! ‘gland i 
"a plea of irrégularity : Or miscondut - in the. arbitration: proceed ve! 

cannot be raised as-a defence : ` Zhorburn v; “Barnes: (a) “Th bap - 
Bor remedy | to the- party aggrieved by the award. is by- motion andèr 


section. II of. the; Arbitration Act of 1889. Even this “had 10:5: 
done within thetime limited by Order LXIV ; rule 14 of ite eal! 


v, Jankee Pershad (3) 7 Ghellabhiai : "Atmaram Ve Nanitsibai (ay sind? 


. Surjan Raot v, Bhikari Raot 8): “arè authorities on! ‘the! da* assi" 


` ":intendéd that k English law. “should govern + E contractual ` 


oi the Supreme’ Court, The Indian’ decisions ‘in: Bindessuri Pippidi- f 


o 


arbitration in, ‘Indias They’: do not "apply. as the ‘parties by thei” 


contract agreed ‘that the. English ‘Jaw should apply. It is unnects* 


“sary for the- appellantes ‘to challenge: -the finding ‘of the Coutts! bélow: 
. that'the action: ‘on the judguient of thé High Court i in  Ehgland'is: 


not sustainable. "Keyrer s v. Viswanatham ‘Reddi: (6) was eno 
; pecu. 
The. Respondent s was mot represented: ` LK ee e 


CH EE 


The sigue of their i Lordship was delivered, by. a 


Re or 


" Viséount.Cave. —This is’ an. “appeal. from a decreé of We : 


Court of Judicatuté at “Madras, in the. exercise of its appellate juris; 
diction, allowing an appeal ‘from. a- decree made. by: Mr. justice 
Coutts Trotter in the exercise of the. ordinary ‘original civil. jurisdic 
tion of the saine: Court,. , | 


this appeal and is represented. by 'the present respondents)’ wàs a 


e i SEH) Ton Aaen 
i The appellants are- ce carrying on-bisiness in Londonji.. 
| and the. original respondent (who -has-died during the- pentenéj ‘of 


"merchant carrying on business in Madras. Er 2i edi: 


By. a- contract: in writing made in Lóndon ünd defi Det P 


October, 1913, the ‘appellants’ bought from the - respon eht“20,000% 4 
tanned Madras sheepskins of a specified -quality to be! shipped tg 


the appellants in London: The contract contaitied the je tollo 
cláuse i— ^. CMS oH 


Any différences a arising out. of this contract, iling ainiéabis GH 


adjustment, to be submitted to arbitration i in Londoni in: the ‘sual. 
Sis 
manner, and ‘the award of such arbitration to bé final and” Wée, 


` on both buyer and. ae Wipe PA PE PN ipee 
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Zeie à skins were re shipped to London; ‘and the "ors paid: © 
ta, the: respondent, 15495. TSS, Ad. i in respect of those skins. When 
the. e tie. „arrived in. London, the appellants alleged that they were 
oftinf inferior quality and refused to accept delivery. They weré ulti- 
mately sold, with the- consent -of the respondent, at. thé-price of 
24 105. od., thus leaving à “deficiency of £253. ss. 44, which 
ihe. .appellarits. demanded from the resporidént- and-which the res: 
pondent : refused to-pay.. .Thereupon the- ‘appellants, in pursuance 
of nthe arbitration. clause contained.in “the contract and of the 
English. Arbitration Act, appointed Mr. R. H.-Pringle as arbitrator 
on. their behalf in the difference which had arisen, and ‘caused the 
respondent to be served at Madras with a notice, dated the 3rd Feb- 
rüary, : 1916,. whereby they informed him of the appointment of Mr. 
Pringle : and required him; within seven days from the service of the 
notice, to: name to the-appellants or their agents in Madras an arbi- 
trator to act on their behalf in London in the matter of the differ- 
etice,which had arisen, the notice stating that otherwise the differ- 
: éhcè “would - stand referred to Mr, Pringle e alone as sole arbitrator. 
The r respondent iéfused to appoint an arbitrator to act on his 
bakalé orto take part in the arbittation ; ; and thereupon Mr. Pringle, 
at "the téiiest ` ‘of the ‘appellants, ' proceeded. with the arbitration. 


Haave no ‘opportunity to either party to appear and give evidence. 


béfdre? Him, . "but. Kaving read the ‘contract and correspondence and 
inspected the skins, he made his award in writing dated the rrth 
Jülyiz1916; and: thereby awarded that the respondent should pay 
tothe appellants the sum of £4258 55. od: with interest and costs. 
z On: the--15th- July, 1916, the ‘appellants brought an ‘Action in 
the King’ 8 Bench Division of the High Court of Justice in. England 
for the Amount. - payble- -under the award, ‘and, .the writ of summons 
having | been served by leave upon the respondent at Madras and 
hg | appearance , haying ; :been entered, the appellants, on the-28tb 
“November, 1916, recovered judgment against’ the respondent for 
tfo gum t cf £236. 25. 9d., being the amount of the evant wati some 
“interest And. costs. , 

m e "Phe ‘appellants then- brought the suit out of which this' appeal 
arises ‘against the respondent i in ‘the High. Court of Judicature at 
Madragclaiming ‘the sum of £286 2s. 94. due under the judgment 
of the Kings Bench Division, or inthe alternative -4263 105. 94, 
being: the ‘amount ` tof-the Award: and costs, with interest, or as-a 
farther’ -alterniative 4253 55. 42, being “the loss on the contract, 
The respondent ‘pleaded (among- other pleas which are not now 
material). “that the judgment of the High Court of Justics in Loa- 
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don. was not binding upon him, as-it was not given on: the "merita, 
that- the claim under the contract was barred by- limitation; and as ; 


to the award, ‘that it was not, binding upon lim as no notice’ was E 


given, to him by the arbitrator: that he was proceeding to ‘arbitrate. 
The suit ‘was heaid by Mr. ‘Justice Coutts Trotter, who held that, 
having regard to the decision of this Board in Keymer v. Reddy (1) 
the action, upon, the judgment could not be maintained, as the judg- 
ment had been entered i in default. “of appearance and. the action had 
not been tried upon its merits, and that the claim under the contract 
was statute-barred. . This part of the judgment has net been chal- 
lenged. and need not be further referred to. With regard to the award, 


‘the learned Judge i in a lucid judgment held that the plea of want 


of notice could not be raise by defence in the suit. “After, observ: 


' ing that the grievance of the respondent was more imaginary - ‘than 


real, the award having been “made by a commercial man who: took 
the commercial documents with which he was familiar and saw ‘the 
goods and, gave his opinion on the spot, he added that if the objec- 
tion could have been raised in the proceedings he would have felt 
constrained to give effect to it. But he. referred to Thorburn v. 
Barnes (2), as a complete authority for the proposition that accord- 
ing to the English Law any objection relating to an irregularity in 


. bringing an award into existence must be taken by motion under the 


Arbitration Act, r 89, to set aside or remit the award; and. if not so 
taken could not be raised by way of defence to an action on the 
award. He therefore held that .the defence that the award was 
tainted with irregularity by the fact that the respondent had not had 


"an opportunity of being present. at the arbitration, was not open to 
“him in the suit An application having been made by counsel for 


the respondent to'treat the written statement as an application to the 
Court at Madras to set aside the award, the learned Judge héld that l 
he had no jurisdiction to entertain such an application, adding :— - 

Dr How a Judge in Madras is supposed to have jurisdiction to 


"upset an award made by an arbitrator in London passes my‘compre- 
^ hension, and it is perfectly clear that the Court which is given juris- 


diction by the English Act is the English Court.” 
He added that even if he had had’ jurisdiction he would S 

declined to exercise it. 

E Against this judgment an SUE was brought and a eae 

by the Appellate Division, the, learned Judges of that Division 

holding that the rule in Thorburn v. Barnes (1) did not apply i in 

India. Thereupon the present appeal was brought. ` 


(1) (1916) Le Re 44 1 A. 6. S . (2) (1867) Ly Rea C. P, 384. 
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gos In their Lordships’ opinion Mr. Justice Coutts Trotter came to 
the Tight decision and this appeal should succeed. ` "The contract of 

.fhe a3rd October, 1913, was made and was to be performed in 
^ England, ‘and the arbitration clausé provided for an arbitration 

ich was to take place in London and in accordance with 

` English law and procedure. Under thàt law, by which both 
parties agreed to be bound, any objection to an award on the 
p. .grpund: of misconduct or irregularity on the part of the arbitrator 
spe mui bé taken by motion to set aside or remit the award, and if not 
«89 taken cannot be pleaded i in answer to an action on the award. 
parik the. present case no such motion was made within the time 

;, limited by Order 64, rule 14, of the Rules of the Supreme Court, 
Ze “s England, or at all, and accordingly the award became a3 fully bind- 
a JD 00 both parties as if it had. been incorporatel in the contract. 

No. doubt any defence going to the root of the award—for instance, 

that thé arbitrator had no jurisdiction: or that the matter was tainted 

~ with fraud— could have been pleaded in the suit ; but a defence 

Es on the ground of irregularity not appearing on the face of the 
d award was excluded by the law by which both parties had agreed to 
` mbel bound. 

ni qi On this view e of the case the Indian law as to arbitration is 
s irrelevant, and their Lordships "accordingly express no opinion on 
os the question whether if the arbitration had taken place in India 
ənthe defence on the ground of irregularity could have been 
eg pleaded. -It is-plain that the Indian Court could ‘hot set aside an 
p... English award on that ground. 
o: «gd order to prevent misconception it appears desirable to add 
4c)thbatüt was not pleaded or contended at: any stage of the proceed» 
a,ingsthat.the award had merged in the English judgment, and 
jz.accordingly their Lordships do not deal with that point. 

-.; For the above reasons their Lordships will humbly advise 
o: His Majesty that this appeal should be allowed and that the order 
nf Mz. Justice Coutts Trotter should be restored, the respondents 
Dt pay the costs in both Courts in India and the costs of this 


appeal. ` 
2526 Morris, Veasey & Oe Solicitors for the Appellants. . 
b EL Ne Ed cav ; >. ` Appeal allowed, 
Dour, 
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' Mr. Ameer Ali. Ze n 


- RADHAKRISHNA AYYAR AND ANOTHER E 
e Koy ER dep, SEH 
SUNDARASWAMIER, ‘ tds 


[On APPEAL FROM THE HIGH Court OF JUDICATURR, AT “Mapras.] 


ger e 
Pri$y Council practice—Valuation of appeal—High Court certi ficate;— Con- 
\ elusive Character—Rule 2 of Order in Council of 1838. —Fresent Tiles, 
Futtah— Madras Estates Land Act (1 of 1908), section 52, ilem 
3—FPrevious decree under Madras Act VII of 1865—Bffect. 


hule 2 of the Order i in Council oe 1838 which provided that the E s 
the High Court was conclusive as to “the valuation of the appeal to the “Privy . 
Council had been left out of view In some cases before it was repealed by the 
Order in Council made in 1920. It may be that the sum of money actually "at 
stake does not represent the true value of the appeal and, where greater valuo 
than that actually at stake was established, the Board is free to proceed with, d tbe 


appeal. 

A puttah tendered in accordance aith a decree made under Madras Act vim 
of 1865 may nevertheless remain in force within the meaning of Section ECH sub: 
section 3 of the Madras Estates Land Act I of 1908. 7 

, Appeal from a decree of the Madras High Court, varying a 
decree of the District Judge of Tanjore passed on appeal from’ a 
decree of the Revenue Divisional Officer of Kumbakonam. o 


The appellants are occupancy tenants and the respondent- is” the 
inamdar. SE 


In a previous litigation under ‘the Madras Act VIII of ad 
the inamdar obtained decrees enforcing puttahs substantially in, the 
form now tendered. Puttahs tendered for faslis 1318, 1319 “and 
1320 were refused by the appellants and the inamdar brought the 
present suit for arrears of rent, T he Courts in India held that the 
puttas previously decreed were in, force by virtue of section "22, 
sub-section 3 of'the Esiates Land Act. The High Court granted the 
relief claimed. The termé of the puttahs are noted in their . Lord: 
ships’ judgment. mo ea GE 

The present appeal by thé defendants was dismissed by the 
Board in December 1920 on the ground that the certificate of the 
High Court granting leave to appeal was insufficient : See L, R. 48 I, 
A. 31. Subsequently a certificate which was not included in, the 
original record -was produced and the appeal was. restored bj. an 
order in Council made in June 1931. s 5 


Both the certificates are set out ih their Lordships judgment, 


H 


Alte 
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De Gruyther K. C. and Parikh ‘for the Respondent: The 
appeal is not competent. The rent claimed was only Rs. 4,500. The 
certificate of the High Court is wrongly given and a wrong certi- 
ficate is fatal to the appeal: Banarsi Pershad v. Kashi Krishna 
Narain (1) ; Radha Krishna Das v. Rai Ktishna Chand (a). 


Lowndes K. C. and Brown for the Appellants : The true 
value of the appeal does not wholly depend upon the sum actually 
claimed : : Gooroopersad Khoond. v. Juggutchunder (3). The sum 
Clainied is-the annual rent-payable’and its capitalised value has to 
Be taken into consideration. | . Under Rule 2 of the Order in Council 
of 1838, which was in force when this appeal was presented, the 
Certificate of the High Court is conclusive as to the value of the 
appeal. The Order in "Council made i in 1920 repealing the Order 
of 1838 does not apply to the present appeal. 


zb “De Grüyther K. C. in reply: This appeal is See under 
‘the Code of Civil Procedure and tule 2 of the Order of 1838 does 
not apply. In Radka Kunwar v. Reoti Singh (4), the -Board he'd 
that the certificate Was wrongly given and refused to hear the appeal, 
“This was prior to the present rule made in 1920. 


, Their Lordships reserved their decision on the anime 
question and desired to hear.the appeal on the merits; 


Lowndes K. C. and Brown for Appellants: The puttah ten- 
dered in this case is not a proper one. Though it was decreed in 
1904 under Madras Act VIII of 1865, the tenants had by agreement 
paid less rent for many years If the terms of the puttah are 
‘enforced, it will be in the nature of a penalty. Under the Madras 
Rent Acts, penalties are not recoverable : Raja of Pithapuram Y. 
Jannalagdda (5); j Parthasarathi Appa Row v. Chevendra (6), were 
referred to. But. see. in this connection Radhakishna v. 
Sitarama ri 1). y 


-The Madras Estates Land Act eutirely altered the relations be 
tween landlord and tenant. In Madras Act VIII of 1865, freedom of 
contract between the parties was recognised (see section 11) but under 
the new v Act, this is  negatived (see sections A7, 28, 29 and 74). 


"e (1965) L. R. a8. ATE 1. L. Rz as AN 227. 
- (2) "Goart L. R. 28 I, A. i832 ; L L. R: 23. ‘All, Wei 
tat (1860) 8 M. 1. A. 166. 3 Ce 
nal (1916) Le R. 431. A:187; L.L.-R, 38 All. 488 ; a4 C. E. J. 303. 
- (5) (1915)-M. W. N. 813; 18 M. Le T. 3485 31 £C. 03. M 
(6). (1910) L: R. 37 I. A. 110; LL. R. 33 Mad. 377i 12 CL D EI 
Let" (1916) 6 Mad. L. W. 16'; 401. C, 587. PW 
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“Decreed” in séction 52 sub-section 3 of the Estates Land. Act-of Du 
1908 means decreed as fair and equitable having regard to the pro-b.+ 
visions of the Act. This 'section does not cover ‘doctos made under». 
Act VIII of 1865. e tor nad 

De Gruyther K. C. and Parikh for the b Rospondeut : i Both. Aber, 
Courts: below rightly held that’ “decreed” in section 52 e 
3 includes a dectee ‘of the Revenue Court under Act VITI of: 1865. 
There‘is no reason: why the plain ternis of the subsection should: “ot or 
be given effect to. Puttahs and Muchilkas under Act VIII of 1865:57 
are only evidence" of .the terms- of tenancy : COMI Mares. 
Palnati Kuppu Chetty (1). ^ © 7 > e? ex 

The Puttah tendered represents ‘the proper terms under which’. J 
the appellants hold-their lands. The sum claimed is not a. Penalty. 2^ 


but only represents the rent payable in | the circumstances... .. ^55 u Iw 
Lowndes K. C. replied. ` , D 
H Ce SS 


The judgment. -of their Lordships was delivered be EE 


Lord Shaw :. /This.is an appeal against a decree of the. High +; 
Court of Judicature at Madras dated the 14th November, 1916.::1t 
varied a decree - of the. District Judge of Tanjore; dated the r8th ^? 
January, 1915. Thesuit between the parties was brought in fe 
Revenue Court of Kumbakonam under the Madras Estates Land ». 
Act, No. 1 of 1908, section.77. The claim of the plaintiff was for rent 
said to have accrued and to be due by the defendants in respect of — 
their boldings in accordance with the terms of puttah which will o< 
be afterwards noted. No further reference i is required to the various 
stages of the litigation. S < wa tasty ta 

A preliminary question, however. is raised. as to whether: the'ez 
appeal is competent. It is pointed, ‘out by- the respondent, whoo’, 
makes the objection, that the rent sued for amounted to Rs. 4;5607: 
being rent for three years in arrear, The respondent accordingly *o 
contends that it- sufficiently appears that the ‘amount or. value of the;sis 
subject-matter of thé suit is not R&. 10,000, as required ` by- sections: 
109'and 110 of the Code-of Civil Procedure, 1908 ` and ‘upon: the" ac 
case reaching this Board their Lordships, on‘ the 3rd‘ Destin e 
1920, held that the certificate quoad v value was at least ambiguous 
and that such certificates “ought to’ be given in such a form tha 
is impossible to mistake their meaning on their Dee ` . . 

The only order then before the Board was in these terms; iA Zu 

“Tt is hereby certified that as regards the value ofthe» a subject: s4 
matter ‘and the nature of the question involved - the i Gase fulfils. thes i. 


(1) (1902) I. L, R, 25 Mad. 615. 
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requirements of sections 109 and rro ofthe Code of Civil Procedure, 
and that the case is a fit one for appeal to His Majesty in Council,” 
and upon that the previous judgment of the Board proceeded. 
It now appears, however, that the above was not the only order, 
and that the parties had failed to bring up the order embracing the 
actual certificate and granted on the same day. - 

It is admitted by both parties that there did exist in the pro- 
ceedings am order of the arst September, 1917, in the WEE 
terms — — 

“We hold that the subject-matter i is of a value greater than. Rs. 
10,060, with reference to Gooroopersad Khtond v. Juggutchunder (1), 
and that a substantial question of law is involved. We therefore 
certify. that the case is a fit one for appeal to His Majesty in Council 


with reference to sections rog and rro of the Civil Procedure ` 


Code." ' : 

In their Lordships’ opinion, this certificate is sufficiently clear, 
and is not open to the objections under which ‘the former certificate 
under argument before the Board stood condemned. 

The point, however, which still remains is wliether that certi- 
ficate^must be accepted by ‘the Board as conclusive, the actual 
sum in figures which is sued for being what it is, and so much 
smaller than Rs. 10,000. 

The ruling provision as to certificates of value was No. 2 of the 
schedule to the Order in Council of the toth Es 3838. It is 
to the following effect :— 

‘That in all cases in which any of such Codi shall admit an 
appeal to Her Majesty, her heirs and successors, in Council, it shall 
specially certify on the proceedings that the value of the matter in 
dispute in such appeal amounts to the sum of 10,000 company's 
rupees or upwards, which certificate shall be deemed conclusive 
of the fact. and not be liable to be questioned on such appeal by 
any: party to the suit appealed. - 

-It is admitted that at the date of the appeal this Ode: was in 
operation, and it-accordingly governs the case ; and, so far as the 
Board i is concérned, it concludes the question of competency qwoad 
value In some of the cases which have occurred, it would rather 
appesff as if thé provisions of this order had been left out of view. 

Oà a’ date subsequent to the filing of this appeal, namely, the 
gth Februaty, 1920, the Order was repealed by an Order in Council, 
passed, by. His | Majesty on the date mentioned. While, however, 
in:cháes siibsequent to that date, . the. value of the subject matter 
(1) (1860) 8 M, 1. A. 166 
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P; C. of the, appeal , is, not- concluded by the certificate’ of: thet: Code 

1922. below, their .Lordships desire to, make these two observations? 5 
Radhakrishna In the first place,. the sum of money actually at stake may Ka 
represent the true value. The proceeding may, in mahy'càsés- 


v. 
Sundaraswamier. 
such as a suit for an instalment of rent or under a contract," raise) 


Lord Shaw, the entire question of the contract relations between the: partie? 
and that question may, settled one way or the other, affect amie 


greater value, and its determination may govern: rights and: liabilities 


ofa value beyond the limit: Banarsi Parshad e Kashi Krishan 
Narain and another. (1y The Courts below may- accordingly^^with 
propriety, as was done in this case, make the necessary certificate. TAS 
“the second place, whether they did so or not, whilé their Lordships® 
would, of course, be free, if greater yalue in the sense nientioned® 
were established, to proceed with the appeal, yet they will al ways? 3 
naturally and very greatly defer, on a subject of this nature, t tothe 


certificate given by the High Court. : voix Mile 
e The objection. to the competency of the appeal is accordingly 
repelled. 

Their Lordships proceed to ithe merits of the appeal. ' ue EHE 


The original.plaintiffin the suit was a receiver appointed Ve: the? 
Court and the plaintiff- respondent is his successor and represents 
the proprietors of an inam village called Kadiramangalam. lrig? 
matter of admission that the appellants are occupancy ryots òf čer” 
tain of the village lands, having the permanency of tenure and’ the: 
other rights attaching to that position under the law of Madras?! 
Their Lordships desire to make 1 clear that nothing that has passée 
between these litigants during the long course of years, in which thé? 
law has been so frequently invoked, constitutes a derogation from 
the status, privileges, rights and obligations of parties:under the-Mad:! 
ras Land Acts. The provisions, for instance, of Chapter: $ óf-the:Act? 
as to the payment of arrears of rent, and the appraisemeiüt:arid'divi- 
sion of produce, as also those of Chapter 4, dealing with puttahs and 
muchilkas, can be appealed to and dre plainly applicable: : +...) 341 

In particular, it should be noted that Chapter 4 of' the. Actiago 
is specially provided for by section 5o, applies to all ryots with az 
permanent right of occupancy, . and by section 5a' accordingly. put- 
tahs and muchilkas may - be . “exchanged for periods of one omore2 
revenue years.; but no landholder shall be bound to tender, and mios 
ryot to accept, a puttah for a period of more than one ` revenue year. 5 

* It appeared to be maintained for the appellants that. payments made? 
during the course of 20 years should form the lines and limits ofthe: 
(1) (1900) L. R. 28 I. A. 11. NW o ie TE 
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rydts’ obligations forall times. Setting aside the manifest con- 
tradiction by this of the actual relations of these parties, the Board 
has, in-view , ofthe argument, thought it right to ind its opinion 


thus infringed upon. Past practice may, of course, have its weight 
as,one-of.the elements which are considered in fixing under the Act 
what-are. the fair and equitable conditions of a particular puttah : 
Sri; Raja Parthasarathi Appa Row Savaiaswa Row Bahadur Zemin- 
dar Garu v. Chevendra Venkata Narasayya and others (1). 

AjUnder.the-Madras Estates Act I of 1908, the inamdar, on the 
28th October, 1908, tendered a-puttah for Fasli 1318-to the tenants 
and demanded from them a muchilka, but the tenants refused to 
accept :the-puttab, or to execute’ a muchilka. Puttahs in identical 
terms having ‘been also offered and refused, and no muchilkas having 
been executed for the two-following years, Fasli 1319 and 1320, the 
suit was instituted on the x5th December, ` 1911. It resulted in a 
decree for Be 4367-7-3; ' 

“Tt may be stated that it was admitted that there had been numer- 
ous suits and numerous decrees in which the. rights of the inam- 
dgr- had been determined in accordance with puttahs substantially, 
if. not entirely, i in the same terms as’ those tendered in the present 
suit, < "The plaint correctly states : ** Puttahs were tendered for the 
undermentioned , occupancy right lands in the enjoyment of the 
defendants for Faslis 1318, 1319, and 1320, duly according to cus- 
tom and in. conformity with the previous judgments, by the first 
defendant..in O; S. No. or of Iun who was managing TURAE the 
said Faslis,” Ap 

1; [n 1902, the inamdar, bad sued and ot the roth April, 1904 the 
Divisional .Officer pronounced Judgment in the plaintiff's favour, 
and he expressed himself thus :— 

4X I consider that the dispute between the parties relating to the 
suitzFasli is identical with those decided in the previous Faslis in 
the judgments referred to above, and that no special pleas or cir- 
cümstancés are urged with reference to the suit t Fasli for any fresh 
adjudication.” ' 

-.Their Lordships pause to say that they may repeat in ternis this 
dictu which was prohounced 18 years ago. It is a truly deplor- 
able circumstance that judicial time should have been occupied 
and.the substance of parties wasted by litigation over a further 
petiod of 18 years,. for settling practically and the same point. The 
careful: provisions made by legislation for the steady protection 

ED (110) L. kR. 371. Ac 140. ` 
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"P Bees - from year to year of. the, rights. of occupancy ryots.on, the ong hand,. 
1622. and inamdars and other landlords on the other, have: ;been, put, on 
Ra dharan one side and „fruitless and repeated litigations bave teen indulged 
"e in. > 
Sondäraiwarhjer., . But in the. _judginent, wé to, the Divisional, “Officer p E 
` Zord Skaw. ceeds ;— ^ 
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KE Ta ST therefore. ind that ihe: previous judgments, are res ere 
in these suits. as, they have gone-fully. into the question ,, of. „custom 
relating to the, different stipnlations i infheputtah, a 

. However natural it may, have, been to-treat the position. thus, 
their Lordships, cannot sustain op legal grounds. the. „plea. of E 
judicata here  süggésted. . In the language of the High, Court — 4 

“The answer is that the general, doctrine: “of res. judicata i is not, 
in question, but the application. of the special tule stated: in section 
5a(3), Estates Land Act, under which müchilikas decreed for aby 
revenue year reinain in force until the beginning of ‘the year, “for 
which fresh ones are exchanged. or decreed, aud that there i is‘no 
reason, for restricting the scope of the general reference to muchilikas 
decreed to those decreed by any particular description of Court.” "i 

With this view the "Board i is in full agreement. ES E 

' The inamdar having again , tendéréd puttáhs in terms CA “section. 
54 and the other relative sections, and the tenants having, Botwith- 
standing previous ‘decrees again. refused to accept. the terms, or ‘to. 
grant muchilkas, and the terms. of. ‘the. ‘puitahs” having been entirely 
approyed by the Collector, the present | suit had to, be Brought. 
The puttahs fendered a are in terris of previous, puttahs poü which 
_judginent and décree was passed. ‘It stands to reason, and it is in. 
accordance with sections 27 and 28, that thé-old rent thus dééréed ` 
shall óoritinue, | until reduced or enhanced by special. applications . 
under the statute. No such applications have been made.’ All 
‘that remains in the. case, is the correct interpretation’ Ser 
puttahs, " P 
The argument presented to, ‘tie Board involved | :the . construc- 
tion A the tiro clauses 1 ‘and 8. “These ‘clauses are as follows = -` 
“Out of ‘the 32 pangus in the aforesaid village, the ‘lands 
moe in the $ pangu which is in your enjoyment, LEAN Ayan 
nanja of the ateni, of à Velis 3 Mabs 4 E Kulis "and 13. :cengg and 
Padugai punta nanja of the extént c ‘of 1 “Mahs 38 Kulis and 39 nts, 
in all, nanja of the éxtent of a Velis 8 Mate 43 Kulis- and-8 Cent, 
» you shall “cultivate at the proper sodsorís Fertilizing them. in-all: ways ; H 
harvest the crops that are grown ‘after the same have been estimated ' 
by our agents in the presence of (our) agents and others and: under 


at 
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thelr orders and supervision leaving the stubbles as is the practice with 
“the Government Amani lands ; stock in heaps on the threshing-floor 
"he residue of the total yield of paddy that is left after paying the 
reapers’ wages at the rate of 4 marakal per kalam and the Zhalatyari 
“Suvandivam. paddy payable at the ‘threshing-floor at the rate of r 
marakal per re kalams ; and after the harvesting has been cóm- 
“pleted, you shall apportion in heaps our Me/varam due at the rate 
"of 60°kalams for roo-kalams of paddy in the case of. 4yan.nanja 
and at the rate of 57 kalams for roo’ kalanis in the case of Padugai 
“unja nanja under the ‘Sudder Court decree in Suit No 68 of 1847 
"and in ‘acknowledgment of our having received. the .melvaram 
paddy, obtain A receipt from our agents.” WE rues ae ecu 
Ké M M Éven if the ‘aforesaid nanja lands be not cultivated at the 
Proper, seasons, ‘even if they be cultivated ‘negligently, if ‘they be 
‘allowed to lie fallow without being cultivated, even if damage of 
"crops, bé, caused by failure to harvest the crops at the right time, 
„even if ‘the yield be carried away, either' without acting in accord- 
ance. with the ‘conditions specified ‘in paragraph: 1 herein, or 
without division of Varam and even if nanja land” be filled up 
„(and raised in level) and punja. cultivation made theréon, you shall 
pay at the rate specified, in paragraph 5 herein: our mélvatam paddy 
„in respect of the total yield of paddy calculated at an average of 
ij (De kalams: ‘and 4 marakals per veli of nanja, the kadappu and 
kar produce being payable within the 15th of December, and the 


What had E in the present case was that during the 
h S Fasli years in-question, the tenants in contravention of ‘the terms 
¿of these puttahs had carried away the yield, without any of the 
B proceedings . with regard to. the apportionment, in heaps of the 
p-melvåram due to the landlord, having taken place. 


The obligations under clause 1 having thus not been complied 

^: with, “clause 8. came. into operation, which applied to various 
‘contingencies; including the following: . "If the yield be carried 
“away .. T without-acting in accordance with. the conditions speci- 
fled in paragraph 1.” In that. contingency “you shall pay at the 
t rate specified in paragraph r herein our melvaram paddy in respect 
ofthe total yield of paddy. calculated at an average of 170 kalams 
— and 4 marakals per -veli of nanja, - the ,kadappu and kar: produce 


; “being. payable within Oe r5th of. December, and the samba and 


'2npisanam produce iby the «5th of Marc — EE. s 
=e The questionis ; Tn this stipulation, ‘what is the niedning of:the 


457 
P. C, 
1914. 
vw 
Radhakrishna 
v. 
Suhdaraswamier, 


Lord Shaw. 


= 


P. C, 


1922, 


wo 
Radhakrishna 


Sundaraswamior. 


-Žord-S} Shaw. 
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expression “the total yield of paddy”; and in particular what is, 
the application. of the stipulation to the case of an oodu crop; | get 
is a crop sown together, one part of which takes only 3 months to, 
ripen and be reaped, and another part of which. takes eight months. " 


to ripen and be reaped ?. Is the return as to “the total yield, of. 
paddy” satisfied by payment of 170 kalams for the total yield ot. 


one of the portions. The appellants maintain that it is. 

It is well to have clearly in view what is the practice with regard” 
to such a paddy crop. It is thus described in Mr, Hemingway's, t 
work on Tanjore in tbe Madras District Gazetteer, p.93. . 


"It has become tsual in a good many .places -to mix a Ruruvai, . i 
and a samba crop on what is called the sdu or-otfadan system, E 
cultivation, The.species of samba, used is the ottadai paddy, an . 


eight months’ crop from which the .name of the ‘system is derived, 


The amount of kuruvai used in this combination exceeds the. 
samba largely, sometimes by as much as five to one. 
generally sown in the first-crop season. The more quickly matured 


variety is harvested first, and the ryot thereby secures a return 
for his labour ‘both at the Łuruvai and the-samba harvests. The 
two'kinds of grain are mixed in the seed-beds and the seedlings are 


planted indiscriminately.” 


The appellants’ counsel forcibly maintain that the patient of 
170 kalams was a penal provision, and that, therefore, that pro- 


vision ought to be most strictly construed. 


Tt must not be forgotten that even in regard to penal provisions 
with a strict construction, no construction is “open to a Court of 
law which is in violation of what that Court considers to bé the” 
"That i is à sound general principle. 
the Board, having considered’ the aigument upon the 


true meaning of the provision. 
But 


clause, are of opinion that the rent of 170 kalámá was not a penal 


rent, but was a substituted rent. 


"The true rént,’ had the tenants 
complied with their ‘obligations, ' would’ have been a percentage of 


the yield: but‘ were the harvest to bé bodily-carried away, it: was 


necessary to provide for such a case, and this was’ done by clause _ 
8 which imposéd no penalty as such, büt simply set forth a peut ` 
which, upon the whole, might be’ reckoned a réasoríable ' pactional 


substitute for the actual percentage, "which, owing: to- the PNE 


conduct, had been rendered unascertainable, 


. Is, -however, the stipulation applicable to -the BER “harvest ` 


ofa mixed crop’ reaped at separate" Soe? oris it applicable. only 


to the first. harvesting ? 


“You' shall pay,” says "clause '8,' 


"ap thè | 


; d 


Ottadi i is 


rate specified dn paragraph t'in respect ‘of. theototal yield of ` 
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paddy calculated at an average ‘of 170. kalams" : but then it is ` P.C. 
added: that “the early rice (kadappu kur) produce is payable'in 1933. . 
Deceniber and the samba, which is the late harvest produce, is R pech hhra | 
iyable in March. Putting that. alongside of the subsequent 
Sundaraswamier, 


obligation which was; under clause x, “to stock in heaps on the 
tlitéshing- -flor the residue.of.the zotal yield of paddy” (the same. ^ Lerd S 1 Shaw. 
phrase as is used in clause 8), their Lordships, have no doubt that 
thé ‘substituted - rent applied. to the yield of each portion of the , 
cróp, “exactly. as the setting. aside on the :threshing-floor was: appli- . 
cable. to;each : portion.. They are of opinion that the, High Court 
haa come to a correct conclusion upon this topic: 
"Their Lordships desire to add thata question of straw, insigni- 
ficántin amount, was not argued, the very proper arrangement of 
| both ‘parties atthe bar being that that would stand or fall with 
the judgment of the Court below. 
< Their Lordships ‘will humbly advise His Mast that the doe Dave 
bé ‘refused with costs, ` i l 
: * Douglas. Grant ; Solicitor for E 


~ Cħapmai, athar and SCH Solicitors for Respandenk 
K. V. Le N. E . Wak ifed dismissed. 


PRESENT — Viscount Haldane, Viscount Cave, Lord Dunedin, Lord . 
` Sha, Lord Phillimore, ‘Sir John Edge and Mr. Ameer Aii. 
SE CHHAJJURAM. " e 
Be e EN | NEKI AND OTHERS. 


a 3 "NEA 37. 
d On APPEAL FROM THE Cas Cor OF THE PORE je s =: 


Prbcédure—Review—Constitution E Couri gurisdiston my other sufficient 
Sesion? Cade of Civil PE (Act 4 Ka 1963), Order “XLVI, Rults 
"1 and a E 


qu 


opt xLyrt, “rule 1 of the Code of Civil Procedare must be read as in itself 
definitive of the limits within which a ‘review ‘ofa judgment may be permitted: 
The-words, “any other sufficient reason,” mean.a reason sufficient op grounds 
analogous to those specified - immediately before. . Rule 5 of the same order pro- e 
vides for! the constitution ‘of the "Court to hear a review application. A ‘Court 
which is not properly constituted under that t rule has’ no SE to héar EY 


GË E D 


ES “review application, MM 
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Appeal from a decree of the Punjab Chief Court passed on.* 
review which *affirmed a decree of the SINUS UD Judge of 
Hissar, | : : p NEE 


The respondents as plaintiffs brought the present suit claiming . 
the right of pre-emption in the suit villages sold to the appellant. 
The main defence was that the respondents~ were suing on béhalf ` 
of third persons who had no right to préempt the villages 'and mm. 
consequence the suit was- not maintainable.- The trial Judge: 
S Kp ee On “appeal ‘by: the defendant to- 
the Chief Court; the case came before a Division : Bench consisting” 
of Scott Smith and- Leslie Jones, JJ. The Court allowed the 
appellant to adduce further evidence on the-issue whether’ the res- 
pondents were suing on behalf of third persons who had no right 
to pre-emption, ‘came to the conclusion that the ‘appellant’s conten- 
lion was made out and allowed the appeal. The ‘respondents then 
applied, undér order XLVIT; rule T. of the Code of Civil Procedure, 
fora review of this judgment on the grounds that.the Division 
Bench was wrong in allowing additional evidence and. thats the 


decision "was opposed to the . well-accepted law on the subject, 
The review application was ‘heard by a Division Bench consisting 


of Wilberforce and Scott Smith JJ. (Leslie Jones J. ‘being absent). 
The learned Judges, while holding that the first Division Bench 
was right in admitting additional evidence, held that their decision 
of the case had “proceeded upon an incorrect expesition of the 
law.” They granted the review and directed the “appeal to go 
before the Bench for their decision.” The case was then heard, by 
a third Division Bench consisting of Wilberforce. and ‘Le Rossignol, 
JJ. who held adversely to the appelant on other issues and dis- 
missed his appeal. jd Sue. 


The present appeal by the defendant against the decree egen 
in accordance with the judgment of the third Division Bench, came 
for hearing on the’ 30th January,- “1992, before thei Board. (Viscount 
Haldane, Lord Phillimore and Me Ameer Ah). Their Lordships, 
on ‘hearing the argument for the. ‘ap llants, the” réspondents aot 
being represented, felt that an important question of procedure aj to 
the powers and, jurisdiction. of Courts in review proce was 
involved in the appeal and. directed that the appeal should be .Aeard 
by a full Board. - < 


Lowndes K. C. ibd Dube for the the Appeligi V rte ju jurisdiction 
of Courts in India to entertain 8 review is exclusively, conferred by 
order XLVII of the Code of Civil Procedure. : Rule r- Pra the 


e 
— 


: Lochun (1).- 


Vor xxxv]: ;,. PRIVY coukcit. 
egrounds on;wbich:a review, may, be.granted’and rule 5 provides for 
the constitution of the Court to hear such a review application. In 
the circumstances of the present case, the review application could 
only be heard by.Scott Smith, J. the other Judge Leslie Jones J. 
being then absent from the Court : D _ Aubhoy Churn v. Shamont 
The Bench who heard the review application had no jurisdiction 
to grant the same on the gronnd which they did, namely, that the 


decision of the first Division Bénch proceeded upon an incorrect. ¢ 
^ exposition s of the law. “Once they came to the conclusion that, 


the additional . evidence . was properly, admitted, their jurisdiction 
to hear ` the ‘review on other grounds . ceased and the only course 
left open to them, was to dismiss the. review. i The words “any other 
sufficierit reason; » in rule I ‘must be read as meaning ' “any ground 
ejusdem generis with, those specified, » according to well established 
canons of. construction : Sandimon v. Breach (2); Reg v. Cle 
worth. (3). Tilináns & Co. v. Knutiford. (4) The jurisdiction of a 
Court” to. review its” judgment is widely different from that on 
an appeal. Although the Indian decisions are. at variance on this 
point, the weight of judicial, authority is in favour of the ‘appellant's 
contention, Under the earlier Regulation of 1814 and the Act of 


1859, -the Courts. eem to have had wider „powers. ` Hence the . 


z “decisions of. Courts under those enactments. do not. help the con- 
sideration of the ‘point The language of the later enactments (Acts 
“of 1877, 1882 and 1998) limita, the scope. Reference was also made 


“to Moheshur Sing Y. Bengal Government (5); JVusseerooddeen Khan 


Y. Indurndrain Chowwdhry- (6) 3 Nobeen Kishen v Shib Pershad (7) ; 


Koh Pok Y Moüng' Tay (8); Chinta Monee v. Pearee Mohun (9) ; 


. ad ub, Ram, v. Ram Lochun (10) 3, ` Koleemooddeen , v. Heerun Mun- 


dul (rr); Roy. Meghraj v. Beejoy Gobind (rz); Raman v. Karu-. 


i natha Il: Reasat Hossein v. A bdullah (14) ; Sheo ‘Ratan v. Lapp 


a (3) (1864) 4 B. & S. 927. 


2.13) (1836) 1. L. R. 2 Mad. DEN 


Wi 


Kuar (185 | Gopal Chandra Lahiri, y. Solomon.(16) ;, Gungapershad 


We Maharani Bibi, Eja Muhammad Yusuf Khan v. Abdul Raha- 


Q) assot L. R. 16- Calc. 788. (2) (1827) 7 B. & C. 96. 

| (4) (1908) 2 K. A 385. 

E (5) (1859) 7 Me I. A3285 ; 3 W. RP. CA, ` 

TE (61866) 5 W. R. 93 F.:B»; B. L. R. Bie Vol. 367% 

n P pend WR, ur, í. (8) (1868) 10 W. R. 143. 
. (9).(1870)15 W. R. 1 F.-B, 


| '(10) (1873) 19 W. R. 189. 
Di (1875) 24 W. R. 186. 


(12), 0873) I. L, R. 1 Ca¥ , 197. 
04) (1876) L. R. 3 I. A. 231. 

(15) (1882) I. L. R. 5 All. 14. |, , 16) (1886) 1. L. R. 13 Calc. 62. 
(27) (1884) L. R. 12 Is A :47.51]. LR. 11, Caleng79. ` 
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P.C man (1) ; Sulleman Hussein v. New’ Oriental -Bank "o; ; Katagiri» 
RE is Venkata Row v. Vellanki Venkatarama Row (3): NGA 
eg ES Yea EOS Tite pals 
Chhajja Ram The Respondents ' were not- Teprésented, E. E 
v. The judgment of their Lordships, was delivered by ' . ^' ^' ^ 
Neki. d 





Viscount Hàldane.-—This'appeal is brought from two judg‘ 
February, 27- ments of the Chief Court of the "Punjab and a decree following oh” 
them, which affirmed a decree of the Subordinate Judge of Hissar.” 
In the litigation out of which the appeal ‘arises the respondents were 
plaintiffs. They claimed to have validly exercised a right of pres" 
emption over certain lands which the respondent "Mrs. Forbes 
who was made a defendant only formally, had sold’ tothe appellant." 
Into the details of the transaction it is not necessary to enter al 
great length, for their Lordships are of opinion that the casé must * 
be disposed of on a principle: governing procedure which vlt 
appear presently. It is sufficient to state that'Mrs. Forbes solá ` 
to the appellarit her proprietary rights’ in the subject matter of 
the suit, two: villagess ‘called mariza “Kapèr and: _matiza Jani 
Kera, by a deed of sale on the and October 1915. The price,” : 
Rs. 42,000, was paid, and the appellant took possession. Shortly ~ 
afterwards the respondents other thah Mrs, Forbes sued the appèl: 
lant to set aside the sale and for'a decree for possession of the 
former.of the two mauzas on payment, of Rs, 15,000. They claitned 
that they were Gaur Bralimans by caste, and were occuparcy tenants 
of, that village and members of an agricultural tribe of the village ` 
within the meaning ¢ of the. Alienation of Land’ ' Act, XIII of 1966 
of the Punjab. ` “They further allegéd. ‘that no: “formal notice or ` 
information had ` been given to them of the _ proposed 3ale-óf thé" 
village, which' sale had been completed sport and collisively, - 
and ‘that they were entitled to. a tight of pre'emptioh. ` Among: "` : 
other defences raised by “the appellant was this, that in reality the" 
plaintiff respondents "were suing on behalf of third persons who ` 
had no right to* purchase the’ village, , and that in consequence no ^ 
such right of pre-emption could be asserted: « ‘on the’ Pat of the | " 
persons suing. NE SR 4 





The learned Subordinate Judge ‘tried . & hamber of | issues fn | 
the suit, which raised, among others, the : -question wheth the 
plaintiffs-were suing ‘for their own benefit and had a right x 
emption: Inthé end- he’ found in favour of the: "plaintiffs on all. 
the: material issues, including those raising the questions: just refer. = 


() 63 9) L. R. "éi TA. 10431. L. R. 16 Calc. 249. e SE A m 
(2) (1890) 1. L. Rus Bom. 267. : i $ 
(3) (1899-1900) L. R. 771. AL Geet L. 'R. 24 Mad. E Og N 
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exed to..- The “press ‘appellant ‘then appealed _to the Chief Court Pom 
of the Punjab. - A división Bench of that Court, consisting ` of Scott 1922. 


Sed 


. Smith and Leslie Jones, JJ., reversed the judgment of the Subor- Chhajja Rain 
«dinate Judge, holding that the plaintiffs’ claim for pre-emption’ was Noli. 

. teally-one.on behalf of third.persons who had no such right. They —— 
had allowed, as dn additional.ground of appeal, the contention to "#eount Haldane. 
be brought . before. them that the suit .had been instituted in the 

i interests: of: third persons who were. non-agriculturalists and had 
on that. account. no- right of: pre-emption; and had given leave to 
the: defendant to.adduce further evidence on the point, including 
the records of: certain proceedings. In the. result. they allowed the 

` ‘appeal, holding that. because the plaintiffs were not suing for them- 
selves alone;.büt for themselves dp conjunction with other persons, . 

4 their claim to pré-emption; was not maintainable. The plaintiffs then 
applied, under» order, 47, rule I, of the Code of Civil Procedure, 
1908, for. a, “review, ‘of, the judgment of the Division Bench, -on the 
_ ground. that: ‘the: ‘Division Bench ougbt not to haye ‘admitted the 

. additional ground. of. appeal and that the. learned Judges. were misled 

S _into, holding | that the, facts found be them  disentitled the plaintifs to 

8 decree. , TN Ee 
` The application for, review, came halore the same Chief Court, 

i not constituted as, before. but differently. Ar the second hearing 
the, Division. Bench was, made up of Wilberforce, Js another judge 
of. „the Chief: Court, and Scott Smith, Ja who had sat at the pre- 
vious hearing., "These learned Judges: held that - the previous Divi- 

‘ sion ‘Bench, was right - in „admitting the additional evidence, espe-' 
cially. as no -objeetion had been. taken be" the plaintiffs to its admis- 
. gion, | and Eat that. ‘Bench, did right- in considering, it.’ But the 

í second, Division, Bench. ‘thus , newly ‘constituted then proceeded 
"o deal: on, the. merits with. the judgment. brought. befóre them 
under. the; Code for -Teview, treating - the view of the law taken 
“by. the, previous. Divisign as. matter, tbat. ' was open to them'as if'on 
an appeal; , They held that the previous decision of the case had 

"EE: t proceeded. ‘upon an incorrect exposition of the law.” „Accepting 

on this, ground, the application for review, . they directed the ‘ appeal 
to go before “the Bench for their decision.” In. accordance with 

;this ferion the. case, Was, heard bya Division, of the, Chief Court 

constituted , of, ‘Wilberforce: ee and “another, Judge who. had not 
previously, heard it, Le Rossignol, J. - These learned Judges consi- 
dered certain other grounds, of appeal which „had, not been decided 
by;Scoit Smith. and;Leslie Jones, JJ. being,” immaterial . in the view 
which they, had ke: > They decided. tiene |. points: adyérsely to the 


` 
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Tube appéllánts and then followed the decision of Wilberforce-and Sort, 

Voie Saiih, JJ., at the second ip id the dd v and dismissed 
Chhajju:Ram the appeal. ' : " 7. Pd HUS s 
Neli. It will: be observed that the: gaston with which their Eë 
ee have to deal is “one concerned not with-appeal to'a Court of appeal, 
ee ' but with review by the Court which had already-disposed of.the 


čase: In England it'is only under ‘strictly limited circümstances . 
that an'applicatioh for such a reviewccan be .entertairied. In India, 

hosever, provision has for long past been :made by legislation for 

review in addition tó'appeal. .Butoas the right is the ‘creation of 
Indian statute law, it is necessary Zo see what such statutory law 

really allows.. The law applicablé:to the present case. is laid down 

by order XLVII, rule I, of the*Code of Civil Procedure 1908. 
; This Rule i is enacted i in the following: ‘terms :— 


“ Any person considering himself -aggrieved, (ay by a destesinr 
: ordér from which an appealis allowed, but form which no appeal 
' has been preferred, (2) by a decree or ‘order from’ ‘which no appeal 
is hereby allowed, or (0 by a decision “on a reference -from a Court 
of Small Causes, and. who, from the discovery of new and important 
matter or evidence which, after the exercise of due diligence, was 
not within his knowledge or could "hot be produced by him at the 
time when the decree was passed: or order made, or on account of 
some mistake or'error apparent ‘on “the face of the ‘record, or:for 
~ any other sufficient reason, desires to obtain areview of the decree 
pássed or order made against him, may apply for a review “of judg- 
ment to the Court which passed the decree or made the order.” 
` By rule V of the same order it is provided that— i 
* Where the Judge or Judges,’ or any one of: the “Judges, ‘who 
passed the decree or made the order a review of which is applied for, 
continues or continue attached to the Court at the tíme When an 
application for tlie review is presented, and is not" or are not preèlu- 
ded ‘by absence or other cause for a perio of six, months next:after 
the application from considering the decree or order to which the 
application refers, such Judge or -Judges or ang of them shall hear 
the application ane no other Judge or Judges a the: Court ehall 
hear the same, 
Their Lordships observe | that Wilberforce, Ts 4, Was Shore of 
the Judges who passed the decree of made the order reviewed, 
D They understand that Leslie Jones,” Ja was - precluded by absence 
from sitting. But this circumstance makes no difference to what 
is prescribed: by “rulé e It is clear. that Wilberforce, Té s 
- precluded by the “language from" hearing the aplication ind ini 
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` e dn itself would be a fatal objection to the judgment in review. The 


ta 


: Court, of review had to be composed of Scott Smith, J., alone, 


& circumstance not without importance for the larger considerations 
sh, follow. 


> But -larger considerations ` preserit themselves. - The ade 
` resenacts with ` "important variations legislation on ihe- subject of 
"review which has been i in operation fora Jong time past. 


“If their “Lordships felt themselves at liberty to. construe the 
Ee of order XLVII ot the Code of Civil Procedure 1908 
^ without reference to its history and to the decisions _upon it, their 
y ask ‘would, -not' appear to.be a difficult one. For.it is obvious that 
"thé Code contemplates ? procedure by way of review, by the Court 
“which: has already given judgment as being | different from that by 

way of „appeal to. a Court of appeal. The three cases in which 


a alone. mere: review is permitted are those of, new material overlooked ` 


1: by. excusable misfortune; mistake or error. apparent on the face of 
inthe. record, op KR * any. other. sufficient. reason;", The -first two alter- 
' tunatives.-:do not apply in the present case, and the expression 


- JiS:sufficient," if this were all, would, naturally be read as meaning 


?7sufficiency ‘of, a kind analogous to the two-already specified, that is to 
‘say to excusable failure, to bring to the notice of the Court new and 
^ Important ;matters, or error on. the. face. of the record. But'before 
qe Ee this restricted. construction, of the expression *' sufficient, " 

:dtis „necessary , to have i in mind, in the.first, place, that the provision 


. “zias to review, ,was-not introduced, into the (Code'for the first time in 


1908,.. but, appears there, a3 8 modification. of previous provision 
made-in earlier legislation ;-and, in the, second place,.that the extent 
© cof. the power. of a Court in India to review. its own decree under 
.1d_ successive forms of legislative provision has been the subject of a good 
uz deal -of-judicial: interpretation, not, however, in-all cases harmonious. 
-ukThat the:power ;given by the Indian Code is different from the 
e power - mhich. ,exists- in. England appears plain from 
oat Appeal discussed the: istry o of the. procedure i in England and 
E EE its limits. 


ning first to the earlier forms assumed in Indian E 
c Cu e matter in question, their Lordships observe ‘that the ‘Bengal 
"Regulation XXVI, of "ër, by sectio 2; confers ‘on thé Courts 


os Bee mentioned a power -of review “analogous: to that under í consi- e 


PET en i be pag 
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^ 'detation; excepting that the: expression. “otherwise requisite for’ the 
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P.C. eds of fasc s: *. is added, an expression which dy have í ogen,” ` 
ie E regarded as enlarging the scope of the word “sufficient, ” used d 

ri Has it was in much the same way as in the present Code. The express; 
x sion “requisite for the ends.of justice" is again introduced in 
eki. 


taco... section 8 of the Code of Civil Procedure of 1859. Buti in ‘the 
Viscount Haldane. Code of 1877 the language is varied, and the law is enacted 
SE in substantially ‘the more restricted words in which “ity is! 
enacted in the Code of r9o8.- Upon the construction of the 

language used from time to time by the legislature, there has been 

much divergence of judicial opinion. For example, even on the 

wider words in the Code of 1859, the High Court at Calcutta in- 

the case of Ray Meghraj v. Beejoy Gobind Nurral (1), adopted 

the restricted construction, and laid’ down emphatically | that there 

: could be no rehearing for the purpose of seeing whether a different 

conclusio on'the merits should be adopted. On‘ the other hand, 
in JVusseerooddeen Khan v. Indurnarain Chowdhry (a), the majority 
of the Court appear to have considered. that the wider meaning- 

should be attributed to the language. | 

Their Lordships have examined numerous authorities, and they 
have found much conflict of judicial opinion on the point referred 
to.- There is plainly no such preponderance of view in either 
direction as to render it clear that there-is any settled -course :of? 
decision. which they are under obligation to follow. - Some of the 
decisions-in the earlier casés may have béen influenced by the widers 
form of'expression' then in force, arid. these decisions may have? 
had weight with the learned Judges-who, in cases turning on.the süb- 
sequent Code, had'regarded the intention’ óf” the legislature: as" re 
maining unaltered. “But their ‘Lordships arè unablé to assume that 
the language used in the Codes of 187] atid 1908 is intended" [x 
leave open the questions which were raised. on the language used 
inthe earlier. legislation. "They think that rule I of order XLVII 
must be fead as in itself definitive of the'limits within which -1éview 
is to-day permitted, ‘and that reference to piactice undér former 
and different statutes is misleading.: So. construing it they interpret 
the words “any other sufficient reason” as.meaning a-reason spiert, 
on grounds at least analogous. o. those .specified : immedigtely 
previously. Scch an interpretation- excludes from the power eof. 
review conferred the course taken by the second and third Division 
Benches, composed of Wilberforce, -J., and Scott Smith, J^ and, 
by Wilberforce, J ,. and Le Rossignol, | Ja respectively. Kf désult. 

is that the judgrrents given by these two Division Bench ought, to 


(1) (1875) L L. R. 3 Cale, 197. E (1866) 5 W. Rs 93. 


` 
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io: set aside, and that of the Bendt of the Chief Court composed 


te of Scott Smith, J., and Leslie Jones, J., restored, so that the suit 


will stand dismissed.’ The sis ae eps must pay the: costs 
ds andi in the Courts Below. 

Their Lordships will humbly advise His Majesty accordingly. 
n L. Wilson & Co.:—Solicitors for the Appellant. - 
Ki Vil. N. , k kd cuia allowed. 
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SE DURGA CHARAN MITRA >. 

ar a Ay v. 

| ` RAJENDRA NARAIN SINHA.* 

< Specific Dy its eae of sale—Esiaie or kouse agent—Procuring 


purchaser—Authority to find a purchaser. 


7 An estate or house agent authorised fo procure A purchaser, has no implied 
authority to enter into an open-contract of sale. He must be authorised to make 
2 binding contract for sale. Such an authority may-be expressly conferred. 


- “There isa substantial difference between an authority to sell and an‘ authority 
to-find a. purchaser. Authorising a man to sell means: an- authority to conclude A 
sale; authorising him to find a purchaser means to find a man willing to become a 
purchaser, not to find him and also make him a purchaser: Rosenbaum v. 
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p- Appeal by the Plaintiff. 
i ‘guit for specific performance of a contract for sale of land, 


-The material facts appear from: the judgment. 

`- Babus Mahendra Nath. Ray, Bimala Charán ‘Deb, Pramatha 
Nath Banerjee and Tarakeswar Nath Mitra for the Appellant, 

Dye Dwarka Nath ` Mitter and Babu Bhupendra Nath Ghose 
for “he. Ee 


E T from Original Decree No. 149 of 1920, ER ‘the decree of Babu 


D. P. Ghose, Subordinate Judge of Alipore, dated the 22nd April, 1920, 
Di (1900) 2 Ch. 267". 
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“The judgment of the Court: was delivered by i > e 
Mookerjee, J.—This is én appeal by the. plaintiff ina suit - 
for specific performance of a contract for sale of land.. The Subor- i 
dinate Judge has dismissed the suit on the ground that there was 
no valid and complete contract between the plaintiff and the defen-., . 


dant for the sale of the property. - - Ds gh” 
On the ath June, 1619, the defendant Singh gave the. ee KE 
letter of authorisation to a man-named Bose : De 


“I hereby authorise you to negotiate the sale of the lands“ at 
Tolligunge I have recently purchased from Messrs. Martin and 
Co. Ifyou can secure a purchaser ‘to purchase the same ‘at the^ 
gross value of Rs. 16,000, T shall pay you Rs. 200 as your remus" du 
neration.’ If you be able to raise thé price to any amount above” d 
Rs. 16,000, you will be entitled to the excess amount fully ` ‘and I^^ 
shall be bound to ‘mention the whole amount in the conveyance. E OË 


. Please note that this letter of authority will remain in force for" S 
a fortnight only to complete the transaction ; after that this letter ` 
‘Will stand cancelled." | ZS 
* On the zoth Tune, : 1919, the ‘solicitors. of the plaintiff Mitra 
wrote the following letter to Singh : ‘Re. brickfield (belonging ‘ 
lately to Messrs. Martin and Co. and recently purchased By you) 
in Mutiapara Road, Tollygunge. ` $ 

Our client Babu Durga Charan Mitra, of No "3 Peary iin a 
Lane, Calcutta, has been approached. by the broker. appointed y^ Se 
you whom you authorised to sell the above land. Our client i ds Tn 
a purchaser for the property. and, he accepts the ferms contained ii “i 
the letter addressed by you to the Broker.” - 

On the same-date, Bose wrote as follows. to Singh : ! 

"I have this day sold by your order and for your account thë” ja 
lands in Tolligunge recently purchased by you: from ` Messrs. ` a 
Martin and Co., on the. authority . and. in terms of your. letter. of” 
authority dated the gth June. i95: Brokerage of “Rs, 290, e 
arranged has become payable to me.’ 

` On receipt of these letters, Singh appears to have. informad Boag 
that he ‘would not sell the land. Bose communicated this to Mitra,” ^ 
Theéreüpon, on the 21st June, 1919; the solicitors -of the E | ex 
wrote to the defendant and informed him that their client - “was ‘not j : 
, piépared to withdraw his acceptance of the contract. Bose ‘also ` 
“ informed defendant at the-same time that Mitra bad accepted the ' 
offer to'sell the land and insisted upon completion. Singh took oo: 
porties, of these iem Two days later,.the solicitors of ‘the - - plain: ' 
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tiff wrote to the defendaht that as the latter refused to complete 
the agreemént, the plaintiff would take legal steps to enforce his 
rights. This suit was theréafter instituted on the and July, 1919, 

` [tis well settled. that an estate or house-agent, authorised to 
procure a purchaser, has no implied ‘authority to enter into an open 
contract of sale. In Hamer y. Sharp (1) Hall V. C. decided that if 
you go to an edtate-dgént and tell him that you have a property to 
sell and that you waht a puretiaser, ‘hd you Gil bim what you have 
made up your mind ‘shall be the price, ‘and toa certain extent what 
shall be the conditions; ‘and ' you instruct him to try and find a 
purchaser, that is not sufficient to authorise the agent to make a 
contract without ‘any conditions whatever with “regard to the title. 
This décision ‘Was appliéd by Kekéwich, J. in Prior v. Moore (2) 
and Chidbirnv. Moore (3). In the cae last niedtioned, Moore 
authorised Newman to find D a “purchitéer for s some houses and to 
man to enter into a contract. Kekewich, J. held that instructions 
to a house arid ebfate agent to procüre a purchaser and to negotiate 
a sale do not amount to authority to the agent to bind his principal 
by a contract for sale of real ‘or léasetiold property, and observed’ 
as follows : “Newman was to find a purchiüser, and to negotiate 
a sale. Is that sufficient ? No ‘evidence’ was given as to custom ; 3 
no evidence was brought ‘to shew thät- ‘the position of a house or 
estate agent resembles that ofa brokér on ‘the Stock Exchange or 
any ‘other exchange. A hotise or- estato agent is in a different 
to deal, ‘which does not piss ‘by. a short instrument as stocks and 
shares do, but has to be transferred ‘after investigation of title and 
in accordance with strict laws. An ‘dgent for sale of real estate 
must be more formally constituted than a seller of stocks and shares 


and’ Secüritiàs of.a similar nature. There is no definite authority.” 


In Hamer v. Sharp (1), Vice Chancellor. Hall does not ‘decide’ the 
questiori of authority, but only. states his: opinion. I must perforce 


refer to Prior v. Moors (2), where I indicated.my own opinion dis- 


tincfly, tht instructions to a house agent to procure a purchaser 
and to ,negotiate a sale do not amount to ‘authority to the agent to 


bind his principal by contract. Here the ‘circumstances must not’ 


be forgottén, that Moore, on the'sécond occasion, told Newman 

what he was prepared to take for the twenty-nine houses. Newman 
(1) (1874) L..R. 19 Eq. 108. (a) (1887) 3 TeL. R. ou, * 

i KO (1892) 61 L. J. Ch. 674 5 67 L. T. 257. 
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wen 
then jumped at. the conclusion that he had power at that Price: te 
enter into a contract. That is,. in my opinion, not sufficient, an 
unless express authority i is given to theagent to sell, and fot “that 
purpose to enter into a binding contract, the principal’ E 


his final right to accept or refuse. 
sod ot Jon 


The rule was applied by Parker, J. in Thuman v. Best- (1); ato Ot 
the same effect, is the decision . of Chatterton, v. C. in Wilde Ves 
Walton (a) that when an owner of property employs an. ostate-agent, 
to procure a purcha:er or tenant at a specified price, the agent has; 5 
no implied authority to conclude. a contract for sale.. His, duty „is, 
simply to find a purchaser or tenant and to communicate his offer, 
to the owner. The Vice-Chancellor added that. it. was.a .common, 
practice to place. houses or estates -on the books of a number o 
house or estate agents at the same time, and if.each had Authority, 
to conclude a contract for .the owner, the result would, be. that. he; 
might become bound to let op sell the same premises . to several, 
different parties at the same instant. The decision of Field Lis, 
Saunders v. Dence (3) is clearly distinguishable ; there the vendor, 
bad himself bought only a right to the specific performance. of a 
contract, and. that was the matter which he agreed to sell throughs 
the auctioneer. . The decision of Romilly, M R.-in Wright, v... 
Bigg (4), also does not, affect the present question. , In that case, - 
Tootel was authorised by the defendant to-make.a proposal . of sale g 
of some.land to-the plaintiff, but to be. accepted. within. a Wek 
The plaintiff wrote to Tootel within that time, accepting the offer,;. 
but Tootel.did.not communicate. the acceptance until long. after., 
It was ruled that there was a valid contract which was not destroyed, 
by the neglect of Tootel to- communicate the acceptance tothe ¢ 
defendant.. There was no ‘contention raised .that Tootel had not. 
the requisite authority to make the proposal of sale. The view. V. Weni 
take is in harmony with that adopted by Ghose, J. in Purna. Chan... 
dra v. Indra „Chandra (5), and the decisions in- | Koylask. Neyn 
Tariney (6), and. Hyam v. . Gubbay (7), undoubtediy,. do mot, 
militate against our capdan: The essential question is, whether, 
the agent employed i is authorised. to make a binding contract efor 
sale. Such an authority may. be expressly conferred, . as, in Rosen, 
baum v. Belson (8. As Buckley J. points out, there is A ze 

(1) (1907) W. N. 170 397 L. T. 239. - (3) (1878) 1 L. R. (Ir.) 402 (405). a 
(3) (1885) 52 L. T. 644. EEN 

A (1852) 15 Beav. 592 1 92 "ROR. 568. — (s) (1921) L Le R. 49 Calc..3897 
(6) (1884) I.,L. R. 10 Cale. 588... (7) (1915) 20, C. W.N. 665. cx 
(8) (1900) 2 Ch. 267. Fe 


D 


i Atha a eR Pets urs NUS 
Vor. Xx] ick coUit. 
nti, difference tween an authority to sell and an authority td 
find a purchaser, Authorising a man to sell means an -authority to 
conclude a sale ; ; authorising him to find a purchaser means less 
than that ; it means, to finda man willing to become a purchaser, 
hot to find him.and also make him a. purchaser. - On the other 


band, in | Godwin v. Bfind (1), Bovill, C. J. beid bat where applica- 


tions’ to treat and view weré to be made to certain persons  déscrib- 
edi they: ‘had authority to enter into negotiations but not to enter 
int a contract for sale of the land. In the case before us; 
some’ stress has been laid’ ori the’ sentence in the letter-of authori- 
sition from Singh to Bose, ‘dated the gth June, 1919, ‘which states 
that the letter would remain in force fora fortnight only to com- 
pleté ihe transaction. But this: does not advance the contention 
of the plaimiff ; the- transaction mentioned’. is that specified earlier 
inthe letter, namely, ` to negotiate the sale and to secure a-pur- 
chaser: We hold -accordingly that the Subordinate Judge has 
correctly interpreted the terms of the agreement. between the par- 
ti&& as" disclosed. in the correspondence. 
= ` Tho:plaintifi who is himself a solicitor, appears to have realised 
thé difficulty: ‘of the situation, and in his cross-examination he endea- 
voüred: to ‘alter the-foundation of his claim. “He conceded that the 
broker had no authority to sell the property and that he-could not 
haves taken a conveyance or an agreement for sale from the broker. 
Ont this basis, it was contended before the Subordinate Judge that 
Ener from the: defendant was an offer. ‘by the latter and that 
th cUimintunication of his Own willingness to purchase the property 
cólisiítüted an acceptance of that offer. - The -Subordinate Judge 
has: gan field that the plaintiff could not be permitted to depart 
from his pleadings i in this’ manner, ` He has also pointed out that, 
in’sibstanes, there ` was at best an “offer, by the’ plaintiff to purchase, 


which was È ever accepted, and consequently did not ripen into a 


contract.’ In this view, it is not netessary ‘to consider the decision 
ofthe Fudicial Committee in Harvey v. Facey (2), which was men- 
tioned i in the course of argument and may require explanation. 

“Our conclusion is that the claim for specific performance cannot 
be “dustaiped and that the suit has been rightly discussed The 
EE GE dismissed with costs. 


ATM ` d | 7 Appeal dismissed, 
Q) (1868) : T "Ww. R. “(Eogh 39 L. R. 5C. P. 299 Note. $ 
(2) (1893)"App.-Cas. 552. 1. : ? 
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Limitation —Resenue sale—Adverse SE symbolical 4 posses- 
sion—Defaulting proprieter- Limitation “Act UX of 1908), Sch. de Art, 
144— Burden of Proof. D 

ant 


On the failure of an owner to pay the Government assessment, his GEN 
interest In the land is forfeited or ther determined, and under a sale for arrears, 
of revenue what is sold i is not the intorest of the. defaulting owner but the interest 
of the Crown, subject to the payment of the Government’ assessment, and thefé- 
fore the time limited by the Limitation Act only commences to’ rún from tlie date 


of the sale: Surja Kanta v. Sarat), E ^om 


' A person in adverse possession who occupies the disputed land- without pay- 
ment of rent to thé defaulting proprietor, is bound to surrender . possession of 
that land to the revenue sale purchaser when the sale is confirmed, and if „the 
land is not so surrendered, he renders himself liable for mesne profits, as he. ung 
lawfully keeps the Purchaser out of possession ` Saskikanta v. “Sarat (2). 


- Delivery of symbolical possession does not in any way affect the possession 
of; or give start to a, fresh period of limitation against, persons who are not par- 
ties to a suit or execution. proceedings : ` Satis T. "Brojogepal, (3) and other casts. 
This rule is applicable to the case o ‘ot “purchasers at sales for arrears of revenue n 
Kusuffer v. -Abdus Samad (4: and ‘other cases. i "Hs E 


"A person ` is ‘not a defanltin | próprietor, whose title’ was not perfected’ by 
adverse possession before the revenue Se 1 | Baikuntha v vw ' Basanta (5) and. other 
cases, - 5 z^ duds Z We 

In cases governed by article 144, -schedule, 1 to the Indian Limitation: Act, 
if the plaintiff has - succeeded in proving a clear title, the burden lies. on the 


defendant to prove adverse Posgesaion for the statutory . period, and possession. to 


Secretary a State v. Chellskani (6) and A Krishnan v Pes ingati A "E 
^ dax rsen 

Appeal by the first Defendant. De 
Suit for recovery of possession’ of land, with mesne . GE otir 


declaration of title. - f : wp due dus 


| > Appeal | from Original fae No. Ai of 1919, against the “decree: ot E 
Nalini Mohan Banerjee, Subordinate Judge of 24- UAM datei the 18th? 


^oc per 


September, 1918. t z cM 3 e... rud 


3 Y. (914):20 Co L. J. 5633 18 C. WENG 1281. B x So oe pay 
(2) (1921) 34 C. L. J. 415.. . E (3) (1918) 22 C. w. N. D arig 
(4) (1880) 6 C. L. R. 539. (3) (915) 23 C. LJ ër. Lo enis 
(6) (1916) L. R. 43 I-A. 1925 LT. R. 39 Mad, 617. ERU 

` Zei AMS 


“(7) (1921) 26 C. W, N. $66. 


Mon Ski) `. 0.02 geg count. .. 


et The material facts appear: from tlie judgment. 
Babus Sarat Chandra’, Rai Chaudhuri, Anilendra Nath Rai 
Chaudhuri and Pramatha Nath Bane+jee for the Appellant. 


Babus Mahendra Nath Ray, Baranasibasi Mukherjee, Haren- 
dra Frasad Sarbadhikart and Sarat Chandra Dey for the Respon- 
dents. E 
TER GE 70€ Se, bet nm s rS sc "v EN "AC 

^ The Judgment of the Court was deliyered by ` 

- Mookerjee, J .: This isan appeal by the first defendant in a 
| Sé ‘for recovery of possession of land, with mesne ‘profits, on declara- 
t Bon. at title.. , The disputed, .property -is,a tenure situated .in the 
f eastern s suburbs of Calcutta añd held on payment of revenue to the 
Secretary. of. State. The holders of the’ tenure defaulted, with the 
result that it was sold on thé 18th P ebruary, 1902, for recovery of 
arrears of-reveriue, under Act XI of 1859. The plaintiff became 
the purchasér at that sale for -a sum of Rs. "roo, and his purchase 
" took: effect ` fróm the agth June, 1901, “that is, from the date 
When the last proprietor had defaulted. The sale was confirmed on 
the and May, | 1902, the? “sale certificate’ "ras granted on the 21st 
, jine, ‘igor and the property ‘was - - delivered, to the purchaser on the 
: mt June, "£903, be beatsoftdrim in the customary manner. The 
" property wasin the occtipation of t-nants,. and the case for the 
plaintiff is that for some years after his purchase he was in possés- 
` gion by receipt of. rent from them, but that,’ ‘in 1915, a “suit for rent 
brought by bim. in the Court of Small Causes was dismissed, with 
. the consequence, that all-the tenants gradually got out of hand and 
withiiéld their -rents. According ` to ihe ‘plaintiff, this result was 
Brought a about by. one Abdur Rabáman, the. fifth defendant, a lead- 
Jing | tenant who, was disappointed, when he ‘could not secure from 
him a farming lease of the entire property. , .The plaintiff thereupon 
instituted the present suit on the zoth May,.1915, for declaration 
of his title by purchase and for recovery. of possession with mesne 
profits.” The first. defendant, who contested the claim, was a lady 
set up by the tenant defendants as their landlord. She asserted 
. that. She, was the real owner of the disputed" property, that.her title 
had- aot peen. affected by the’, revenue: sale, and that the suit was 
barred by, limitation inasmuch as she had been in Possession by 
receipt of rent from 1895. The Subordinate Judge has held that the 
plaintiff acquired an unimpeachable title by purchasé at the reve- 
nue sale, that he was in possession by receipt! of rent, .and that 
such possession continued to a date within twelve yeais prior to ne 
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institution of the suit, The Subordinate : Judge has further, held. that 


_ the title set np by the defendant bad no foundation in fact, s that 
- the story of her possession since 1895 was a myth and that, ker 


interference with the enjoyment of the property by. the daf hé had 
not extended over-a period of twelve years, In this view, the 
Subordinate Judge has decreed the suit. On the present, appeal, 
the findings of the Subordinate Judge upon the -question, of ti iile 
have not been controverted, and the argument has been, restricted 
substantially to the question of limitation. It is plain, however, 
that when' the evidence of possession is scrutinised, the: history’ ‘of 


` the title cannot be ignored. i 


It is indisputable that a two-thirds share of the propo in ‘suit 
was purchased on the 22nd January, 1881 by one Hanif (for, the 
benefit of himself and-his co-sharers) in the name of, his moth er 
Bipatti. The remaining one-third share was purchased in the. name 


A 


cf Hanif himself on the sth January, 1896. The first | defendant i iB 


one of the four daughters of this Hanif. But she. repudiates the 
title of her father and asserts that the tenure. was ‘owned KH her 
father-in law Hingu. According to her, the, property belonged at 
one time to Sukurannessa, who was succeeded “by her “son. “Babu, 
from whom it passed by' inheritance, to his maternal uncle Hingu, 
who was the father-in law of the defendant-and made a verbal $ gilt 
of the holding to her at the time of her marriage in or about. the 
year 189 5. The Subordinate Judge has :pointed ont (bat there 'i is 
not a scrap of paper brought forward to support this story, which he 
describes as “a tissue of- falsehood of the blackest type,” “This 


''view—so: emphatically expressed—has not been. ‘assailed, on 


behalf oi the cefendant appellant in this. Court. This’ "ee 
has been wisely adopted, for. an examination of ` the ` Tëcord 
leaves no'00m for' doubt that the Subordinate Judge had Are 


" reasons to disbelieve the evidence adduced by the defendants, 
` There’is‘further-the remarkable fact that "while, after ` ‘the’ revenue 
- sale, Hanif took every conceivable step for its cancellation, on the 

allegation that he was the proprietor, there is- no’, ‘trace that the , 


appellant interested herself-in‘the matter in .the remotest deër, 
‘We agree with the Subordinate Judge that Hanif and. his co: -sharers 
‘were the proprietors'of the holding “i in suit- at the time, A the | reve- 


- nue sale, and that there is no foundation for the ‘story, that. Hingu 


had made a gift thereof to the- -defendant in 1895. "This xonclu- 
sion is, no doubt, not necessaty to support the ‘title of the ‘plaintiff, 
inasmuch ‘as lie acquired an indefeasible title to'thie- tenure by his 
“purchase at the revenue sale, whoever ‘might - have , been’ Joe's pro- 
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**Srietor at the'timé ; but, as we shall presently see, the question of ` 
title has an important bearing upon the question of possession 
DS which must be investigated for the determination of the issue of 
23 “imitation. In this connection, we “may usefully recall the rule 
,hünciated. by the Judicial Committee in Surja Kanta v. Sarat 
“kanda; (r) where Lord Atkinson observed as follows : “On 
the failure of an owner to pay the Government assessment, his 
“estate or interest in the land is forfeited or rather determine, and, 
S under a sale for arrears of revenue what is sold is not the interest 
of the ‘defaulting owner but the interest of the Crown, subject to. 
ithe. payment of the Government assessment, and therefore the time 
limited by the Limitation Act only commences to run from the date 
d of the sale.” This principle was applied in a later stage of the 
ont goë litigation, Sashikanta v. Sarat Chandra . (a), when it Was | 
i) ruled that a person, in adverse possession who occupies the disputed ` 
land ‘without payment of rent to the defaulting proprietor, is bound 
NE Surfender possession of that land to-the revenue sale purchaser 
, When the sale is confirmed, and if the land is mot: so surrendered, 
he “renders himself liable for mesne profits, as he unlawfully keeps 
Dë purchaaer ont of possession. In the present case, however, 
while the sale took place on the 18th February, rgoa, and was con- 
5 Së on the and Máy/'1902, this suit was not instituted till the aoth 
; May, 1915, that is, afterthe lapse of more than twelve years from 
; either of these dates. There has, consequently, been considerablo 
discussion at the bar as to the legal effect of the delivery of possession 
Which took’ place on the rst June, 1903, that is, within twelve years 
„a Hor to, the commencement of this litigation. The , rule deducible 
bregom the judicial decisions relevant to the subject is that delivery of 
sia Symbolical possession does not in any way affect.the possession of 
3 ml- give start to a fresh period of limitation against persons who are 
out parties to a suit or execution proceedings. The decisions of 
«, the Full Benches in /uggobandhu v.'Ram Chunder (3) and /uggo- 
` undi V. Purmanuhd (4), make this principle applicable to 
, delivery of possession ‘to decree-holders and execution purchasers, 
an Titis position has since been approved by the Judicial Committee 
in “Radha Krishna v. Ram Bahadur (5), where Lord Sumner stated 
ps ""thà&symbolical possession is sufficient to interrupt adverse possession 
aim "e when “the &dverse possessor is a party to the execution proceedings 


Mie ih which the aymbolical possession is given; as regards ` persons 


ed HUI 


ait - g d1) 4914), so C. D. 563 D 18 C. Wi Naradi. 77 ' 
Ee (i91) 34 C. L. J. 415. (3) (1880) 1. L. R. 5 Calc. 584. 
(4) (1889) I. L. Re 16 Calc. 530» (5) (1917) 27 C. L. }. Ion, — 
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not so parties, only actual dispossession can interrupt their adverse," 
possession ; see Satis v. Brajagopal (1); Ramjan v. Chunder, 
Mohan (2); Doyanidhi v “Kelai (3) ; Narain v. Lalta (4) ; Saduila 
v. Joynabunnessa (5). The same principle has been extended. to 
the case of purchasers at sales for arrears of revenue : Mosuffer., y: 
Abdus Samid '(6) ; ; Mir Wasiruddiny Lala Deoki Nandan; Gi 
Dursan Singh v. Bhawani Koer (8); Sahadora _v. Nabin 
Chand (9) Now, in the case before us, as the first defendant clajmg 
to have been an adverse possessor, the delivery of possession could. 
not operate to arrest the effect of the tule of limitation .in;her 
favour. It is worthy of note that she does not assert that her ‘title 
had been perfected by adverse possession. before the revenue gales 
she cannot consequently be regarded as a defaulting proprietors: 
Baikuntha Nath v. Basanta Kumari (to); Aftar v. Brojendra (1 s 
Jitendra v. Mohendra (12) ; Mahim ' v. Piyari (13). We must accord- 
ingly investigate the question, whether the first defendant wasin 
possession of the disputed tenure, and if so, from what 
date. : : 


"e boi us 


The case for the. plaintif is thåt she received’ the “disputed 
property in or about the year: 1895 by way of gift from her athi: 
in-law who was the: proprietor -thereof: 'andithat - she exercised "adil. 
of possession in her character as rightful owner. : The théory^ that 
her father-in-law was the owner and made a gift in her favour Hat 
as we have seen, completely broken down. Consequently, if she 
did infact exercise acts of possession’ in respect of the disputed 
land, they could not be attributed to a claim of title ge rightful 
owner, Such evidence of possession as she has produced " has 
been disbelieved by the Subordinate Judge. No intelligiblé 
hypothesis has been propounded why Hanif, who has been ‘deséribed 
as a rich merchant,.should allow himself to be’ dispossessed by his 
daughter. Indeed, there is no. tangible evidence to show” dist 
between 1895 and 1902, when Hanif was the proprietor, ` (the "Bot 
defendant interfered with his possession and collected rent from 
the tenants who occupied the land. If she had in fact “Beénein 


(1) (1918) az.C. W. N. 807. e (2) (1907) 7C. L. J. 640. > E 


(3) (1882) 11 C. L. R. 395. ^ (4) (1899) 1. L. Riar All,-269.9-.:1 
(s) (1916) gal. C. 703. . (6) (1880). 6 C. L. R. 539. — id 
(7) (1997) 6 C. L. J. 473. (8) (1913) 17 C. W.-N. 084. cp! 
(9) (1914) LL R. 42 Calc. 633 ; 20 C. L, J. 4943 19 C. W. N. 1030. 

(10) (1915) .23:C. L. J. tgte, , - (tr) (gts) 24 C. E. J. 6o... 

(12) (1914) 24 C. L. J, 62, eI apud e 





(13) (1916) L L. Re. 44 Calc, 412 ; 25 C. L. J 99. 
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* possession, she might, in the normal course of events, have been 
expected to exert herself to save the property after the sale for 
arrears of revenue. On the other hand, as we have seen, it was 
Hanif who took steps to set aside the sale, appealed to the Com- 
missioner, applied for review, and when every effort failed, he 
applied for-a refund of the surplus. We feel no doubt that Hanif 
wasin possession as proprietor up to the date of the revenue sale. 
In thé examination of -the evidence on this part ofthe case, we 
should not lose sight of the principles enunciated by the Judicial 
Committee in Secretary of State v. Chelli Kani (1), and Krishnan v. 
Peringati (2), where Lord Shaw pointed out that in cases governed 
be Art, i44 of the schedule to the Indian Limitation Act, if the 
plaintiff has succeeded in proving a clear title, the burden lies on 
the defendant to prove adverse possession for the statutory period, 
atid: possession to be adverse must have all the qualities of ade- 
quacy, continuity and exclusiveness ; see also /aickamd v. Girwar 
Singh (3), and Raja Sivaprasad v. Hira Singh (4). The evidence 
of possession by Hanif fits in with the state of the (de: on the 
other hand, the story of the defendant that she was in possession 


discredited. In such. circumstances, the Subordinate Judge has 
rightly. believed that Hanif was in possession up to the time of the 
sale. , We have next to consider the question of possession after the 
revenue sale. The plaintiff asserts that he obtained delivery of 
possession from the Collector and got himself registered both in 
the ! Municipality and in the Collectorate. This has been proved 
beyorid doubt. The plaintiff further asserts that Abdur Rahaman 
helped tb collect the rent on his behalf and that the municipal 
dues v were paid on his account, till Abdur Rahaman was disappointed 
and set. up the first defendant as the landlord of the property. This 
bas, ‘been believed by the Subordinate Judge, and his view is fully 
supported by the evidence on the record. The plaintiff has been 
placed ata great disadvantage by reason of the death of his officer, 
Haripada Mookerjee ; he died of smallpox and it is stated that 
thé papers in his possession were destroyed after his death. This, 
we thimk, is by no means an improbable story. The Subordinate 
Judge has further pointed out that the evidence of the municipal 
bailiffs and the endorsements on the municipal bills show that 
Abdur Rahaman paid thé m tax as the agent of the plain- 


(1) (1916) L. R.343 V. A. 192 ; 1.'L6 R. 39 Mad. 617. : 
(2) (1621) 26 C. W. N. 666, (3) (1919) I. L. R. Ar All. 669, 
(4) (1921) 6 Pat. L. J. 478- Can te : 
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tiff and not of the defendant. This arrangement went on till at 
least 1913 and the collection papers. of the first defendant’ must have 
been got up to.support an untenable story. The evidence has been 
minutely discussed before us, and we have arrived at the conclusion 
that the views of the Subordinate Judge upon the question of pos- 
session, both before and after the revenue sale, cannot be success- 
fully asssiled. We hold accordingly that Hanif was in possession 
up to the time of th^ revenue sale, that the plaintiff thereafter’ "6b- 
tained possession as purchaser, and. that he was in such possession 
up to atleast 1913. The suit is consequently not barred, by 
limitation. . : . E 

. The decree of the. Subord: nate Judaeis gegierft affirmed and 
this appeal dismissed with costs to the plaintiff respondent. a- 
A. T. M, Appeal dismissed, 
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Before Sir Asutosh Mookenjee, Knight, Judge, and Mr.. Justia 
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Sdn E if can direct Bhog to be participated by some persên— 
Document, if necessary for valid dedication.—Rule, of determin alion Chari- 
table corporation —Shebaitship, on whom vests— Direction for manage- 
ment——Inference defi ating right. V. d ees GH 
It is competent ‘to. the. founder of an, endowment, not gag to rengka the 

line of succession to the shebaitship in the descendants of his sons. but also to 

direct that the descendants of his daughters would be entitled to participate in 

the bhog offerings dedicated to the idols established by him. A 


The right to participate iu the distribution of prasad or consecrated, food 
possesses special importance in the ‘eyes of devotees. 
^A charitable corporation, ih so far as it is charitable, is the creatu of the 
founder : : St. John’s College v. Todiugton (1). - ^ . 


*Appeal from Appellate Decree No. 960 of. 1930, against tho des of Babu 
Bijoy Gopal Chatterjee, Subordinate Judge of Asansol, dated the rath January 
1920, affirming that of Babu “Nalini” Kanta Bose, Meant ot Asansol, dated the 


a3rd March, 1918. ` Moa E Uus pene 


(1) (1757) 1 Burr. 158 (200). Re ic Ue E 


e 
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Kiat of document is not essential for the | purpose of a valid dedication 
which may be inferred from application of proceeds and family conduct : Muddun 
«Zal v Komul. Bibes (1) and other cases. : 


123A rule of determination is looked for in the case of religious or quasi-reli- 
; gious institutions in their usage, because it isan index to the Intention of those 
„who founded and endowed them and who have since kept them up: Venka£ackala- 
Zei v. Subbarayadu (2). 


- The proof of intention of the founder of religious institution ace almost 
“conclusive where the usage is immemorial, though {he intention may be presum- 
ed from a number | of instances extending over a limited period, provided only that 
"he existeüce-of an invariable ‘practice is made out by clear and unambiguous 
* evidence : Raghab v: Vidya (3). = 

According to Hindu law, when the worship of an idol has been founded, the she- 

Ubaitship' is vested in the founder and his heirs, unless he has disposed of it other- 
wise, or there has been some usage or course of dealing which points to a different 


< mode of devolution : Goswami ve Romanlalji (4) and other cases. 


A founder, who is competent to provide -for the government and administra- 
tion of the trust, can give a direction for its management, which is not inconsis- 
tent with its character as a religious and charitable trust. The test in each case 
is whether the direction given by the founder is inconsistent with the nature of 
the endowment as a religious and charitable trust and is a colourable device for 


the evasion of the law of perpetuities, 


“There is a fundamental distinction between a_gift to a sentient being and an 
offering or dedicaticn to a deity ; subject to special usages to the contrary, the 
offerings do not become the property of the officiating priest, hut contribute to the 
maintenance of the shrine with all its rights, ceremonies and charities: Girija- 
nund v. Sailajanund (s; and other cases. 


The Court will be slow to draw an inference which will defeat a right that 
has been exercised without question during‘a long period, and ‘unless such infer- 
~ ence is irresistible, the Court will presume everything that is DESEN possible 


e “to. "presume, in favour of such a right. 


“7% - Appeal by. the Defendant. 


Suit for declaration and for consequential relief. 


Si o, 


"Thé material facts appéar from the judgment. 
AD -Babus Hira Lal Saryal and Bireswar Bagchi fot the Appellant, 


Babus Mahendra Nath Ray and Males Chandra Banerjee 
` efor the Respondents. di e 
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Mookerjee; J.—This is an appeal by the first defendant in a 
suit for declaration that the plaintiffs are entitled to participate in ° 
the Bhog offered to three idols and for consequential relief. One 
Gopinath Chatterjee, the common ‘ancestor: of the plaintiffs and 
defendants, more than 200 yéars ago consécreted an image of 
Vishnu. His sons Nanda Dulal Chatterjee and Durga Charan 
Chatterjee followed i in the footsteps of their father ; ; each of them 
consecrated an ‘image of Siva, ‘and Durga Charan Chatterjee conse- ` 
crated in addition an image of Kali. Temples were erected—those 
now in existence were consecrated in 1792 and 1801—and elaborate 
arrangements were made for the daily worship. Properties were 
also dedicated to.secure the due performance of the worship, though 
this is not directly evidenced by a written document, But the exe- 
cution of a document is not essential for the purpose of a valid dedi- 
cation which may be inferred from application of proceeds and 


. family conduct: Muddun Lal v. Komul Bibee (1); -Manohar v. 


Lakhmiram (2) ; Abhiram v. Syama Charan (3). It is established 
that from a long time past, service lands have been held by persoris 
who discharge | various duties in connection with the temples and the 
worship, such as the Dome who beats the „drum during the daily 
puja of the ZAa£urs, the barber who supplies flowers and Bel leaves 
for the Puja and provides light at dusk in the temples, the gardner 
who supplies plantain leaves, the woodman who procures fuel, and 
the fisherman who supplies fish for the Bhog. There is further 
evidence of the existence of a bund or tank which covers ah area of 
1100 bighas, of gardens and of other lands, the income whereof is 
regularly appropriated to meet the expenses of the Puja including 


the Bhog offering, It is not necessary to determine here whether 


the dedication was of the completest kind known to the law: /agit- 
dindra v. Hemanta Kumari (4); or whether the property was secular, 
charged with a religious trust: Ask«tosh v. Doorga Churn (5). It 
is sufficient to hold, as the Courts below have done, that there is 
an endowment and that the i income thereof has been and is applied 
for the performance of the daily worship of the idols including the 
offering of the Bhog. 4 


The plaintiffs allege that they and their ancestors, who are 
descehdants of the founders through their daughters, participated 
in the cooked rice 440g from generation to generation till the Det 
defendant obstructed them. on His 31st December 1914. ‘The 


(1) (1867) 8 W. R. 4a. (a) (0887) L L. R. 12 Bom. 247. 
(3) (1909) L. R. 36 I. A. 1485 I. L, R. 36 Calc. 1003 (1012); to C. L. J. 284. 
(4) (1604) L. R. 31 l, As 2035-1. L, R. 32 Calc. 129.7 

(5) 0879) L. R. 6 LÀ 182; I, L. R. 5 Calc, 438. 
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» Courts below have concurrently found that the descendants of the 
founders i inthe male line have been the shebaits, and as their 
number increased, they arranged ` amongst themselves to carry on 


“the worship, as is common, by turns or falas. The Courts have 


farther found that the descendants of the founders in the female 
line: have always participated in the Dhog after it has been duly 
offered to the idols. From the long continuance of this arrange- 
ment, which has been in operation now for several generations, the 
Coutts have come to the conclusion that this system must have had 
ite origin in a direction given by the founders. This was a legiti- 
mate inference, for as stated by Muttusami Ayyar, J. in Venkata fe, 
Subbarayadu (1), a rule of determination is looked for in the case of 
such institutions in their usage, because it is an index to 'the inten- 
tion of those who founded and endowed them and who have since 
kept : them up: Greedharee v. Nundbishore (2); Thackersey v. 
Hurb&um (3) The praof of the intention of the founder becomes 
almost conclusive, where, as here, the usagé's immemorial, though 
the’ intention. may be presumed from a number of instances extend- 
ing | over a limited period, provided only that the existence:’of an 
invariable: practice is made out by clear and unambiguous evidence : : 
Raghab v. Vidya (4). ` 

. The question, thus arises, whether it was competent to the 
founder to direct that the shebaitship shall be vested in his des- 
cendants through his sons, and that his descendants through his 
daughters should have the right to participate in the Aog offering. 
The f first defendant, who alone amongst the shebaits contests -the 
claim ‘of the plaintiffs to participate in the Aeg offering, has not 
been.able to invoke any general principle or to cite any authority 
in support of ba contention.. In the words of Lord Mansfield -in 
St John's College e. Todington (5), a charitable corporation, in so 
far as it is charitable, is the creature of the founder. On this view, 
Lord, Hardwicke bad ruled in Green v. Rutherford (6), that the 
founder: ‘may provide for the government-and administration of his 
creature And the application i in perpetuity of the revenue ; see also 
Alios. v. Bury (7) which was ultimately decided by the House 
of" Lords : “Philips ve Bury (8), and contains, an elaborate 


ai (1889-90) 1. L R. 13 Mad. 293 (293). (a) (1863) Marshall 573. 
Di (1883-84) I. L. R. 8 Bom 432 (456). ((Q (1915) 34 1. C. 875. 
(5) (1757) 1 Burr. 158 (200). (6) (1750) 1 Ves. Sen. 462 (472). 
o (1690) t Ld. Raym. Ei ‘Combi 268 ; Holt, 715 5 4 Mod. 106 ; Skin. 447 3° 
Carth; 180 5 d 7 Shower 360 ; aT. R. 346. . 
" (8) (1694) Shower P. 6; 35: 
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review of the rights of founders of charitable and religious- trusts. 
This i$ subject to the reservation that a founder. may not, unless 
special power has been reserved in this behalf, after the constitution 
of the corporation, vary the trusts or modify the application of. thé 
endowment or its revenues: AK. v. Cambridge (1); Ex Parti 
Bolton School (2) ; A. G. v. Dulwich Collega (3). These principles. 
have:been applied in.the case of'religious endowments. created ‘in 
accordance with Hindu law. According to that law, when the 
worship of an idol has been founded, the shebaitship is. vested’ in 
the founder and bis heirs, unless‘-he has disposed of it. otherwise,: 
or there has been some usage or course of dealing “which points: to 
a different mode of devolution : * Goswami. ya . Romanlaljf; (AY 
Jagadindra v. Hemanta Kumari (3) ; Mohan. Lalji v.:Gordhan (6):3 
Kunjamani ve Nikunja (1). Theré is no reason why: thez:founder, 
who is competent to provide for the government and administration 
of the trust, should not be able to give a direction for its -manage-- 
ment, which is not inconsistent with its character as a religious and. 
charitable trust. No doubt, as held in /sgeut Mohini: v.. Sokhee- 
money (8), the grant once made cannot be resumed and is irre- 
vocable ` but so long as the foundation continues, the. shebait..is,. 
on the one hand, bound to carry out all legitimate , directions:. given. 
by the founder at the time of the establishment, and is, op Oe other 
hand, free to manage the trust without interference by him or his’ 
representatives : Zeerzaruppa v. Soonderajien (9). The test in each. 


case is, whether the direction given by the founder, is inconsistent,’ 
with the-nature of the endowment as a religious and charitable’ 


trust and is a colourablé device for the evasion of the law: of : per 
petuities. There may be room for controversy in & concrete .case;! 


whether the dedication is in reality for a charitable purpose or. is.” 
designed for private aggrandisement : Fatmadidl v. A. G. (10); Lei 


v. Bapuji (11); Yeap v. Ong. (12); Commissioners v... Pemsel (13).: 
But there is manifestly no room for such doubt in the present case, 


There is unquestionably a genuine and valid, debuttar which: has ` 


(1) (1765) 3 Bur. 1647 (1656). ~ (a) (1789) 2 Brown C. C. 662. .. E 


(3) (1841) 4 Beav. 255. : . ` E 

(4) (1889) L. Ra 16 1. A. 137 j E: LR. 17 Cale. 3. : 

(5) (1904) L. R..31 I. A. 203 ; I. L. R. 32 Calc. 129. 

(6) (1913) L R, ELE 97 ; LL R, , 35 AIL 285 5. 17 CL. J. mn 

(7) (1915) 22 C. da J. 404 ; 20 C. W. N. 314- , Ee 
` (8) (1871) 14 M. I. A, 2895 10 B. Le R. 19 ; 17, W. San ` 
(111 (1887) I. L. R. 11 Bom. 441. ,, 


" Dä (1875) L. R. 6 P. C. at, | 
(13) (1891) App Cas. 531 


* Lo (1851) Mad. S. D. A. 57- p Dei (1881) 1. L. R. 6 Bom, à 2m 
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-been in existence for more than two centuries ; the shebaitship has 
-been enjoyed by the descendants of the sons of the founder; at 


the same time, after the žog offerings have been made to the idols, 


'the.descendants of the daughters of the founder have participated. 


in them.’ The Court will be slow to dras an inference which would 
defeat a right that has been exercised without question during so 
long a period as the present, and unless such inference is irresistible, 
the Court-wil presume everything that is reasonably possible to 
presume, in favour of such a right. Itis now well settled that, as 
explained.in BAupati Math v. Ram Lal (x), there is a fundamental 
distinction between a gift tó a sentient being and an offering or 
dedication to'a.deity. -Subject to special usages to the contrary, the 
offerings ‘do not become the property of the officiating priest, but 
contribute to the maintenance of he shrine with all its rights, 
ceremonies and charities: Girijanund v. Sailajanund (2); Shibes- 
souree v. Mothooranath (3); Chotelal v. Manohar (4): Ram 
Prakas v. Anand Das (5); Kalyana v. Kasturi (6) We need not 
describe here in detail the normal type of continued worship of a 
consecrated image,—the sweeping of the temple, the process of 
smearing, the removal of the previous day's offerings of flowers, the 
presentation of fresh flowers, the respectful oblation of'rice with 
flowers and water, and other like practices. It is’ sufficient to state 
that the deity is, in short, conceived as a living being and is treated 
in the same way as the master of the house would be treated by 
his humble servant. The daily routine of life is gone through with 
minute accuracy ; the vivified image is regaled with the necessaries 
and luxuries of life in due succession, even to «he changing of 
clothes, the offering of cooked and uncooked food, and the .retire- 
ment to rest. The dedicated food, known as bhog is, after com- 
pletion of.the worehip, distributed in charity amongst members of the 
family as also among guests, invited and uninvited, for in the oldest 
Brahminical writings, hospitality is regarded as the discharge of a 
common debt to humanity and the guest is honoured as a divinity. 
In our opinion, a direction that the descendants of the daughters 
of the founder should participate in such a distribution of conse- 
crated food, is in no way inconsistent with the purpose of the 


(1) (1509) 1. L. R. 37 Calc 1283 10 C. L. J. 355 
(a) (1896) LL R. 23 Calc. 645. 
13) (1869) 13 M. I. A. 270 ; 13 W. R. P. C. 18. 
(4): (1899) L. R. 29 1, A. 199 3-1 L. R. 24 Bom, so. 
"(ei (1916/ L. R. 431. As 73; 1. L. Re 43 Calce 787 ; 24 C. L. J. 116. 
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endowment. The pecuniary value of the d4og may be and in:the 
present case is-insignificant from a, secular point of view. 
the pious Hindu, the worth of prasad or consecrated food, which 
has been dedicated to the deity, cannot be measured in money ; 
and the right to participate in its distribution would obviously 
possess special importance in the eyes of the descendants of the. 
Our.conclusion is that it was competent to the founder, ` 


1 


founder. 


[Von XXxvi 


not only to prescribe:the line of succession to the shebaitship in 


the descendants of his sons, but also to direct that the descendants’ 
of his daughters would be entitled to. participate in the . Aha offer- 
ings dedicated. to the idols established by him. 


The result is that the decree made by the Subordinate Jadge- dn. 
concurrence with the trial Court is contras and this appeal dis ' 


missed with costs. 


A, TM. 


Be Jore Sir PT Mookerjee, Knight, Judge, and Mr. Jln 
Manian: 2 


GOUR KRISHNA SARKAR AND ANOTHER . 


v. 


NILMADHAB SAHA AND OTHERS.* © 0s 


Apteal, maintainability of—Review, grant o/—Original decree vacated— Order,. ` 


B 


proper, when review granted—Appeal from original decree— Civil Procedura 


Code (Act V of 1908), O. 47 Rr. 8, 11. 


But to. 


Appeal dismissed. 


When an application for review is granted, the decree previously- made EN S 
vacated, with the consequence that an appeal preferred against that decion can c 


no longer be prosecuted : Kanhiya Lal v. Baldeo (1). 


When a Judge decides to grant an application for review, he should record an 
order to that effect, and a note thereof. should be made in the register -unddt 


O. 47 R. 8ofthe Code of Civil Procedure, 


whether the decree is to be vacated in its entirety o or not. 


* Appeal from Appellate Decree No. 218 of 1919, against the decree of R. É. 


of E 


pane! $ 


The order should state clearly - 


* Jack Esq., Special Judge of Nadia, dated the 18th” May, 1919, afürmidg that of 
Babu Asutosh Chattērjeé; Revenue Officer of- Krishnagar, dated the SÉ Deo: 


ber, 1916. 
(1) (1905) f. L. R. 28 All. 240, 
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. Artview proceeding commences ordinarily with an ex parte application. 
The Court then may either reject the application at once or may granta rule 
calling on the other side to show cause why the review should not be granted. In 
the second sage the rule may either be admitted or rejected, and the hearing of 
this rule may involve to some extent an investigation into the merits If the rule is 
discharged, then the cage ends. If, on the other hand, the rule is made absolute, 
then the third stage is.resched ; the case is reheard on the merits and may result 
ina repetition of the former decree or in some variation of it. Though, in one 
aspect, the result is the same whether the rule is discharged or on the rehearing 
the original decree be repeated, in law there is a material difference, for in the 
Jatter case, the whole matter having been reopened, there is a fresh decree ; in 
the former case, the parties are relegated to and still rest on the old decree. 
Consequently, the order appropriate toa discharge of the rule is the rejection of 
the application 3 an order so made terminates the second stage of the proceed- 
~ ings, and there is no third stage for the re-hearing of the case: -Vadilal v. 
Fulchand (1). : 
. Appeal by the Defendants. 

Proceeding instituted by the landlords respondents under 
section rog of the Bengal Tenancy Act for the settlement of fair 
and equitable rent in respect of the lands in their possession. 


s 


"The material facts appear from the judgment. 
Babus Mahendra Nath Ray and, Baranasibasi Mookherjee for 
the Appellants. 
Babus Ram Chandra Masumdar and Amarendra Nath Bose 
for the. Respondents. 
C. A. V. 


The judgment of the Court was delivered by 


Mookerjee J: This is an appeal by the tenants defendants in 
D proceeding instituted by the landlords respondénts under section 
105 of the Bengal Tenancy Act" for the settlement of fair and 
equitable’ rent in respect of the lands in their possession. 

An objection has been taken by the rcspondents on the ground 
that the appeal. has become infructuous, as the decree which is 
assailed has been vaeated by, the lower appéllate Court as the result 
of an application for review of judgment presented by the tenants. 
It ses that the judgment of the lower appellate Court was 


pronounged ` on the 6th: May, 1918. On the 18th July, org the _ 


tenants made an application for review of judgment. The Court 
thereupon directed notice to be served on the landlords aà required 
by O. 47-1. (2) (a); Civil Procedure Code. ‘On the. 14th Novem- 


ber 1918, during. the pendency of the application for review of Judg- l 


(1) (1965) L. R. 40 Bom. 56. 
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tüént, the tenants BEER in this Court the appeal now before us, 


"which is directed against the decree of the lower appellate. Court 


made in pursuance of the judgment of the 6th May, r918. The 
application for review was heard ‘by’ the lower appellate Court, in 
the presence of the tenants and landlords, on the 2nd April, 1919, 
and judgment was reserved. On the 5th April, 1919, the review 
was granted in part and the decree originally made was modified. 
A new decree was then drawn up and was signed by the Judge. on 
the 29th April, z919. The appeal lodged in this Court, which had 
been adjourned from time to time, was thereafter heard under O. 41, 
R. 11 of the Civil Procedure Code on the 8th May, 1919 and 
notices were directed to issue on the landlords respondents. ‘The 
appeal has now been placed before us for final disposal. The res- 
pondents urge that in these circumstances the decree made by the 
lower appellate Court on the basis of the judgment of the 6th May, 
1918 must be deemed to have. been vacated when the application 
for review was granted on the sth April, rgr9 and that the appeal > 
has consequently become abortive. In support of this position 
reliance has been placed upon the decisions in KanAiya Lal v. Baldeo 
Prasad (1) and Brijbasi Lal v. Salig Ram (2). 


` The procedure adopted in the lower appellate Court seems to 
indicate that the various stag s through which an application for ^ 
review may pass was, perhaps, not clearly appreciated. . The matter 
commences ordinarily, as is clear from O. 47 of the Civil Procedure ` 
Code, with an ex parte application. The Court then may either - 
reject the application -at once or may grant a rule calling on the - 
other side to show cause why the review should not be granted. - 
In the second stage, the rule may either be admitted or rejected, 
and it is obvious that the hearing ef this rule may involye to some. 
extent an investigation into the merits. Ifthe rule is discharged, 
then the case ends. If, on the other hand, the rule is made abso- . 
lute, then the third stage is reached ; the case is reheard on the - 
merits and may result in a repetition. of the former decree or in ~- 
some variation of it Though, in one aspect, the result is the same i 
whether the rule be discharged or on the re-hearing the original . 
decree be repeated, in law there is a material . difference, fori in the 
latter case, the' whole matter having been .re-opened, there i isa - 
fresh decree ; i in the former case, the parties are relegated to and 
still rest on the old decree. Consequently, the order appropriate 
to a discharge of the rule is EC rejection of the application ; an 


(1) (1905) I. L. R., 28 All. 240. (2) (1912) I. L, R. 34 All. 282, , 


| an 
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Order $o wade terminates the second stage of the proceedings, 


and there is no -third -stage for the re-hearing of the case. This 


analysis of the successive stages of a proceeding for review of. 
judgment, which was given by Sir Lawrence Jenkins, C.J. in 
Vadilal-v. Falchand (1), and was adopted by Sir Henry Richards, 
C.J: in Nanke v. Mangat Rai (2), is of fundamental importance. 
Thé failure to recognise the distinction between the second and 
third stagés has, as appears from the cases in the books, led to the 


embarrassment of litigants in many instances. This has happened: 


specially.in the class of cases contemplated in O. 47, R. 5, where an 


application for review i$ presented in respect ofa decree made by. 


two Judges ; if,one of them is absent from the Court, the remaining 
Judge may deal with the matter in the first two stages but not in 
the third. . An illustration is afforded by the case of Go/ad Chind 
v. Janki Koer (3). There, an appeal from appellate decree was 


heard in’ the first instance by Mitra and Carnduff, JJ. After the-- 


retirement ‘of Mitra, J., the- respondent, who had been unsuccess- 
ful,-appliéd for review of judgment. This application was heard by 
Carnduff, J. alone, who directed a Rule to issue. The Rule was 
heard and made absolute, and the review was admitted. Carnduff, J. 
then proceeded to re-hear the appeal and repeated the decision he 


had previously: passed in concurrence with Mitra J. The respondent, 


preferred an appeal against the decision of Carnduff J. and urged 
that he had no jurisdiction to re-hear the appeal, that as soon as the 
review was admitted, the original decree was in law vacated, and that 
thereupon the appeal stood revived, to be heard only by the Division 
Bench authorised to deal with that description of case by the Chief 
Justicé.. This contention was upheld by Jenkins, C.J. and the 
restored appeal was re-heard by a Special Bench constituted for the 
purpose.. The error thus rectified had its parallel in the cases of 
Arayalurath e, Chechiladen (4) and Gour v. Raktal (s), but was, 
avoided in Maksud v. Secretary of State (6). These decisions are 
authorities for the proposition that when the application for review 
is granted, the decree previously made is vacated. We are not 
now concerned with the question, whether when the application for 
review is granted, the decree i$ vacated in its entirety or only in 
part. The decisions in ‘Bhubaneswar v. Ajodhya (7) ; Sadaruddin 


(1) (1905) I. L. R30 Bom. 56... * (2) (1913) 20 1. C..647. 
(3) (1913) I. L. R, 41 Calc, 286; 18 Cy L. J. 151. b xe 
(4) (1909) 2 1. C. 204. - (5) (1916) 27 C. L. J. 326. 


(6) (1911) 9 L C. 532. ofi Gi (igtt) 19 e Le J $39, - 
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v. Bhramuddin (1) ; Janki Nath v. Prabhasini (2); and Gour Sune 
darv Rakhal Raj (3), indicate that the Court is competent to 
determine whether when a review is granted, the case should be 
re-opened in part or in its entirety, and that the view cannot be 
supported on principle that whenever an application for review is 
granted, the entire case must of necessity be re-opened and recon- 
sidered. When, however, on the grant of an application for review, 
no reservation is made, it may fairly be assumed that the. entire 
Case is intended to be re opened. 

The principle recognised’ in these cases justifies the view adop- 
ted by Sir John Stanley, C J. in Kanhaiya Lal v. Baldeo Prasad (4), 
that when an application for review has been granted, the original 
decree ceases to exist, with the consequence that an appéal preferred 
against that decree can no longer be prosecuted. This view is 
identical with that adopted’ by Sir John Edge, C. J. in Kvar Sen 
v- Gangaram (5) and was subsequently approved in Brifasi Lal v. 
Salig Ram (6), and Chenna v. Peddaobi (D). It, was pointed out, in 
Pyarymohan v. Kalu Khan: (8), where reference. is made to the 
decision of. the Full Bench "in Bharat Chandra v. Ramgunga (9), 
that if a review be applied for in proper time and before an appeal 
has been preferred, the judge is not prevented from proceeding 
upon the application for review by the subsequent presentation of 
an appeal. That power exists so long as the appéal is not’ -heard, 
because, once the appeal is heard, the decree on appeal is the final 
decreé in the ca e, and the application for review of judgment of the 
Court of first instance can no longer be prosecuted. On the other 


hand, if the application for review is successful and the judgment. 


is vacated, the appeal directed ‘against that judgment can no ‘longer 
proceed. When a final ‘decree is made after the review has been 
admitted, that decree is, however, liable to be See in aceor- 


v Z 


dance with law, 

What, then, is the position of the parties tested in the light of 
these principles? An application for review was presented” to the 
Judge. The application was not ‘summarily rejected, but notice 


(1) (1913) 19 C. L, J. 225 ; 18 C. W. N. 22. 

(2), (1915) 22 C, L. J. 99 ; 1. L. R..43 Cale: 1783 19 C. W. Ne 1077. 
(3) (1916) 237 C L. J. 326; 20 C. wW. N. 1165. P 
(4) (1905) I. L. R. 28 All. 240. 

(s) (1896) All. W. N. äu. 16) (1912) L Ly R. 34 All. së, 
(7) (1908-9) I. L. R. 32 Mad. 416. ] 

(8) (1917) LL. R. 44 Calc..1011, - 

(9) (1866) B. L. R. (F. B.) 362; 5. W. R. 59 ^ - ECCE. ou S 
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was ordered to issue upon the opposite party. The application 
was then heard and the review granted, though no separate order 
appears to have been recorded at this stage. The Court forthwith 
proceeded to reconsider the case on the merits and reserved judgment. 
The judgment subsequently delivered states at the outset that the 
review had been granted on the ground (1) that in calculating the 
rent payable by the tenure-holder, no allowance had been made 
_ for profits and cost of collection as required by section 7 of the 
^ Bengal Tenancy Act; and (a) that the enhancement, which had 
worked out to about seven times the original rental was not fair and 
equitable. ` The Judge next proceeds to. discuss . these points which 
are decided in favour of the tenants. He then deals with the con- 
tention that the tenure was not enhanceable at all, as by virtue of 
the presumption embodied in section 5o of the Bengal Tenancy 
Act, the tenure must be deemed to; have existed from before the 
time of the Permanent Settlement. He overrules this contention 
and then makes an order for “‘modification of the decree as noted 
. above.” A dearee was in pursuance of this order drawn up in 
modification of the decree previously made, 


Three points now require to be emphasised. In the first place 


[when the Judge decided to grant the application for review, he 
f should have recorded an order to that effect, and a note thereof, 


. should have been made in the register under O. 47, R. 8 ; the order 
should have stated clearly whether the decree was vacated in its 
entirety or not. In the second place, the decree in the present case 
rmust have been set aside in !its entirety, though the judgment 
States Hat the review was granted:on two specified grounds. There 


- were two points in controversy, namely, first, whether the rent of 


‘the: tenure was enhanceable, and secondly, ;<if-enhanceable, how 


. should fair and equitable rent be assessed. Though the ground 


for granting the review, as specified in the judgment, relates only 
, to the second of these points, itis clear that the first question also 


“was reinvestigated. Such reconsideration would be permissible, 


only if the original decision had been vacated in its entirety. In 
[thg third place, the judgment concludes with an order for modifica- 


tien of the decree, and this language is reproduced in the decree 


subsequently drawn up. But, plainly, there was no; decree to 
modify. The original decree had ceased to! exist as the result of 
the decision of the Judge;to grant: the application for review. The 
appeal was, in fact, restored and;re-opened, and if the Judge arrived 
at a conclusion different from what he had reached at the original 
ihearing the decree made was a new decree. Indeed, as pointed 
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out by. Sir Lawrence . Jenkins, D d in Vadilal v. Fulchand (x), : 
even if the Judge had adhered fo. his, former opinion, the final 
decree after review would. have been a new decree We are conse: 
quently of opinion that the dectee made by. the lower appellate 
Courton the basis of the judgment dated 6th May, 19:8, was 
vacated when the application, for review was granted on the -and . 


April, 1919, and that the decree prepared on the agth April, 1919, 


pursuant to the judgment delivered on the .Sth April, rgrg, was a 
new decree. The appeal now before us has thus become infructuous 
and must De dismissed with costs on that ground. The hearing fee 
will be assessed at one gold mohur. 7 


ATMO | ! b : Appeal dismissed, .. 


(1) ( 1905) I. L. R. 30 Bom. 56: 
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. Before Sir Asutosh Mookerjee, Knight, Judge; and 
Mr. Justice Chotsner. 


RAGHUPATI CHATTERJEE Civit. . 


v. 1922. 
whe 
NRISHINGHA HARI DAS AND OTHERS.* Fety, 17, 18, 


?  Bemasmiidar—Swit for possession—Fraud carried out—Appeal by tenant, if 
maintainable, 


A executes a conveyance of land in favour of B. B sues A to recover posses- 
sion. A answers and establishes that, as B is well aware, there was no considera- 
tion for the deed, that the transaction was fictitious, and that the conveyance 
was never intended to pass title. B says that as he conspired with A to create 
the document so as to cheat C, a creditor of A, who might otherwise have pursued 
the property, he ia entitled to the property : 


Held, that B cannot maintain a suit for possession against A: Sidlingappa v. 
Hiérasa (1) dissented from. ‘ 


The Court will not aid a fraudulent grantor to reclaim or recover from his 
transferee, property transferred in fraud of creditors or its proceeds, The object 
of the rule is not to protect the fraudulent grantee, but to protect society, and 
this purpose cannot be achieved without allowing the grantee to retain his ill- 
gotten gains. x 


If the purpose for which the assignment is made, is not carried into execution, 
and nothing is done under it, the mere intention to effect an illegal object does 
not deprive the assigror of his right to recover the property back from the 
assignee who has given no consideration for it: Jadu Nath v. Rup Lal (a). 


A transferee of tenancy right, whose right is questioned by the benamidar, 
can maintain an appeal against the decree passed against the owner. 


BN 


Appeal by Defendant No. a. $ 
Suit for recovery cf immovable property on establishment of title. 
The material facts appear from the judgment. 


Babus Mahendra Nath Ray and Baranastbasi Mookerjee for the 
Appellant. 


Babus Ram Chunder Mosumdar, Braja Lal Chakrabarti, and” v 
i Narendra Nath Chaudhuri for Plaintiffs Respondents. 


KL 
o Babu Krishna Lal Banerjee for Defendant No. 5 Respondent. 
5 " C A. Y. 


d Appeal from Appellate ‘Decree No. 1149 of 1918, against the decree of 
Babu Nagendra Nath Ghose, Subordinate Judge of Burdwan, dated the 28th 
February, 1918, reversing that of Babu Nirmal Chandra Mitra, Munsiff of Katwa, : 
dated the goth January, 1915. 

(1) (1907) J. L. R. 31 Bom. 405. 

(2) (1506) I, L. R. 33 Calc. 967 ; 4 C. L. J. 22. 


“held that as the mortgage was fictitious, no title had passed to the 
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The judgment of the Court was delivered by 

Mookerjee J. :—This is an appeal by the second defendant 
ina suit for recovery of immovable property on establishment of 
title. , The disputed land belonged to one Saha and was occupied 
by one Mallik as a tenant under him. On the rsth June, 1886, 
Saha executed a mortgage deed in favour of Das. This . transaction, 
it has now been ascertained, was. fictitious, and the mortgage was 


‘effected -solely with a view-to delay, if not to defeat, the creditors 


of Saha. Das sued on the mortgage, obtained a decree, and on the 
qth November, 18j-, became purchaser at the sale which followed 
in due course. The fifth defendant is the representative, in interest 


of Saha. The second defendant is the successor of Mallik. ‘The 
;plaintiffs are the representatives of Das. They commenced this action 
on the 2nd January 1914 for declaration of their title br purchase at 


the mortgage sale and lor. recovery of possession. The claim was 
contested by the second and fifth defendants ; they united and urged 
that the mortgage. was fictitious and had not vested the title "o the 
plaintiffs, The Courts below have found that the mortgage was 
fictitious and, was a fraudulent device to delay, if not to. defeat, 
the cieditors of the mortgagor. The Courts below have further 
held that the fraudulent purpose was, in fact, accomplished. The 
Courts have, however, disagree. upon the question; whethe^ upon 
these facts, the plainuffs were enuiled. to rehe', The trial Court 





plainuffs, wbo-'could , not ay consequently claim a declaration of title 
and; recovery of possession. ion. ‘The he Subordinate | Judge, on on the. other 


ed, the mortgage must be deemed operative and unimpeachable 
ee grantor and grantee, and the plant ffs were consequértly 
entitled to recover possession. ‘The second defendant, the ten nt, 
alone has appealed. against this decree. The fifth defendant, who 
holds.the superior interest, was joined as a respondent to the appeal, 


and. bas, prayed for an order that she might, if "necessary, be trans- 
ferred to the category of appellants. There can be no question 


that the second defendant is competent to maintain the appeal. 
He isa transferee of the tenancy, and ‘while he has been accepted 
“ag tenant by the fifth. defendant, the plaintiffs have questioned the 


^ legality of his purchase, onthe allegation that the tenancy is'hon- 


transferable. The second defendant has, conséquéntly, à substantial 
interest in the determinatlon of’ the question, whether the superior 
interest has vested in the plaintifis or is still. held by. the fifth 
defendant. 
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' The history of the development of the law of fraudulent con- - PME iti 
veyances in Indian Courts was reviewed in Jadu Wath Poddar v. , 19877 


Rup Lal Poddar(t) It was ruled in that case that if the purpose t^ Raps, 
for which the assignment is made, is not carried into execution, 


Nrishi . 
and nothing is done under it, the mere intention to effect an illegal . delia A 
object does not deprive the assignor of his right to recover the — Mosher yes X. 
property back from the assignee who has given no consideration for Ed 


it,, This view was approved by the Judicial Committee in Pether- 
fermal v. Muniandi (2). The Indian Trusts Act likewise enacts 
in section -8; that where the owner. of property. transfers , 
it to another for an illegal purpose, and such purpose is not carried 
into execution, or the- transferor is not as.guilty as the transferee, ` 
or.the. effect of permitting, the transferee to retain the property 
might be to defeat the provisions of any,law, the transferee must 
hold the property for the benefit of the transferor. ) This is a. 
modification of the stringent rule enunciated in the earliest cases, 
namely, (bat a person is not entitled to ask a Court of justice to, 


, afford him relief from the consequences of his own misconduct. The, 


later cases enunciate the more lenient rule that the real nature of. 
the transaction ,should guide the Court in determining the real rights 
of-the parties. Thus has been slowly evolved the modern rule that 
although, . where the intended fraud has been carried into effect, the 
Court will not allow the. true owner to resume the individuality, 
which he. has once çast off in order to defraud others, yet if be has, 


“not defrauded any one, the Court will not punish his intention by, 


giving his estate away to another whose retention of it is an act of 
gross fraud ; d. Taylor v. Bowers (3). 

| «We have next to consider the class of cases where the Re 
purpose has in fact. been accomplished. In such cases, it is well 
settled that the Courts will not aid a fraudulent grantor to reclaim 


, or-recover, from his transferee; property transferred in fraud. of 


. éreditors or its'proceeds The object of the rule is not to protect 


the fraudulent grantee, but to protect society, and ‘this purpose 
cannot be. achieved Without allowing the grantee to retain his ill- 


‘gotten gains, The, reasons for the rule: Have been expressed in a 


variety of .ways : (i) considerations of: publi¢ policy as well as the 


expresged. provisions of -the , Statute of : Frauds forbid relief against a 
transaction of this nature ; (ii ) the Courts refuse to interfere, not 
because, they: approve . ‘the reprehensible conduct of the. confe- 


“ay (1905) 1. LR. 33 Cale: 967 ; 4 C. L. J. 23 p10 C. W. N. 650. URN 
tat -(1903) L: R: 55 1. A. 98; I. E. R. 35 Calc. 551 ; 7 C. L. Ju 528, 
(3) (1878) 19. B. Daat ^ ES “ e, Se 
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derate, but because they will notaid the other party inan illegal. 
undertaking ; (iii) the law will not permit a party to deliberate'y put 
his property out of his control for a fraudulent purpose, and then, 
through the intervention of thé Courts, regain the same after his 
fraudulent purpose has been accomplished ; (iv) where both parties 
are equally culpable, the- law will leave the parties where it finds 
them, and not engage itself to détermine the rights of the matter as 
between them; (v) when a suitor applieà for equitable relief, he 
must come into Court with clean hands, with respect to the matters 
concerning:which he asks relief ; (vi) he who doth fraud, may not 
borrow the hands of the Chancellor to draw equity from a fountain 
his band hath polluted ; (vii) when, property has been fraudulently 
conveyed, the giantor, his heirs, and assigns are afterwards estopped 
to set up the fraud asa foundation for an action for the 1ecovery 
of the property We have statel the leading reasons usually 
assigned in &.1pport of the rule enforced when recovery is 
claimed by the fraudulent grantor, in order to enable ts to determine 
what rule should be enforced when a recovery is sought 
by the fraudulent grantee AUpon that question, there has ‘been 
divergence of judicial opinion, as is indicatel by the decisions in 
Montefiore v. Montefiore (1), and Holman v Johnson (2). In Monte- 
fiore v. Montefiore, (1) Lord Mansfield, C.J., when invited to decide 
whether a note without cor:sideration given fraudulently to carry 
ona marriage treaty, shall be good against the drawer, observed 
that ‘no man shall set up his own iniquity as a defence, any more 
than as a cause of action.” On the other hand, in Holman v. John- 
son (2), Lord Mansfield, C. J. observed as follows : i 

“The objection, that a contractis immoral or jllegal as between 
plaintiff and defendant, sounds at all times very ill in the mouth of 
the defendant. ` Itas not for his sake, however, that the objection 
is ever allowed ; but it is founded in general principles of policy, 
which the defendant has the advantage of,- contrary to the real 
justice, as between him and the plaintiff, by accident, if I may so 
say. The principlé of public policy is this ; ; ex dolo malo non:oriter 
adio. No Court wil lend its aid to a msn who founds his 
causé of action upon an immoral ór an illegal 'act. 1f, from the 
‘plaintiff's own stating or otherwise, the cause ©f action ‘Appears 
‘to arise ex Gët causa, or the transgression ‘of a . positive “law 
"of this country, there the Court says. Be has fo right to be assisted. 
It isupon that ground the. Court goes; not for the sake of the 
defendant; but because-they will not lend their aid to-such a plaintiff, 


(1) (1762) 1 W. Black. 363. | (2) (177511 Cowper 3407 
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e So if the plaintiff and defendant were to change sides, and the 
defendant was to bring his action against the plaintiff, the latter 
would then have the advantage of it; for where both are equally 
in fault, potior est conditio defendentis. " 

This radical divergence of opinion is reflected in other judicial 
pronouncements. In Babaji v. Krishna, (1), Sir Charles Sargent, 
C.J remarked that in Chenvivappa v. Puttappa, (2) no authority of 
a Court of.equity was cited, which questions the right of a fraudu- 
lant grantor to plead-such a defence, and he ruled that the defen- 
dant should be heard. This decision was followed by Banerjee 
‘and Pargiter, JJ. in Preo Nath v. Kasi Mahomed (3), when they held 
that in a suit for recovery of land, “the defendant is not debarred 
from pleading that a transaction is benami, by reason of his having 
previously successfully set up the benami transaction to defraud 
creditors ; it was competent for him to show the real nature of the 
transaction, in erder to defend his position and defeat the claim of the 
benamidar. It is different where, as in Banka Behary v. Raj Kumar 
(4), the real owner, who has successfully set up the benami transaction 
to defeat or defraud his creditors, himself asks for relief as plaintiff, 
on the allegation that the transfer relied upon by the defendant is 
a benami transaction. The Court will, in such a case, refuse 
relief to the party who sets up his own fraud, and will leave 
matters where they are. But that principle does not hold good 
where the defendant in possession seeks to show the real nature of 
a transaction to defend that possession. This view is identical 
with that adopted by Benson, J. in Yaramati v. Chundru (5), 
namely, that ifa benamidar who has used a fraudulent transfer in 
his name, to defeat an execution levied by his ostensible transferor, 
were to seek the assistance of the Court to obtain possession from 
the latter, the Court might well allow the transferor to plead the 
real facts, even though the plea involved a declaration by the de- 
fendant of his own turpitude. This opinion, subsequently approved 
by Farran, C.J. in Honapa v. Narsaga (6), dissenting from Param 
v. Lalji (7), was fortified by reference to the dictum of Parker, J. in 

Vepkairamanna v. Viramma (8) to the effect that when a deed is 
made for an illegal or immoral purpose, a defendant, against whom 
it is sought to be enforced, may—not for his own sake, but on 
gcounds of public policy—show the turpitude of both himself and 


(1) (1893) I. E. R. 18:Bom. 371. (2) (1887) L.-L. R. 11 Bom. 798. 
(3) (1903) 8: C: W. N. 620. (4) (1899) I. L. R. 27 Calc. 231. 
(5) (1897) 1. L. R. 20 Mad. 326 (332). (6) (1893) I. L. R. 23 Bom. 406. 
(7) (1877) I. L. R. 1 All. 403. (8) (1885) L.L, R, 10 Mad. 17. 
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the plaintiff. A similar view was adopted in Zanard. in v. Paikan- 
Jala (1), and Maniram v. Ganesh (2): 


The respondents have, however, relied strongly pon the deci- 


Sion of Sir Lawrence Jenkins, C. J. in "Sidlingapga v. Hirasa (3). 


where it was ruled that the defendant would not be permitted to 


invoke the aid of the Courts to enable him to escape from ‘the conse- 
quences of fraudulent -sale - deeds, which ostensibly cfeated a "valid" 
title in the plaintiff. But we must observe that the authority of 


the case principally relied upon by Jenkins, C. J., namely, Das e 
Roberts (4), must be deemed to have been considerably SSC 


by Prole v. Wigeins (5), . where : Tindal, ^C. J; permitted the” 


defendant, who was sued for debt on a bond, to plead that the bond 
was given to defeat the provisions of a certain statute, and distin- 
guished the earlier case on the ground that the defence therein set up’ 
was inconsistent with the deed ; see also Gascoigne v. Gascoigne (6) 
The view that the illegality of a contract mar be set up by way of 
defence to an action on the contract, even if it doss not appear on 


„the face of the contract, is supported by high authority: Re Cork 
Ry Co. (7) ; Jones v. Merionethshire Butlding* Soc. (8) It is equally 


clear that when the object of the contract is illégal, the whole tran- 
saction is tainted with illegality ; ; no right-of action exists in respect 
of anything arising out: of it, and it is the duty of the Judge to take’ 
the objection thit the contract is illegal and void Montefiore v. 
Menday Motor Co (9); Scotty. Brown (10); Re Robinson's Settle- 
ment (r1); N. W. Salt Co. v. Electrolytic Alkali Co, (12). 

One of the’ decisions mentioned in Sidlingappa v. Hirasa (3) 
is that of Brackenbury v. Brackenbury, (13). There, a conveyance 
of land had been made, as in Dog v. Roberts (4).to give a fictitious 
qualification to Kill game, and this ‘conveyance—which was in fraud 
of the policy of the then law requiring that a man, in order to sport, 
should have a qualification in landed propetty—had been lent by 


_ the proper owner of the land to the ostensible, transferee, to enable, 


the latter to commit a fraud “upon a ‘third përson. The transfėree 
(n (1893) 7; C. P. L. R. 5o. . f `ta) (1929) sN. L. R. 146. ` s: 
(3) (19071 I. L. R. 31 Bom. 405. - . : : er 
(4) (1819) 2 B. & Ald. 367 ; 20 R. R. 477. -~ RE GE 
(s) (1836! 3 Scott 601 ; 3 Bing. N. C. 230. ; 43 R. R. 611. 


(6) (1918) 1 K. B. 225. (7) (1869) L. R. 4 Ch. App. dd 
8) (1892) 1 Ch. 173. 2 / (9) (1918) a K. Bau, Teen 
- (16) (1892) 2 Q. B- 724. : (1) (1012) T. Sh: 717. 

(12) (1914) App: Cas. Apr, ` deM 


(13) (1820) 2 J. & W. 391 5-22 R. Re 180e 77: e locata, 


H 


Ze 


e 


Ld 
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* was’ about to.süe in.ejectment to, obtain possession of-the land, 
when the proper owner filed a bill. in equity for an injunction to 
restrain the action and ‘delivery of the deed. Lord Eldon held that 
a „Court - ‘of equity should grant relief to neither party, and the in- 
junction asked for was consequently refused. -This rather favours 
the v.ew.that the plaintiff, , Whether he be the | grantor or the grantee, 
should not: be.assisted. by the Court ; see- Cecil v. Butcher (1). 

" The strictness of the rule of estoppel by deed has been much 
relaxed in recent times, and it has been maintained that where both 
parties to an'.indenture either-know or.had the means of knowing 
‘that it-is executed for an immoral purpose,or in contravention of a 
‘statute,’ or-of public policy im general,. neither will be estopped 
from proving facts which will render the insfument void ad initio 

for although a party will thus in certain cases be enabled to take 


_ advantage of his own wrong, yet this geil is trifling in, comparison 


with the” ee ‘evasion of the law that would result from an op- 
posite rule: ms ' 


Tt may "further be observed that in Ke v. Hirasa.(a), 
reliance was placed upon the decision of the Bengal Sudder Court 
in Abhay’ Charan v. Trilochan (3). As pointed out in Jadu Nath 


v. Rup Lal(4), this ca e was followed in Kaleenath.v. Doyal (5), 


though with considerable hesitation by Sir Charles Hobhoise, Jv, 
and thé latter case was expressly dissented from by Sir Richard 
‘Couch, C. J. In “reemutly v. Bimola (6) where the decisions of the 
Judicial Committee in Rum Surun v Pran Peary (7), and Oodey 
‘Koowur v. Ladoo (8) were applied. We are consequently unable to 
follow the ‘decision in Siddlingappa v. Hirasa (oi ‘or the later deci- 
sion substantially to the same ¢ ffect in Sayad v. Sabinibibi (9), which 
also was based-on the authority of Doe v. Roberis (10o). On the 
other hand, the cases of reo. Nath v. Kasi Mahomed (11), and 
Bobaji v. Krishna (12), appear t io us to Es down the correct rule 
‘on the subject. 5 3 pra OU Cg 

"The. following passage from Sio. may. TH BS recalled dete 


py (1821) 2 J. & W 565; DE R. 213. 


(2) (1907) IL. R. 31 Bom. 405. _ fa (1359) Beng. S D. A 163». 
(an (1906) I. L. R. 33 Zale. 961 (975) 3 4C L. J 22. 
(2) (18701 15 W. R. 870 ge (6) (1844) 21 WR. 422. 


17) (1870) 13 M. I. A. 5515 15 W. R. P, C. 14. Dopo 

(8) (1870) 13 M. I. A. 585; 6 B. L. R. 283 ; 15 W. R. P. C. 16. 
(9) (1911) I. L, R. 37 Bom. 217. . 

(10) (1819! ab, & Ald. 367. (11) (1503) 8 C. W. N.6. 620, 
(12) (1893) L E. R..18 Bom 373. s vue Te Age 
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evi. (Equity Jurisprudence, ‘Vol. 7, section 421 and note; English ° 
1923: ` edition by Randall, 1920, section 298). 
Raghupati to In general, where parties are concerned in illegal agreements 


or other transactions, whether they are mala prohitita or mala in se, 
zog < Courts of Equity, following the rule of law as to participators 
Mookerjee, * J. _ ifa common crime, will not interpose to grant any relief; acting 
E: upon the known maxim.—Zn pari delicto potior est conditio ` defen- 
dentis et possidentis, The old cases often gave relief, both at law 
and in equity, where the party would otherwise derive an advantage 
from his iniquity. But the modern doctrine has adopted a more 
severely just, and probably politic and moral rule, which is, to leave 
the parties where it finds them, giving no relief and no countenance 
to claims of this sort.” 
The view we take accords with that adopted in Mandalal v. 
Jethmal (1), where Shadi Lal, J. pointed out that the balance of 
authority in such cases is in favour of permitting the defendant to 
set up the true transaction ; the maxim nemo allegans suam turpi- 
tudinem audiendus est gives way to the maxim in pari delicto. potior 
est conditio possidentis. . . 
We may now usefully recall the words of Baldwin, J. in deliver- 
ing the opinion of the Supreme Court of the United States in . Bart 
v. Coleman (a). 
"The law leaves the parties to sucb a contract as it. found them. 
If either has sustained a loss by the bad faith of a particeps criminis, 
itis but a just infliction for premeditated and deeply practised 
fraud, which, when detected, deprives him of anticipated profits, 
or subjects him to unexpected losses. He must not expect thata. 
judicial tribuna] will degrade itself by an exertion of its powers, 
by shifting the loss from the one to the other, or to equalize the 
benefits or burthens which may have resulted by the violation of 
every principle of morals and of laws." Or, as Chancellor Walworth 
L^ States it; U"W herever two or more persons are engaged ina frau- 
“~~ 'dulent transaction to injure another, neither law nor equity will 
interfere to relieve either of those persons, as against the other, 
from the consequences of their own misconduct” : Bol? v. 
Rogers (3) ; see also Randall v. Howard (4) ; Wheeler v. Sage (3) 3 
Dent e, Fergusson (6) ; Sturm v. Boker (7). l S 


.. 
Nrishingha. 


a). (1916) P. R. ar; Gor) P. W.R. 197- 

(2) (1830 4 Peter. 184. aot 
(3) (1832) 3 Palge 157. 7 : (4) (1862) 2 Black. 585. 
(s): (1863) 17 Wallace. 518. - i (6) (1889) 132 U; S: 50. 
"e 7 (7) (1893) 150 U. S. 334- ; : : 


Vor. pa! . ` geg oons — 
What, thea is- the true aspect ‘of the relative situation of the 
parties? A executes a conveyance of land in favour of B. B sues 
A to recover possession. A answers and éstablishes that, as B is 
well aware, there was no consideration for the deed, that the tran- 
saction was fictitious, and that the conveyance was never intended 
to pass title. B retorts, with cynical frankness, that though this be 


*-the truth, yet, 'as he conspired with A to create the document so 


C. 


as to cheat C, a creditor of A, who might otherwise have pursued 
the property, his conduct has been so meritorious that he is entitled 
to invoke the aid of the Court in his endeavour to appropriate 
what rightfully belongs to A. Weare unable to appreciate on what 
conceivable principle of justice, equity and good conscience, the 
Court may be thus called upon to promote actively the roguery of 
B at the expense of A; merely because B has helped A to cheat C, 
it does not follow that the Court should assist B to cheat A. 


We are clearly of opinion that the plaintiffs in the present case. 


have established no claim whatsoever to the assistance of the Court, 
to enable them to commit a fraud upon the true owner, and they 
must be left to congratulate themselves upon nothing beyond a 
useless mortgage and the memory of a successful fraud which has 
brought them no.benefit whatever. xu 

The result is that this appeal is allowed, the decréé of the Sub- 
ordinate Judge set aside and the suit dismissed with costs in all 
the Courts. ` 


F 


Appeal allowed: Suit dismissed, 
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«°° BALDEO SINGH AND OTHERS, 


}[ON APPKAL FROM THE Hicon Count*or JupiCATURE AT. Patna] 


~ Adverse possessinn—~-Non-payment, or discontinuance of. payment, of rent— 


Thikadar-—Thikadar, failing to collect rent—Burden of proof— Person claim» 
fag rent-free land—Thak Khasra, evidentiary value o/—Malikanadari 
right, when comes into being. 
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500 KÊN 
P.C. SECH A thikadar or lessee, pays the proprietor a fixed rental, and jis the person 
di En who collects the rent from the individual raiyats. The proprietor has no respon~ 
Mos. t. sibility so far as actual collections are concerned. If the fAikadar fails to collect 
Jagdeo = a _ the rent from any individual tenant, it will not create adverse possession against, 


ES the proprietor. : . 
P > Mere non-payment of rent or discontinuance of payment of rent, does not,. by 
S- le ditself, create adverse possession : Prasanna v. Srikantha (1) approved. .. 

5 Once the landlord has proved that the land which is sought to be held rent- 
free lies within his regularly assessed estate or mohal, the onus is shifted. 1t lier 
upon those who claim to hold the lands free of the obligation to pay rent, to show 
by satisfactory evidence that they have been relieved’ of this ‘obligation, either 
by centract cr by some old grant recognised by Government: Rajak Sakib 
Ferhiad v. Doorgapershad (2). "` $5 eee rne 





The malihanadari right can only come into existence by arrangement. 
The thak Khasra is a rough register, and statements entered .in it have, by 
themselves, no evidentiary value. 


These are seven consolidated appeals from the judgments-of the 
Patna High Court, reversing those of the District Judge of Patna; 
confirming those of the Subordinate Judge of that place. | |: x 


The plaintiffs in these suits sought to ‘have it declared that: the 
entry made in the Survey Register prepared in-the Cadastral - Survey 
under-Chapter X of the Bengal Tenancy Act, that the- defendants 
were malikanadars or rent-free tenure-holders, was erroneous, and 
that the defendants were not entitled to hold the lands in their 
possession and occupation, free’ of the obligation of paying rént. 
The Subordinate Judge decreed the suits. His decrees . were 
upheld on appeal by the’ District Judge, but on second appeal, 
they were reversed by the High Court and the suits were dismissed. 
Hence these appeals by the Plaintiffs. 


The material facts appear from the judgment of their Lordships. 
De Gruyther K. C. and /. K. “Roy for the Appellante, 

Dunne, K. C. and B. Dube for the Respondents. . 
The judgment of their Lordships was delivered by  - A 


july, f. Mr. Ameer All :— These seven consolidated appeals from seven 
Tu decrees of the High Court of Patna arise out of the same number 
: 3 of suits brought by the’ plaintiffs i in the Court of the ‘first Subordinate 
C7 Judge of Patna on the 8th EE 191 under the following 
"circumstances. 


Zä The plaintiffs are part —— of a Mahal a m to 


2 e 


(1) (1912) I. L: R. 40 Calc. r735 16 C. L. J. 202. 


(2) (1869) 12 M. I. A. 322 (331) $2 B, L. R, P. C. 348 (1341; 12 w. RP. 


C. 14 07) 
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Government consisting of one Mouza named Amarpur Jabar, which 
bears on the.Collector’s register No. 914377, and is assessed with 
a jama of Rs. ang. oid annas. ‘The $70 forma defendants in the 
several’ suits are-the co-sharers of the plaintiffs,-and own the remain- 
ing share of the Mahal. The contesting defendants in the suits hold 
separate lands within the Mouza, which in the aggregate amount to 
a considerable part of the village. In respect of these lands the 
defendants claim to have acquired either proprietary right by 
adverse possession, or the right of rent free tenure-holders, who are 
known in Behar as Malikanadars, Sometime before these suits 
were brought, there appears to have been a cadastral survey under 
Chapter X of the Bengal Tenancy Act (VIH of 1887), and, on-the 
contention of the defendants, they were entered in the Survey Regis- 
teras Malikanadars. The plaintiffs seek in these suits to have it 
declared that the entry is erroneous, and that the defendants are not 
entitled-to hold the lands in their possession and occupation, free 
of-the obligation of paying rent. The ‘Subordinate Judge, upon a 
careful review of ‘the evidence, came to the conclusion that the 
defendants were mere tenants, and were liable to pay rent for the 
lands they hold ; and accordingly decreed the suits. His decrees were 
upheld-on appeal by the District Judge, but on second appeal, they 
have been reversed by the High Court of Patna and the suits dis- 
missed. The, appeals to this Board are from the decrees of the 
High Court dismissing the suits. One of the objections to the view 
taken by-the High Court is based on the ground that the learned 
Judges in. entertaining the second- appeals had no jurisdiction to 
set.aside the decision of the District Judge on questions of fact, in 
respect of which he concurred with the Court’ of first instance. 
This objection is not without force, but, in view of the fact that the 
learned Judges of the High Court have differed from the lower 
Courts, not only in the estimate of the evidence, but also with 
regard to the inferences derivable from documents produced in the 
case, and other circumstances their Lordships deem it expedient 
to deal with the appeals on their merits. 
, It is proved beyond doubt that the village of Amarpore Jabar, 


ouster with, some other villages which were considered as its da- 
ANN (appurtenant hamlets), were granted free of revenue in the early - 


pirt of the reign of the Emperor Aurangzeb, sumamed Alamgir, 
to one, Asadulla Chisti, whose name indicates that he belonged to 
å holy family. They were afterwards confirmed in favour of other e 
members of the family. The villages in question came ‘subsequently 


* into the possession by purchase of one Khadim Husain Khan, and 


got 


Mn. Ameer Als, 
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he and his successors ‘held the property without question or assertion 
of right by anybody else until 1838. In that year the Eust Indias 
Company's Government instituted?proceedings under Regulation II 


of 1819, for -its “resumption”; in other words, to assess and 
Of 1019, d 


impose revenue upon it. The ‘documents in connection with the 


.. resumption „proceedings show that the investigation conducted at 


the time was thorough and covered not only the examination of the 


title of the possessor of the estate to hold the village revenue free, 
“but included an investigation into the titles of all persons occupying 


lands on-the allegation that they were not liable to the pay ment 
of rent. One was the natural corollary of the other; as the 
Government claimed the right to assess revenue upon every bigha 
of land from which the owner derived an income, it was necessary 
for the purposes of a fair assessment to examine the title of every 
one who claimed to hold any land within the Mouza free of rent. 

In 1838, when proceedings were taken for the summary .settle- 
ment of this village, the admitted owner of the property was a lady 


` of the name of Umatul Zohra, and the area of the land was recor- 
ded as 165 bighas, but this measurement was subsequently amend- 
‘ed, and the total area was found. to be 463 bighas No person 
other than Umatul Zohra had put forward at that time a claim to the 


summary settlement. `: Later on, the matter came before the Deputy 


. Collector for confirmation of the temporary settlement, and on the 
18th January, 1859, a formal order was recorded to the effect that 


the person with whom the permanent séttlement should be made was 
Musammat Umatul Zohra, who was in possession. The measurement 
in connection with this settlement was tested by the officer in 
charge in the presence of two men, who are thus described in the 
order then madé, which runs thus :— 
“T tested the measurement of the undermentioned plots in 
the presence of the measurement staff and many other persons of 
the village and of its vicinity and Girwar Singh Gomastha and Sheo 


. Dayal Singh, cultivator.” 


Girwar Singh and Sheo Dayal Singh are the ancestors of the 
contesting defendants, through whom they claim:to,have derived 


their Malikanadari right. Before the Settlement officer, who was 


engaged in ‘the assessment of the revenue on the village and the 


enquiry for that purpose into its assets, no person put forward | any 
claim that he -held any land. within the Mouza adversely to the 
owner, or had any right therein which absolved him from the obli- 


gation of ;paying zent for the lands in his. occupation. Gurwar 


Singh is.stated to-have been only a servant and gomashta of the 


r ^ > S H - 
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owner, and Sheo Dayal Singh, a cultivator. No other right is men- 
tioned. 

Subsequent proceedings throw further light on the character of 
the settlement. The property is situated in the district of Patna ; 
the owner lived in the district of Monghyr. It had consequently 
been let out in farm to one Asmani Singh and another. It also 
appears that originally it consisted of three Mouzas, ie. Amarpore 
Jabar, Amarpore Roop and Jabarpore Khas, and that they were 


' amalgamated under the settlement of 1839, and named Amarpur - 


Jabar. The settlement with Umatul Zohra is reaffirmed in accor- 


.dance with the details given in the rubakari of the rath August, 
' 1839. It is stated — 


“In view of the Aima being a Badshahi grant, this permanent 


_ Settlement is made with the said possessor from 1247 Fasli ata 


Jam: fixed with regard to the fullest crop of the land.” 
And regarding the measurement it is again stated :— 


“When the possessors arrived, the measurement was made 
from 2and to 29th May of the said year in the presence of Tilak- 
dhari Lal, Patwari, Asmani Sıngh Thikadar, Girwar Singh, and Sheo 
Dayal Singh, Amlas of the possessors, Doma and Gur Doyal 
Goraits” : 

The Gorait is the village watchman. 

Then comes the following statement :— 


“ In spite of notification being issued, no one has raised any 


objection until now [up to this time] with regard to the boundary 
limits.” 


In the same proceedings there is a statement ¢o ‘the effect that 
nobody within this Mouza claimed "jaith ryoti.” right. A jaith raiyat 
might be either a head raiyat or a tenure-holder. Some lands are 
stated to be dedicated to pious purposes, but there is nothing to 
give colour to the suggestion that malikana rights were claimed, 
far less held, by any body. The conclusion is given thus :— 


“ Basides that, nobody came forward to claim Minhai and Mil- 
kiat rights from that time up to this day, notwithstanding the issue 
ofeotification, etc., during the pendency of the case, and in the 
Moffagl Mussammat Umatul Zohra was found to be in possession. 
For the above reasons the said Mussammat is found entitled to 
séttlement in exclusion of the Malikana right on the ground that 
she alone was the possessor of the Milkiat and Minhai land.” 


The settlement was thus made with the. owner, Umatul Zohra 
after | a thorough enquiry, in the presence | of the thikadars, in res 
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> ‘pect Of the whole’ Mouza, including the norrassessable lands, -og: 
_ the basis of the rent that they paid to her. 


The owner, ‘ag stated ‘already, was a non-resident landlord ; 3 ‘the 


` property was let to #kikadars upon a fixed rental. The landlord. 
“had no direct communication with the tenants or raiyats ; the actual. 


collection being left to’ the- ¢hthadars. At. the time of the settle: 


` ment of 1839, the rent payable by the Z&i&adars was Rs. 351. The; 


Deputy Collector, in his anxiety to assess as high a revenue.as, 
possible upon the Mouza, considered that ro per.cent out of. this 


“Rs. 351, being the usual allowance or malikana to which proprietors 


were entitled, was sufficient remuneration for the zemindar and he 
accordingly fixed Rs. 316, which represented. Rs. 351 less the ro 
per cent malikana, as the revenue payable by Umatul Zohra. | 
With regard to-the plea of the lady that some allowance. should 
be made to her for what is called saranjami expenses, in other words, 
the expenses incurred by tbe landlord in the management of the pro- 
peity, the Deputy, Collector was of opinion- that the saranjami 
expenses’ were included in.the #kika rent, and he accordingly -rejec- 


: ted her prayer. This settlement. was confirmed by the. Collector, 


It then went up to'the Board of Revenue and was finally confirmed, 
but the jama or revenue payable by the landlord was reduced to a 
more moderate amount, wz, the revenue it now bears, Rs, 225. 
On the basis of this reduction, an ingenious argument .was: put 
forward on the side of the respondents.. It was suggested that 
‘the revenue: was reduced from Rs. 316 to Rs. 225, because there 
existed in the village. these Malikanadari rights. It is enough to 
observe that throughout the proceedings there is. not the faintest 


_ réference to.such: a ground. The Government's order confirming 
the assessment with the reduction appears to have- been- made 


a year later. The following entry in the Mouzawar Register- of 


` Amarpur Jabar Sees the final settlement with Umatul 
` Zobra :— 


“This Mouza is Aima Madad Mash (grant) with the recorded 


` area óf 765 (?). It was resumed and entered in the list of Khash 


Mahal as bealing No. 1225, and was permanently settled on the 
asth May, 1839, A.D., with effect from 1247 F.S, atan-annual 
rental of Rs, 316 in the name of Mussammat Ummat'ul Zohra. 


| Thereafter, on the 6th October, 1840, A.D., it was, with the sanction 


of the Government, entered’ in the rent roll as paying a ‘revenue 
of Rs. 225. "The land of this Mouza is joint with -the land. of 
Mohiuddin-Nagar -Bearing No. 3082. Accordingly Thakbast- and 


“survey measuréments Weré ‘effected and numbered as Halka No. 17 


A 


_ Holding land within the ambit of the village are set out, including. 


Vor XXXVI.) PRIYY.COUNCHL | — 
im Persian, ‘and -the area thereof was found to be xd Bighas ro 
cottas according to Khatiawni." 


As'already- observed, the investigation under Regulation II of © 


bk 


1819 was carried out with extreme thoroughness in respect of details, . 


three Registers were prepared, named, respectively, _Mahalwar, 


Mouzahwar and Assamiwar. In the last the names of all persons . 


** dedications to pious purposes, but there. is nowhere any trace of 


4 
d 


larids' held under Ma/ikanadari right. It appears that in 1840 the 
regular survey of the district in which the Mousa. is situated was 
taken in hand. As is well known, these surveys are preceded by a 


preliminary measurement.by, an Amin, who lays down on a rough . 


map the locality, without any guarantee of scientific &ccuracy, and 
enters in à register particulars regarding the .plots gathered from 
peoplé who collect and watch the proceedings. The, map is called 
the thakbast map, and the register the Aka. hhasra. ‘The, Amin’s 
masuremedts are afterwards tested by expert surveyors, 

“The hasra, as its name implies, is a rough.register, and state- 
ments entered in it.have' by themselves:ng; evidentiary;value. . Dur- 
ing'the zak measurements connected with -&maxpur Jabar, a state- 
ment appears to have been made befoie-the Amin to the effect that 
within the Mouza in’ question there were certain persons who held 
‘maltkanadari rights ; and this officer is said to have made an entry 
in'his rigister to that effect. The /AaA register was apparently pro- 
‘duced in the Courts below. The District Judge refers to it, and the 
Judges of the High Court say they have looked into it themselves, 


but, strangely enough, neither the entry has been printed nor the - 


register produced before their Lordships, and they are, therefore, 
unable to express any opinion on it, and must accept the statements 


contained in the judgments of the Courts in India that such an ; 


„entry exists in the /Aa& Ahasra. But, as already observed, by itself it 
proves nothing. Assuming that a claim of malikanadari right was put 
forward by some person or persons with regard to certain lands, it was 
one to the detriment of the actual owner of the property, and- there 
-is nothing to show that it was brought to her notice, or that she. had 


-an epportunity to controvert it. The property as it stood belonged : 


-to Umatul Zohra with whom the settlement was made in 18 39 83, 


owner and proprietor, and who has always paid the revenue assessed 
-thereon, and until it can be proved that she Ánowingly acquiesced 


“in.the assertion made before the Amin, it would be absurd to treat, 


‘it as evidence to support the present claim. `, The Subordinate Judge 1 


* was of opinion that the Amin-was fraudulently ‘induced to make the 
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entry ; baving regard to what took place at the Resumption proceed- à 
ings their Lordships do not think his surmise was unwarranted. ` 
In 1876 the Bengal Land Registration Áct (VII of 1876) came unto 
force. The preamble of the Act is as follows :— 

* Whereas it is expedient to make better provision for the prepa- 
ration and maintenance of Registers c of revenue-paying and revenue- ` 
free land, and of the proprietors and managers thereof, and of certain 
mortgages of revenue-paying lands: It is hereby | enacted as 
follows —” ES 

Then follows the provision relating to such registrstion. For 


- the first time, in 1877, a claim is put forward, before the Revenue 


Authorities, in an application dated the 31st May, 1877, nade under 
Act VII of 1876, for the registration of the names of the defendants’ ' 


- ancestors in respect ofa share of Mouza Amarpore Roop as part 


proprietors. The claim is with respect to lands lying in Mouza 
Amarpore Roop which, as already stared, had been incorporated 
with AmarporeJabar in 1839, and an area of 225 bighas is "claimed 
within that Mouza, aithough it -is stated distinctly in the application 
that Umatul Zohra stands registered as owner ın the revenue ` 
records. “This application was opposed in explicit terms by the . 
proprietors ; they denied the existence of Mouza Amarpore Roop 
as a separate Mouza or that the applicants had any share in it. 
They stated further, that had Mouza Amarpore Roop been a sepa- ' 
rate Mouza, ora dependency of any other Movwza, the applicants 
would have paid its Government revenue and road-cess. The 
application for the registration of the names of the defendants’ ` 
ancestors was dismissed by the Deputy Collector on the 7th Decem: i 
ber, 1878, wıth the following remark :— i 

“On perusal of the- report submitted _by the Record keeper it 
appears that Mouza Amarpore Jabbar stands recorded on the-mu- 
tation register, that there is no Mouza known by the rame of Amai- > 


pore Roop entered therein, and that the names of thé ancestors of < 


the applicants in respect. of Amarpore Jabar save “and except the” 
names of the ancestors of Nawab Ali Khan and Musámmst Umdun- 
nissa do not stand: recorded- therein. ‘From the eviderice ot: the” 
Patwaris‘ahd, Gomashta, it- appears that Mouza Amarpore Jabar” 
is in the posséssion and occupation’ òf “Nawab Ali Kháh and ` 
Musammat Umdunnissa and that Bal Makunda Singha and others, 
the applicants, have no connection with the registration of the name 
in respect of the said Mouza. Hence the objection of Nawab Ali ' 
Khan is allowed, and the application or Bal. Makund- ‘Singh end ` 
others, applicants, is "rejected. S Ze 


“My 
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"From 1878, after the dismissal of this application, the defendants 
have taken no action whatsoever for the assertion of the rights they 
claimed, until the matter -came for the purpose .of the 
cadastral-survey-under Act VIII of 188s. - Section roa (B) declares 
that "every entry in a record ot. rights‘prepared and published 
under the provisions of Chapter X shall be presumed to be correct 
until the contrary is proved.” Considerab'e stress has been laid ón 
this presumption on behalf of the respondents. - Once,- however, 
the landlord has proved that the land which is sought to be- held 
rent-free lies within his regularly assessed estate or mahal, the 


onus is shifted. In the present case; the lands in dispute lie . 
within the ambit of the estate, which admit'edly belongs to the. 
plaintiffs and the rv forma defendants, an! for which they pay the. 


revende assessed on the Mouza. In these circumstances it lies 


‘upon those who claim to hold the lands free of the-obligation to 


pay rent to show by satisfactory evidence that they have been 


` relieved of this obligation, either by contract or by some old grant 


^ 


' recognised by Government. This rule was pronounced as long ago 


ás 1869, in a judgment by Sir James Colvile, in the appeal of Rajah 
Sahib Perhlad Sein v. Doorgapershad Tewarree (1) : 

“The appellant is the Zemíadar ` as such he has a.ríma faiis 
title to the gross collections from all the mousahs within- his Zemin- 


- dary. It lay upon the respondents to defeat that wehi by Proving 


' the grant of an intermediate tenure.” 


The defendants have relied on two distinct facts in the assertion 
of the right they claim, viz, /frs/, the statement in the thakbust 
Khasra, and secondly, the- non-payment of rent. If is clear upon 
the evidence that the property has all along been'in the hands ‘of 
fhikadars.. The fAikadar, or lessee, pays the proprietor a fixed 
rental, and He is the person who collects thé “rent from the -indivi- 
dual ryots. The proprietor has no responsibility so far as’ actual 


‘ collections are concerned. The collections are thus entirely ‘in 


the hands of the thikadar. There can be little doubt that at the 


` time of the statenient of 1839 the ‘Aika was held, if not by members 


of the family, certainly by members of the clan who held these 
lantis. ‚The evidence of Mukh Lal Singh, who has lands in his 
cultivation in Amarpore Jabar, and who was a Gomastha in that 


b village for many years, and whose father. was before. him GE 


-shows the actual character of this village:— - - oe 


“The landlords’ share of the produce of these lands were always 
ken by the Thikadars and Katkinadars tinder the landlords, U 


^" (1) (1869) 12 M; I. A. 322 Ga, cod 
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was Gomastha under the Katkinadars, and collected their sharee 
of the produce for thirteen years. 1 worked with my. father for 
three years. Collection papers were given. by Gomasthas and 
Patwaris to Dildar Ali Khan Malik. Dildar Ali Khan’s share was 


-in Thica to Mozrul Hug.  Mozrul Huq gave Ka/&ana lease to Lalit 


Singh (sic) Mouza Amirpur Jabar was never in Seer possession of 
the Maliks." . 

The evidence of non-payment of rent rests upon the testimony 
of one of the defendants, Parsidh Narain Singh. He knows 
nothing of how they came into the possession of the property. He 
simply stated that “we were in adverse possession of these lands for 
the last seventy or eighty years," and can give no material for the 


'conclusion he wishes the Courts to draw regarding his right to 
“the lands. His evidence in cross-examination deserves notice :— - 


“My father died in 1315 F.S. I am looking to our affairs for 
last thirty or thirty-five years. At present plaintiffs Dildar Ali 
Khan and Bakharali Khan are the Maliks of Mouzah ‘Amirpur 
Jabar. . We defendants have Milkiat in Amirpur Jabar also. -I 


- cannot say what are our shares in Amirpur Jabar. I have no 


papers to show how we acquired Milkait in Amirpur Jabar, The 
statement made in my written statement that Amlrpur Jabar was 
the Milkiat of Musammat Ummotbul Zohura is correct. “She was 
in exclusive possession of the lands of Amirpur Jabar. The vendors 
of the plaintiffs and Dildar Ali Khan and Bakar Ali Khan are the 


- heirs and representatives of Mosammat Ummothur Zohur. The 


only evidence which we have of the statement that Mouzah Amir- 
pur Rup, a//s Cheputu, was the Milkiat of Girbar Singh and 
Shedayal Singh, our ancestors; and of Ummothul Zohura consists” 
of the Thakbust paper and the Dakhil Kharij proceedings.” 

Upon this evidence the Subordinate Judge came to the conclu- 


sion that the claim put forward by the defendants was illusory. 


He considered the entry in the thakbust Khasra ‘as having been 


made in fraud of the owner ; and that the withholding of the rent, 


under circumstances which he detailed, did not create an ‘estoppel 


. Or destroy the relationship of landlord and tenant. i 


The District Judge, as already stated, substantially came Ze the 


. same conclusion. ^ 


The Judges of the High Court seem:to have misunderstood 
the position. One learned Judge considers the defendants! claim 
to be one of joint proprietors SÉ Umat-ul-Zuhra, “He ue as 


“Tn the present case what is the: evidence of fraud. 7 The earned 


ay 


IN 


dé, dg — E EE 


*Subotdinate Judge, itz our opinion, has given no reason whatsoever 


upon which fraud can be established. He suspects fraud on -the. 


ground that there is inconsistency between the papers of 1839 and 
1842. Asa matter of fact, we do not think there. was any incon- 
sistency, because it is quite possible that Girwar and. Sheodayal 
were both proprietors or claiming to be proprietors, and that .one 
or the other of them was holding as tenants. The fact that Sheo- 
dayal was shown in 1839 as tenant of a plot would not in itself 
‘prove that the entry of 1842 showing them as proprietors of that 
land was fraudulent. . Again, what is the evidence of fraud by, the 
Patwari Sheodayal, Girwar and the Ticcadar. There is no finding 
“nor is there any evidence that in 1842 either Sheodayal.or Girwar 
were the servants of the Ticcadar. There is no finding that there 
was any sort of conspiracy between the Thicadar, the Patwari, Gir- 
“war and Sheodayal. In these circumstances, to record a finding of 
fraud is, in our opinion, merely to proceed on suspicion, and if “that 


` is so, the finding is liable to be challenged, in second appeal.” 


Their Lordships regret to observe that they do not follow the 


` reasoning upon which this conclusion is based. The other learned 


Judge proceeds upon certain assumptions for which there does not 
appear to be any warrant On the record. He states :— 

, There is nothing to show that prior to 1838 there was: 'any rela- 
‘tionship of landlord and tenant between the predecessors of the 


plaintiffs and those of the defendants and that the lands were. 


rent-paying at all. On the other hand, no revenue was paid -for 
these lands to Government before the resumption of the lan's in 


^ 18$8,as the persons in possession of the lands claiméd to hold them 
‘as revenue-free lands. Presumably the defendants’ ancestors held 


the lands in’ suit without payment of any rent or revenue.” 


How he comes to draw the conclusion. that “ presumbly the 


| defendants! ancestors held the lands without payment of rent or 


revenue" is difficult to understand. 
^^ Mr. Justice Mullick says:— 


9 From the Glossary, published by the settlement Aib anan; we 
are*satigfied that the meaning of the word is that the defendants are 
rent-free tenure-holders by: arrangement with the Maliks: It denotes 
that "the lands belong o" an: ‘estate which-was resumed under the 
Regulation II of 1819 and i in which there were persons in possession 


. who, although not taking settlement from the Collector, received by 


private arrangement with the settlement- holder some lands in re- 


= cognition of their former proprietary rights either om the fostimg of 


Ki 
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P: C: s.rent-free tenure. or on a prone to pay. the proportionate- Govern- e 
1932. ment Revenue." 


Jagdeo: ' The Glossary itself -shows that the Malikanadari right could 
Ze only come into existence by arrangement. Their Lordships can find 

no trace of évidence of any arrangement of the character assumed 
by the learned Judges. ` 


.. With regard to the claim by adverse possession, as already ob- — 
served, the Mahal had all along been held in fika; the lessee col- 
lected the rents and paid a fixed sum to the proprietor. If the 
ihikadar failed to collect the rent from any individual tenant it 
would not create adverse possession against the proprietor. 

. .Again, mere non-payment of rent or discontinuance of payment 
of rent has not, by itself, been held in India to create adversé pos- 
session. -The,identical question came for decision before the Cal- 
cutta High Court in the case of Prasanna Kumar Mookerjes vw. Sri- 
kantha Rout (1), where Mr. Justice Mookerjee affirmed the proposi" 
tion in clear terms. 


, On. the whole, their Lordships are of opinion that the view: takeh 
by the High Court is erroneous, that their decrees in the several 
appeals. should: be discharged, and that the decrées of the District 
Judge should be restored; “The appellants will be entitled to their 
costs -of these appeals, and in the High Court, and their Lordships 
will humbly advise His Majesty accordingiy. ` 


ATM. - aS Appeals allowed. 


(1) (1912) 1. Ly R. 40 Calc. 173 ; 16 C. L. J. 202, k j^ Ts - 
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e PRESENT: i— Viscount Cave, Lord shaw, Lord Phillimore, Sir John 
Edge and Mr. Ameer Ali, 


ʻE RANI BIJAI RAJ KUNWAR 
: * 
THAKUR JAI INDRA BAHADUR SINGH 


` [Ox ArPsAL From THE BOARD oF REVENUE FOR THE UNIIED.. 
PROVINCES OF AGRA AND OUDH AND CONNECTED APPEAL 
FROM THE COURT OF THE JUDIGIAL COMMISSIONER 
: or Oupn.] 


Will - Construction— Bequest of“ Sir” lands— Possession of lands and a 
village given io wife for maintenance— Liability of village to asses ment CS 
- vent—Oudh Rent Act (KAI of 1886) s. 107 Gs" 


A Taluqdar in Oudh by his will devised his e&tate to His nephew and provided 
that his widow.should be given five hundred rupees per mensem from the estate 
besides the.“ Sir" lands in her possession. Before bis death he. gave hi wife 
cultivated lands in eight villages and an entire village for her maintenance and 
put her in possession. In respect of the village (the subject matter of the suit), 
be petitioned the Revenue authorities to enter it in the name of his wife as 
“© maufi’’ or rent free land and the entry was accordingly níade.- At the first 
regular settlement the village was entered as "7 Sir” inthe possession of the wife, 
but it was since entered as “ maufi" On the death of the .to.tator in 1912, his 
‘nephew, who succeeded under the will, sued the widow to have the village assess- 
ed to rent under the Oudh Rent Act s 107 G : 


Held, that the word * Sie" used by an Oudh man includes also hola 
villages assigned for maintenance ‘and is not confined to the restricted meaning 
given to it jn the Oudh Rent Act and that under the will the widow held the 
village rent free as proprietor for life: Parbati Kunwar ve The Deputy Com- 
missioner of Kheri (1) distinguished. ` 

Their Lordships strongly cendeémned the reckless waste of money for printing 
unnecessary and irrelevant record and expressed a hope that the Judges of the 
Court of the Judicial Commissioner will take such steps as will prevent in the 
future the continuance. of what their Lordships consider a scandal and a hind- 
tance to the proper administration of justice. 


Decree of the Board of Revenue reversed and those of the Court 
of the Judicial Commissioner affirmed. 


< Consolidated Appeals from a decree of the Board of Revenue, 
reversing a decree of the Commissioner of the Lucknow division ; 
and from two decrees of the Court of the Judicial Commissioner, 
reversing a decree of the Subordinate Judge of Kheri. 

The respondent in the first of these appeals was the plaintiff in 
the suit brought in the Court of the Deputy Commissioner of 
(1) (p18) L. R, 45 LA, 111; 28 C. Li Je gage : 
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Kheti to have the village of Chhauch in Oudh assessed for rent. 
The appellant was the plaintiff in the suit brought in the Court of 
the Subordinate Judge-of Kheri for a declaration that she was 
entitled to hold the village rent free. Toe Board of Revenue held 
that the village was liable to be assessed for rent whlle the Court 
ofthe judicial Commissioner held that it was not so liable and . 
granted the declaration. Both parties appealed against the decrees 
made against them. : | 


The facts appear fully in their Lordships’ judgment. ] 

Dunne K. C. and Amiend Jackson for the Appellant: The Rani 
was in possession of the cultivated lands in the eight villages 'and of 
the village in question at the time of her husband's death. The 
village had been previously entered as “Sir” in the possession of the 
Rani: The word “Sir” in the will should be construed to include the 
village. This view of the meaning of the word is supported by the 
passages in Sykes’ Compendium, pp. 167, 168 : the Oudh Gazetteer 
and the Fyzabad Settlement Report. Under the will the Rani is the 
life proprietor of the village rent free. i 

De. Gruyther K. C. and Brown for the Respondent: The 
respondent is the proprietor of the village. He is entitled to have | 
the village assessed for rent. The word "sir" used in the will can- 
not apply to an entire village. S. 76 of the'Oudh Rent Act describes 
what the word "sir" means, and that description excludes the 
village. < This is a case similar to Parbati Kunwar v. Deputy Com- 
missioner of Kheri (1). The provision in the will is satisfied because 
admittedly there are "sir" lands in the possession of the Rani. 
The testator had the village expressly registered as "maufi" There 
is evidence that. an entire village given for maintenance is called 

“guzara’ and not “sir”, 
Dunne K. C. replied. 
The judgment of their Lordships was delivered by 


Sir John Edge :—These are two consolidated appeals. In the 
earlier of these appeals Rani Bijai Raj Kunwar is the, appellant, and 
Thakur Jai Indra Bahadur Singh is the respondent. It is an appeal 
from a decreee -or-order of the 16th December, 1916, made by the 
Board of Revenue of. the United Provinces of Agra andOudh in appeal 
in a suit which’ was brought i in the Court of the Deputy Commissioner 
of Kheri on the-z9gth- March, 1915, by the then manager under the 
Court of ‘Wards of the property of Fhakur Jai Indra Bahadur Singh, 
then a minor, against Rani Bijai Raj Kunwar, to have Rs. 5,542,11. 9 


ü) (1918) L. R^ 451 A. 311 5 22 CIL. J. 449. ^ - 7 
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assessed as rent on mauza Chhauch under section 107G of Act 22 of 
-1886. Inthe later of the two consolidated appeals Thakur Jai 


Indra Bahadur Singh is the appellant and Rani Bijai Raj Kunwar ` 


is the respondent. Itis an appeal from two decrees, of the 31st 
January and 3eth August, 1918, made by the Court of the Judicial 
Commissioner of Oudh in appeal in a suit which was brought in 
the Court of the Subordinate Judge of Lakhimpur on the 27th July 
1915, by Rani Bijai Raj Kunwar against Thakur Jai Indra Baha- 
dur Singh for a declaration that she was entitled to hold mauza 
Chhauch for her life rent free, under her deceased husband's will, 
and that the mauza was not liable to be assessed to rent during her 
lifetime, It is to be mentioned here that a chak which is within 
mauza Chhauch is known as Chak Khakra. That chak belongs to 
other persons; in Chak Khakra neither of the parties to these con- 
solidated appeals has or claims interest or title. Where mauza 
Chhauch is later referred to in this judgment, it is to be understood 
that what is referred to is mauza Chhaueh, excluding Chak 
Khakra. 

After the suppression of the Mating of 1857, the taluq or estate 
of Mahewa, which included mausa Chhaüch, was in the Ondh Sum- 
mary Settlement settled with Gajrang Singh ; he died in 1860, and 

` his brother Girwar Singh succeeded to the estate. Girwar Sing died 
in 1865, and Balbhaddar Singh succeeded to the estate. Balbhad- 
dar Singh died in 1898, and on his death his widow claimed to be 
entitled to the estate of Mahewa; her claim was resisted by 
Rajindra Bahadur Singh, who was Balbhaddar Singh's son He 
claimed to be entitled to the estate. These conflicting claims 
resulted in litigation, and ultimately the Board of the Judicial 
Committe of the Privy Council decided that Rajindra Bahadur 
Singh was entitled to the estate, and he entered into possession of 
the Mahewa estate in 1905 or 1906. ‘ 

In the first Regular Settlement in Oudh mauza Chhauch (except 

-Chak Khakra) was, with plots of cultivated lands in eight other’ mau- 
zas, recorded under the heading “Sir” as in the possession of the 
widow of Girwar Singh. By that entry in the Register it was meant 
eit mauza Chhauch and those other plots had been given to her by 
Girwar Singh for her maintenance. Before the next regular settlement 
in Oudh the Revenue Authorities decided that. in future in the 
Revenue Registers only ‘such lands as were. actually home farm 

-lands of the Taluqdar should be entered under the heading of 
“Sir,” and accordingly mauza Chhauch was then entered in the 

cRevenue ‘Register as “ muafi "—that is, as rent-firee'land. When 
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Raghubahs "Kunwar, widow of Balbhaddar Singh, took possession e 
of the Mahewa estate under her claim of title, she was entered 
in thé Revenue’ Register as Muáfidar of mauza Chhauch. 

After the decision in his favour of the Board of the Judicial 
Committee," Rajindra Bahadur Singh, on the 26th February, 1906, 
obtained, as owner of the Mahewa estate, possession .of mauza 
Chhauch and of all those cultivated plots in the eight other. villages. 

Rajindra Bahadur Singh, as the owner of the. estate of taluq 
Mahewa, had powers to give, sell, mortgage or bequeath the talüq 
orany part of it to ‘whosoever he: pleased; but his widow, should 
he leave one, would be entitled to maintenance suitatle to her con- 
dition as his widow. Rajindra Bahadur Singh in rori handed over 


‘to: Rani .Bijai Raj Kunwar,.his wife, possession of mauza Chhauch, 


and on the xst September, torr, he presented a petition to the 
Revenue Authorities, which, so far as is material, was as follows :— 

“r, The petitioner is the absolute: owner of taluka Mahewa, 
district Kheri; and the village of Chhauch bearing the * hadbast’ 
(boundary) No. 249 forms part of taluka aforesaid. The CES 
has all proprietary powers in respect of his taluka, 

ma The petitioner has given the entire village of Chhauch to 
his wife as * muafi.' The revenue of this village would be paid from 
the income of ‘the taluka and the village would, always, remain 
in the possession of his wife, as, revenue-free ‘muafi.’ 

ma, This application is therefore presented, and it is Ge 
that entries regarding mutation of names in favour of Che aforesaid 
wife may be made in the revenue department as herein. prayed for 
and the village may be entered as * muafi’ underclause 6.” 

On that the Tahsildar reported, on the-roth November. rgrr, 
to the Deputy Collector as follows :— 

* Sig, An application was made by Thakur Ra] Indar Bahadur 
Sing, talukdar of Mahewa, to’ the effect that he had given mauza 
Chhauch in pargana Kheri to his wife ‘as’ muafi, that its revenue 
would be paid from the taluka, and" that it might. be entered in the 
name of the Rani’as muafi. ‘An enquiry was made. A writing 
from the talukdar ‘cortoborates the contents of the :applicatian. 
The talukadar has given mauza Chhauchha o big wife; the | Rams, 
as niu&fl. ` As no document has’ been- executed, ‘mutation procedd- 
ings cannot be taken. Of course, as reported by the office, eütries 


'can be: made in papers, under clause 6. In my opinion, there.’ is 
` no harm in making entries in this’. way. Under Clause 6A, “under 
‘the héad of muaf, in the column of remark, these -wórds "should 


be written’: -* The -whole iof this village ‘has been. given br - the 


i 


` Von Kkktal/ privy could... 


e taluqadar to the Rani as ‘muafi’ for her maintenance. Hence. 


this report is-submitted to sanction the, entties aforesaid.” 
Thereupon the Assistant Collector made the following order :— 


' “Claim for mutation of names in espect of mauza Chhauch, 
pargana Eier, 


. * ORDER : 
“T have no objection to the &bove being noted in the remarks 
column. 


s SH M: ABDUL LATIF KHAN, Assistant Collector, rst EES 
* x rfÀ December, 1912." 


' Inthe Register relating to mauza Chhauch it was accordingly 
entered that the village was “rent-free land granted by the zamin- 
dar,” and under the heading “Remarks” that—''The whole of 
this village is by way of maintenance allowance of Bari Bahu Sahiba 
(the Rani Bijai Raj Kunwar) muafi on behalf of ‘ talukadar" 
(talugdar’. It is not cntended, on behalf of Rani Bijai Raj Kunwar, 
that by the petition of the tst September, 19171, and those entries 
“in the Register any indefeasible title in mauza Chhauch for 
her life was ‘conferred on her by Rajindra Bahadur Singh, 
orthat he could not thereafter have sued under Act XXII 
of 1886 as amended by Act 1V of 190r, to have rent assessed upon 


~ 


the mauza, but it is contended on her behalf that the petition of , 


the rst September, 1911, and those entries in the Register conse- 
quent on it show that it was then Rajindra Bahadur Singh's intention 
that Rani Bijai Raj Kunwar should hold mauza Chhauch for her 
life free of liability -to pay rent. In fact; she held the mauza from 
1911 until his death rent-free. 

Rajindra Bahadur Singh died on the 1st October, rgta. 
Rajindra Bahadur Singh bad, on the 14th June, 1997, made his 
will, which so far as it is material, is as follows :— 


win 


"I, Thakur Rajendra ‘Bahadur Singh, Tagada of Mahewa, 
sqn of Thakur Sheo Singh, resident of Garhi Prasadpur, pertaining, 
tp mauza Madhaia, pargana and district Kheri, declare as follows :— 
* This borrowed life is uncertain, and- God has not as yet blessed 
mé with ason; but I havea daughter,- three years old, I have a 
strong hope that He will grace me witha male child. Therefore, 
in order. to, avoid a dispute in future, I make a will to the effect that 
if a.son is. born to me, he will be the owner, and take possession of 
all my movable and immovable properties after my death, that in 
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case T get ı more sons than one, the eldést will be-the owner of all . e 
my estate according to the rule of succession to the * gaddi,’ and - 
the remaining sons will get allowance ; that if no male child is born 
to me, then dear Jai Indar Bahadur Singh, alias Jhunnu Bhaiya, son 
of Kunwar Sheo Indar Bahadur Singh, v ho is the son of;my own. 
brother, shall be the owner, and take possession of all the movable 
and immovable properties owned and possessed by me at the time 
of my death, or to which I have a tight of ownership, or possession. 
ofany kind, or to which I may acquire a right in future, without 
the exception of anything or right’; that-Musammt Jai Raj Kunwar, 
my wife, shall get Rs. 500 per mensem from the estate in cash, 
besides the ‘sir’ lands in her possession ; that my wife shall be the” 
owner, and take possession of all my personal goods, such as.clothes, 
ornaments, utensils used in eating and cooking, articles; 
of decoration of the residential house, etc. ; that Rs 250. per, 
mensem shall be paid from the estate to- my : younger brother, 
Kunwar Sheo Indar Bahadur Singh, who is living- with me up to 
this time, besides the. ‘sir’ lands possessed by him, and-both these 
two allowances in cash shall be a charge on the estate; and the- 
person in possession ofthe estate, shall be liable for. the same ` 
that the person in possession of the ‘taluka’ shall:be responsible, 
to pay Rs. 50,000 for the expenses of each of the daughters, 
who may be unmarried at the time of my death; that if, God 
forbid, dear Jai Indar- Bahadur Sing, aforesaid, die intestate 
without leaving a male child, then his nearest male heir descend-. 
ing from Mahendra Bahadur Singh, Narendra Bahadur Sing,. 
and Sheo Indar Bahadur Singh, will be- ue to succeed Io the 
‘gaddi’ and to be the owner of all the estate... E 
. Thakur Jai Indra Bahadur Singh is the ‘nephew described in 
the will as Jai Indar Bahadur Singh, and Rani Bijai Raj Kunwar 
is in the will referred to as Musammat Jai Raj Kunwar, the testator's, 
wife. n 
Thakur Jai ind Bahadur Singh did not succeed | by thc of - 
inheritance to the Mahewa estate or to any -part of it; his title 
depends on the will, and such interest in the Mahewa estite as he’ 
has-depends on the will. He took under the will, and not otherwise ` 
On behalf of Rani Bijai Raj Kunwar it is contended that under the 
will mauza Chhauch (Chak Khakra excepted) passed to her for Ber 
life free of rent, and that mauza Chhauch. will not vest in Thakur-- 
Jai Indra Bahadur Singh until she has died, and that until that 
event shall have happened: Thakur Jai Indra. Bahadur. Singh will: 
not.be the proprietor of mouza -Chhauch ‘within the meaning of ` 
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* Act XXII of 1886 as amended by Act IV of rgor, or entitled tó de 
sue to have any rent assessed upon that miüza. That contention 1922. 
depends apon the true-construction of the will, which involves the Reni Bijel Raj 
meaning of words in the will which have been thus translated by the 6. 
official translator: “That Musammat Jai Raj Kunwar, my wife, Jarin, 


eds Rs. 509 per mensem from the estate in cash besides the Sr John. alge: 

r’ lands in her possession.” That is’ the: official, translator's WER 

Beie of the vernacular words in -the will ‘In the judgment of 
“the Board of Revenue of July, 19:6, the words in question are trans- 
lated thus: “To my wife for life five hundred rupees per mensem 
besides sirat makbuza will be-given from the estate." In their 
Lordships’ opinion ‘the two translations have the same meaning; 
Sifat isthe plural-of sir and.sirat makbuza means sir lands in 
possession. It does not appear to have been - doubted by any of the 
Courts in India that the "air lands in her possession " passed by 
the will to Rani Bijai Raj Kunwar as à rent-freé estate for her life. 
Butthe question is, What did: Rajindra Babadur.Singh mein by 
*'sirlands in her posses-ioh" in his will That he intended by his 
will to bequeath to Rani Bijai Raj Kunwar an absolute estate for 
her life in the “sir lands in her possession” and not merely a right 
of tehancy or other subordinate interest in them, and that he inten- 
ded:that She alone should be the proprietor- of those lands during 
her life, their Lordships have no doubt. i 
' The Courts in India who have had these: suits before them 
arrived at different conclusions as to what Rajindra Bahadur Singh 
mearit by thé words “sir lands in her possèssion.” The Deputy 
Commissioner of Sitapur, who tried the Revenue Court suit, in refer - 
ence to the words “sir lands possessed by her,” as he translated 
the will, ‘stated in his judgment that— 

- These last-words ràust be taken to refer to the ‘ sir ' lands 
póssessed'by the Rani at the time of the testator's death. "The ` 
village in suit is not ‘sir’ land in the strict sense of the term, but 
I think there can be little doubt that the word ‘sir’ is used by the. 
testator in a loose sense, and signifies ‘ land held'as “ guzara. d 
This is not ‘seriously disputed by. the plaintiff. It is then clear 
th&i'thg testator wished that the defendant should continue to hold 
her ‘gizara’ land.rerit-free for her lifetime.” i 

- He, however, being of opinion that Thakur Jai Indra Bahadur. 
Sing was proprietor, -and was thus entitled to sue to have mauza 
Chhauch asséssed to rent, gave Thakur Jai Indra Bahadur Singh, a 
decree assessing the rent. From his-decree there was an appeal by, 
Rani ‘Bijai-Raj Kunwar Singh to the Commissioner of the Luck ` 
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P. C. now Division, who in his judgment stated, in reference to pp : 
ias, Bahadur:Singh’s will, - 
Rani Bifai Raj “ By his will he bequeathed to his widow. . . and the si? 
Jai ie: or‘guzara’ land. . .-. It had, before the talukdar's . death, 
mE been duly entered as ‘ guzara’ held rent free. 


Sie. Foin Edge. * The present talukdar, nephew of the late talukdar, who is 
under the Court of Wards, succeeded to the property under the 
terms of the will. He sues now to have rent assessed, as the rent-free 
“ guzara’ of his aunt, the widow of the testator. 

“ The Deputy Commissioner has decreed the claim. -It appears 
to me that the suit should never have been brought. The present 
talukdar, as represented by the Court of Wards, is willing himself 
to be benefited by the terms of the will. But he wishes to deprive 
his benefactor’s widow of the benefit, which was meant to accrue 
to her under the same will. We must clearly take it that the defen- 
dant- appellant is entitled under the terms of the grant or will to . 
hold this village rent-free for her life.” 

- The Commissioner of the Lucknow Division dismissed the 
Revenue Court suit. From that decree dismissing the suit Thakur 
Jai Indra Bahadur Singh appealed to the Board of Revenue. ' The 
Board of Revenue in their judgment said : . 

“It is urged by the respondent that under the Succession Act of 
1865; she has devised (had devised to her) the land held by her as 

“sirat makbuza,’ and the effect was to give her a proprietary title 
for life. It is further urged that, as the village in suit - was 
held by herin the same way as-she had held the other lands 
at the time of tMe will, that the result of the will also was to con-' 
fer on her a proprietary grant for life of this village. - It -may 
be admitted that the words ‘sirat makbuza’ in the will. were: 
certainly intended to cover the rent-free grants held by her at (he 
time of the execution of the will. The appellant argues, however, 
that there is a great difference between a whole village and plots- 
of land within a village, however numerous the latter might be, and - 
that a whole village could not be termed ‘sir,’ however loosely the 
word i is used, and that the fact that the previous talukdar made*a 
separate application in rot about the whole village elearfy j 
shows.that he meant to differentiate it from the other land, and for - 
this argument there is a good deal to be said.” 

“In the result the Board of- Revenue held that section 107G of 
2 ActXXII of 1886-as amended by Act IV of rgor applied, and `` 
made a decree assessing mauza Chhauch to rent, From that decree ' 
Rani Bijai Rai Kunwar-has appealed to His Majesty in Council — - 


à 
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° The Subordinate Judge of Kheri, before whom the . civil suit 

first came, framed six issues, the first of which was, “ Is the suit 
not cognizable by the Civil Court?" He held that the questions 
whether the plaintiff (Rani Bijai Raj Kunwar) was ‘entitled to 
hold the village (mauza Chhauch) rent-free as a life interest 
bequeathed to her under her late husband’s will and that she is 
not liable to assessment of rent during her lifetime’ were exclu- 
sively for the Court of Revenue, and by his decree dismissed the 
suit, Rani Bijai Raj Kunwar appealed from that decree to- the 
Court of the Judicial Commissiorter of Oudh. The learned Judi- 
cial Commissioners on the appeal held that the civil Court had juris- 
diction to entertain the suit for a declaration of Rani Bijai Raj 
Kunwar’s legal title to mauza Chhauch under her husband's will, 
but that the civil Court had not jurisdiction to give her-a decla- 
ration that mauza Chhauch was not liable to be assessed to rent 
during her lifetime, and remanded the suit to the Court of the 
Subordinate Judge for the trial of certain issues. 

The suit on the remand came before another Subordinate Judge, 
who apparently was not himself familiar with the popular descrip- 
tion in Oudh applied to lands held for maintenance. He recorded 
‘much évidence on the subject. One of the witnesses, who had been 
for some years a Naib Tahsildar in Lakhimpur, said: “ Every 
sort of cultivated land, whether rent-free or assessed to rent, and 
whether held by grantee, or Shankahapdar, and under proprietor or 

, ordinary tenant, is commonly called sis. I never heard a whole 
village called as sir of any body, though I heard a whole village 
called a guzara of a guzaradar.” The Subordinate Judge’s com- 


ment on the Naib Tahsildar’s evidence was: “His evidence goes to 


show that when a member ofa talukdar’s family cultivates guzara 
land given to him and calls it his sír, others also call it by the 
same name." ‘Another witness said: “Thakur Rajindra Bahadur 
Singh thought that land given to the members of a talukdar’s 
family for their guzara are called their sir. He considered the 
village Chhauch to be sir of the plaintiff (Rani Bijai Raj Kunwar)” 
Tre was much other evidence, and in conclusion the Subordinate 
Judge «found that “the word sir is used im common parlance to 
deseribe a muafi grant of plots of land made to a member of the 
talukdar’s family for maintenance, but that a whole village assigned 
for a similar purpose is not called by the name of sir... ... ... I find 
that the words 'sirat makbuza’ were used in the will in this sense." 
`" On the return to the order of remand the learned Judicial 
Commissioners proceeded to consider what Bai nde Bahadur’ 
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` P. €. Singh meant by the term “sirat makbuza” (sir lands in passession)s 
1923. which he used to describe the bequest to his wife Rani Bijai- Raj -~ 
Kunwar. They considered that the opinions expressed by the 
witnesses on that subject did not possess any particular value for 
: the decision of that question. It has not been shown to their. 
` Sir Joke Bagn Lordships that the Judicial Commissioners formed, an incorrect- 
j estimate of the value of that oral evidence. The learned Judicial, . 
Commissioners took, in their Lordships’ opinion, safer ground for-: 
the consideration of that question in the history or the manner in . 
which mauza-Chhauch had been dealt with since it had been settled ` 
with Gajrang Singh, and particularly by Rajindra Bahadur Singh. 
They also placed great reliance on. the introduction in the late Mr. 
Sykes’ well known and valuable compendium of the law relating to ` 
the taluqdars of Oudh, and quoted the following passage which, 
occurs in Mr. Sykes’ observations on the various classes of sir in 
Oudh. Mr. Sykes in discussing that subject, stated that :— 

“ Amongst the various classes of sir under proprietors, who never | 
had the full and exclusive proprietary right of the, whole village is 
the land frequently assigned to the junior branches of a family for. 
their support, instead of breaking up the estate and giving them ` 
the ancestral shares to.which they were entitled Buch appanages _ 
are known in Oudh by the name of sir, They also form one and: 
the chief class of /ewan Birt, which is a name also sometimes 
applied to this class of sir. Whole villages assigned in ian 5 
were also called Bhayai villages.” : 

In support of that statement by Mr. Sykes, the Judicial Conn 
sioner quoted a passage from Volume I. of the Oudh .Gazetteer of. 
1877,- which, was publisbed un ler the authority of. the EE 
and a passage from the Fyzabad_ Settlement Report of 1880. The: 
passage from the Oudh Gazetteer is as follows :— 

“Second, it was common to assign to the junior branches of- a: 
family certain lands for their support, instead of giving them. the. ; 
ancestral shares to which they were entitled. Such appanages were, ; 
also known as sir.” 

The passage quoted from the Fyzabad ‘Settlement ‘Rao ruas. - 


Rani i Raj 
Jal WH 


thus :— e 


‘233. ^ Sir is in most cases an appanage of peáprietouihin. the. 
lands pauline the home-farm of a proprietor. It is the name, i 
too; given to the lands assigned to the junior branches of a family. 
* in lieu of the ancestral share to which they. were entitled." 
The Judicial Commissioners did not overlook the . fact that - 
the passages which they quoted from the Oudh Gazetteer. and the, 
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Fyzabad Settlement Report had reference to the District of Tyzabad 
and not to Oudh generally. They observed in their judgment : 
“The above quotations refer to the district of Fyzabad, but the 
meaning of the word sir, given therein ‘appears to us clearly to be a 
meaning which was applied generally in Oudh.” Nor did the 
Judicial Commissioners overlook section 108 of Act XXII of 71886, 
which enacted how the term “sir” should be understood officially 


in Oudh. In reference to that section they said: “The restricted 


meaning of the word sir given in Act XXII of 1886 is a meaning 
based to some extent upon the meaning of the word in the Province 
of - "Agra, “and is largely the creation of the English Revenue 
Authorities, We consider that the learned counsel for the appellant 
(Rani Bijai Raj Kunwar) is correct in his contention that the word 
sty used by an Oudh man would bear the meaning assigned to it 
by Mr. Sykes, and would not be confined to the meaning which it 
bears in Act XXII of 1885.” "Their Lordships see no reason to 
disagree with that conclusion of the learned Judicial Commissioners. 

- Referring to the history of taluqa Mahewa, the Judicial Commis- 
sioners ‘correctly stated in their judgment that mauza Chhauch 


(excepting Chak ‘Khakra, which belonged to another and 
distinct family) and cultivated plots in: eight other villages of 


the taluga were in the possession of Rani Bijai Raj Kunwar 
atthe time of her husband's death; that some of those plots 
had been handed over to-her by her husband, Rajindra Bahadur 
Singh in 1907, and the remainder of them in 1908; that he had 
in-tructed the Patwari to have them entered in the Revenue Regis- 


ter in her name; and that those plots of cultivated da nde had been 


entered into the first Regular Settlement as the “sir” of the widow 
of Girwar Singh. The Judicial Commissioners also state that the 
Counsel who appeared before them admitted that those plots of 
cultivated lands in the eight villages were sirat makduea, and must 
be given to Rani Bijai Raj Kunwar under the terms of the will, but 
he contended that mauza Chhauch could not pass to her under the 
description of sirat makbusa. The Judicial Commissioners came to 
the @onclusion that in 1911 Rajindra Bahadur Singh had given mauza 
Chiauch (excepting Chak Khakra) to Rani Bisi Raj Kunwar as 
Tent-fyee, and that the description sir makduza included mauza 
Chhauch (less Chak iXhakra), and that under the will she took an 
estate for her life in the taluka free of rent, and they gave her a 
decree declaring that she "is entitled to hold possession during 
her life of the village Chhaucb, less Chak Khakra, pargana and 
district Kheri under the will dated the 14th’ Tune, 1907, ‘executed 
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by -Thakur Rajindra Bahadur Singh, the late Talukdar of Mahewa." 
From that decree Thakur Jai Indra Bahadur Singh has appealed 
to His Majesty in Council. 4 - 

After a careful consideration of all the facts in these consolidated 
appeals, their Lordships have come to the conclusions that the 
words sirat makbusa in the will did apply to and cover not only sir 
lands which might be accurately described as “sir,” but also: mauza 
Chhauch (less Chak Khakra), and that Rajindra Bahadur Singh, 
in confirmation of his gift of 1911 to his wife, Rani Bijai Raj 
Kunwar, of mauza Chhauch (legs Chak Khakra) rent-free for her 
life, did by his will intend to bequeath, and did bequeath, to her 
mauza Chhauch (less Chak Khakra) for her life as a proprietor, 
and without any liability to have it assessed to rent ` and they also 
are of opinion that Thakur Jai Indra Bahadur Singh, who takes 
his interest in taluk Mahewa under that will, and whose only title 
to any part of taluk Mabewa is under that will, cannot repudiate 
the condition of the will that mauza Chhauch should be held by 
Rani Bijai Raj Kunwar for her life rent-free. 

It has been contended on behalf of Thakur Jai Indra Bahadur 
Singh in these consolidated appeals that the decision of the Board 
in Parbati Kunwar v. The Deputy Commissioner of Kheri and 
another (t) governs this case. That contention was based on a mis- 
conception. In that case the plaintiff, who sued for an enhance- 
ment of rent, was the “proprietor” of the mahal there in question 
within the meaning of section 107A of Act XXII of 1886 as amen- 
ded by Act IV of rgor, and was suing a thikadar who held under 
alease. In this case Thakur Jai Indra Bahadur Singh is not a 
proprietor of mauza Chhauch or of any part of it, and will not be 
the proprietor while Rani Bijai Raj Kunwar continues to be the 
proprietor for her life, and Act XXII of 1886 as amended by Act 
IV of 1901 does not apply. 

Their Lordships will humbly advise His Majesty that the appeal 
in which Rani Bilai Raj Kunwar is the appellant should be allowed. 


“with costs, and the decree or order of the Board of Revenue of the 


United Provinces of Agra and Oudh of the 16th December, 1916,. 
be set aside and the decree of the Commissioner of the Luckgow 
Division of the 7th January, 1916, be restored and affirmed, and. 
that the appeal in which Thakur Jai Indra Bahadur Singh & the 
appellant be, dismissed with costs. 

In parting with this case their Lordships, desire to add one 
further observation upon a matter which in other cases has often 


_ (0) (1018) -1. L. R. 45 I. A. 113. . 
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before been, animadverted upon, but apparently with small result, R. C. 
namely, the manner in which the record in Thakur Jai Indra Baha- tae. 
dur Singh’s appeal has been preparéd. When this record, which Rani Bijai Raj 
consisted of 1,134 pages, was received by. the Registrar of the E 


wv o: 

Privy Council it appeared to him that a large part of it, consisting Jal nm: 
of lists of property in tabular form, was unnecessary forthe purpos- Sir Jeka Ein, 
ses of the appeal, and he communicated this view to the London B 
solicitors with a suggestion that counsel should be consulted as to l 
eliminating this portion of the printed book. As a result the parties 

agreed between themselves on the advice of their counsel, to omit 

over 800 pages, which were taken out of the books and not referred 

to again, and this shows that they should never have been included. 

The persons primarily responsible for this reckless waste of money 
_were no doubt Thakur Jai Indra Bahadur Singh and his advisers in 
“India, and had be won the appeal he would certainly not have 

received any costs in respect of this part of the record. But at the 

same time their Lordships think that a duty lies upon the Court to 

exercise control upon the wholesale inclusion of irrelevant docu- 

ments, a duty which in this case was certainly not performed. A 
.few weeks ago, in another appeal from the same Court, their Lord- 
- ships drew attention to the fact that the record contained at least 

791 unnecessary pages, and they do so again with the earnest hope 

that the judges of the Court of the Judicial Commissioner will take 

such steps as will prevent in the future the continuance of what 
“their Lordships consider a scandal and a hindrance to the proper , 
administration of justice. a 


- James Grey & Son: Solicitors for Appellant. 
T. L Wilson & Co: Solicitors for Respondent. 


K., V. L. N. - Appeal-allowed, 
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_ PRESENT: Viscount Cave, “Lord Shaw, Sir John Edge a and ae 
tr. Ameer Ali. 


T. P. RANGACHARIAR AND ANOTHER  ' 
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C. N. EVALAPPA’ MUDALIAR 


[ON APPEAL FROM THE HicH Court or JUDICATURE AT MADRAS] 


Trsustee— Temple | properiy— Trustees. claim as personal acquisition — Onus— 
Paimash and siitlement.records—Conduct in suit— Concoction of accounts 
Removal of trustee—Code of Civil Frocedure Act V of 1903), $. 93... o) 
A Dharmakarta is‘literally and. oo more than the manager of a charity, and 

his rights are never in a higher legal category than that of a mere trustee — Vidya- 

purna Tirtha v, Vidyanidhi Swami (1). A » 

- Where the discoverable origins of property show it to bet trust t property and 
the trustee claims the property as his personal acquisition, the onus is heavily 
upon the trust-e to show by the clearest and most _toimpeactable ‘evidence the 
legitimacy of bis persona] acquisition. : 

Trustees claiming private ownership of the trust properties and resisting their 
recovery for the trust cannot be permitted to continue in office to administer. 
the trust ; more so when they are guilty of seriously reprehensible conduct, such 
"a5 concocting accounts, in the course of the suit. 

Appeal from a decree .of the Madras High Court, varying, a 

SE of the District Judge of Chingleput. | 

‘The suit was instituted by the appellant and another MEEA 
the respondent under s. 92 of the Code of Civil Procedure. It was 
for an account of the respondent’s management of a temple in 

Chingleput. District, for his removal from the office and for the 

séttlement of a-stheme for the management of the temple .and its 

properties. The respondent claimed certain of the:temple properties 
to be „his personal acquisition and concocted accounts for. the, pur- 
poses of the suit. The trial Judge held that the plaintiff failed to 
establish the title of the temple to the lands in dispute though the 
documents filed in evidence raised a suspicion that the lands origi- 
nally belonged to the temple-and that the defendant was guilty of 
concocting the temple accounts. He ordered the removal of the 
respondent from the.office of Dharmakarta. A. decree was accord- 
ingly drawn: up. The respondent appealed against the decree ordtr- 
ing his removal and the appellant filed cross-objections against she 
decree disallowing the-claim of the temple to the properties. The 

High Court declared four items of the property claimed as temple 

property but reversed the decree of the trial Judge which removed 

the respondent from the office of Dharmakarta, Hence the appeal. `. 


(1) (1903) I. L. R. 37 Mad. 435. 
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Sir George Lowndes E C: and Raikes for the Appel- 
"lants : All the properties belonged to the temple and it lay 
upon the respondent as trustee to prove in each case that 
be is beneficially entitled to them. Ths facts found by ‘the 
High Court clearly lead to the conclusion that all the proper- 
ties claimed belong to the temple. Both the Courts in India found 
that the respondent was guilty of gross misconduct and that he 
concocted false accounts in support of his claim and allegations, 
This is sufficient ground for the removal of the trustee from his 
office. . The trial-Judge rightly exercised the discretion vested in 
him and ordered the removal. The High Court was wrong in 
reversing the order of the trial Judge on this point. In any event 
other trustees may be associated with the respondent for the pion 
management of the temple and its properties. 


De Gniyther K. C Brown and Palat for the Respondent : 
The High Court was right in refusing to remove the respondent 
from his office. His assertion of claim to thé properties in dispute 
was only based upon what his ancestors did. It is not alleged, 
nor proved that the respondent knew that any of the properties 
were temple properties, The Dharmakarta ‘has a discretion as 
regards the ceremonials in the temple festivities and the respondent 
exercised that discretion Jona fide. There was no proof of dis- 
honesty against the respondent. - 
ak tad e C A. Y. 
` The judgment of their Lordships was delivered by 


Lord Shaw: This is an appeal against the judgment and 
decree of the High Court of Judicature at Madras, edated the 6th 
March,- 1917, which. varied a, decree of the District Judge of 
Chingleput, dated the rrth December, 1914. | -~ 


The suit was instituted by the present appellant and another; 
under the Civil Procedure Code, ` section 92. The prayer of the 
plaint was for an account of the respondent's management of a tem: 
ple in the district of Chingleput since his assumption of office, and 
that he “be made accountable for all losses occasioned to this 
tenple by his breaches of trust, for his removal from office, and for 
the setttement of a scheme for the management of the Devastanom 
and dts properties.” “Incidentally, the judgment for accounts made 
in the suit has raised a question of complexity and importance as to 
the ownership of lands of considerable extent and value. The issue 
upon that topic is the principal one raised in this appeal. It is 
whether those lands belonged to the temple or are the ~ private pro- 
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perty of the respondent, who, in poirit of fact, is its Dharmakarta or 
héreditary trustee. 

The grounds for the removal of the respondent: from the posi- 
tion of Dharmakarta have been added to by the conduct of the 
respondent'in the ‘course of the suit, and now includé not only 
misfeasance and breach of trust, but the proved falsification' of the 
templo accounts, 

` This question of removal from the “position of trustee will be 
afterwards dealt with, but it may here be mentioned that the former 
question, viz., the question of the true ownership of the temple pro- 
perties, so keenly contested by the respondent, has not only to be 
determined on its merits, but may turn out to have a Wee upon 
the question of his removal from office. 

The case is very involved, and their Lordships hive to iae: 
ledge the care which bas been manifested with regard to'it in the 
Courts below, and in particular the elaborate investigations of the 
history of this property made by the District Judge. 

As it is desirable that the Board should endeavourto exclude 
from this judgment all such details as might obscure the question 
of principle dealt with, it may be wellto consider ‘the respective 
positions of parties in the clear language adopted by the District 
Judge. His narrativejof the plaintiff's case is this :— 

“2, The plaintiffs allege that they are the firtham mirasidas and 
" wbhyakars of the, said temple, that the defendant is its “trustee, that 


' its management since 1842, when the Government handed over the 


same,'has been in the family of the defendant, that the endow- , 
ments to the temple consist of miras from the Goverment, income ` 
from lands and contribution from sdhayakars, that the administra- 
tion of the temple by the defendant has been unsatisfactory and 
that he is guilty of various acts of misfedsance, malfeasance, non- 
feasance, breach of trust and neglect of duty. The instances of 
misconduct are set forth in paragraph 9 of the plaint, the main item 
being with -reference to the lands wet and dry and manyams des- 
cribed in A (1) to A (8) schedules of the plaint which it is alleged 
to belong to the temple, and the defendant is charged with migap- 
propriation of the income from them without bringing the same 
into the temple accounts, and it is alleged that these accounts aré 
not regularly and correctly kept.” 

His narrative of the. defendant's case is as follows :— 

“3, The defendant contends that he is the hereditary trustee’ 
of the temple and that his ancestors were the trustees even beforé 
the Government assumed management thera and denies that he 
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is guilty of any act of misfeasance, etc, alleged in the plaint. He "e: . 
further states that the plaint temple never owned or enjoyed any of 1932. 

plaint A1 or Az schedule lands, that item r of A3 schedule is enjoy- T, p. Rangacbartar 
ed by the temple, and that, in item 2 of A3 schedule and in the first C. N. Eva phot 
seven items of A5 schedule, the melwaram right alone belongs to the — 4 7 
temple, that lands in Ar, Az, A7, A8 were always exclusively Lora Saw: 
owned and enjoyed by the defendant and his ancestors as their Ss 
absolute property. The defendant further states that all the in- 
comes arising from the lands belonging to the temple have been 
regularly entered in the temple accounts and! duly accounted for, 
that the said income is not sufficient for the upkeep of the temple, 
and that the defendant has been meeting the deficit from his 
private funds, and that the accounts filed in Court were regularly 
maintained by the temple karnams.” l S 
These statements show broadly and correctly the attitude of the 
parties to this litigation. 
The temple in question is an endowment or institution for the 
worship of the God Vishnu. It is dedicated tol a saint or incarna- 
tion called Tirumushi Alwar. The temple lands are at Madavilagam 
and other villages in the district of chingleput in the vicinity of the 
city of Madras, As the plaintiff in head 3 of the plaint avers :— 
“There is a public Vishnu Temple at Madavilagam, a hamlet 
of Tirumushi, in Poonamalle Division, Saidapet Taluk, dedicted 
to sri Jagannatha Perumal and Tirumushi Alwar. " 
That, in point of fact, a temple did exist| there from ancient 
times, and that it was in possession of certain endowments in the 
shape of lands, seems to be undoubted. l 
‘The Board bas had a reference to various hisforical authorities 
upon the subject of the Chingle put district, dnd upon the mirasi 
tenure therein. These records are voluminous, It is too much 
-to expect that anything definite can be obtained prior to the devas- 
tation of the district by Hyder Ali in the letter half of the eighteenth 
century. The most valuable document fs the Fifth Report of the 
Select Committee on the affairs of the East India Company of the 
ygar 1812. Says the Report :— 
e *' The Jaghire (Chingleput) appears to have been obtained in 
the yéars 1760 and 1763, from the Nabob of Arcot, in return for the 
` sefvices rendered him and his’ father, by the Company....The 
' Jaghire was twice invaded by Hyder Ali;in 1768; and in the war 
of 1780, when he entered it with fire and sword. On the termi- 6 
nation of the latter war, in 1784, hardly any other signs were left 
in many parts of the country of its PR been inhabited by 
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human beings, than the bones of the bodies that had been massa- 
cred, or: the naked walls of the houses, choultries, and temples, 


which had been,burnt. To the bayoc of war, succeeded the affliction ` 


of famine; and the emigrations arising from these successive 
calamities, nearly depopulated the district. 


“The system of management in the Jaghire, while it was rented ` 


by: the Nabob, was of the same oppressive and -unjust character, 
which marked the administration of affairs in his own territory, the 
Carnatic,", A 

A period of. no-little confusion Ge even after- the Company 
Government assumed the Jagheer in the years previous to £780, 
the confusion being mach relieved in 1794 when the country was 
placed under the management of Mr. Lionel Place, who continued 
as administrator until 1798, and whose Final Report respecting 
the Jagheer is dated the 6th June, 1799. Mr. Places views with 


regard to mirasi are.stated to have undergone a material change, 


and ın the language of the Report :— 

“He -had become, convinced that the mirasidar had an un- 
doubted hereditary property in the soil ; that he derived” this right 
originally from the Sovereign to whom he acknowledged obedience, 
and the rendering of a stated proportion of the produce, as the 
tenure by which he held it; that he sold, mortgaged, gave away, 
and left his lands to his posterity,” : 

It would not elucidate the points at issue in this suit to enter 
further into the development, historically, of the adjustments of 
the rights regarding the land and its tenure and cultivation. This 
following excerpt, PARES may be made from Mr. Place's Pihal 
Report :—. ne 

“Joz. The following definition, therefore, of meerassee, or property 
in land, seems to be deducible from the discussions that -have 
passed on it. f 

“703. That it is a right to ihe u use and--substance of the soil, 


vested in the present propHetor, his heirs and successors, so long. 


a8 he does or can cultivate it, and pays the dues of Government and 
is obedientto its authority ; and that when he does not, or cannot, 
cultivate his lands, when he withholds the dues of Government, Dr 
is disobedient to its authority, such part as he maglects,. or im the 
latter case the whole, escheats. to Ge who may confere it 
on whom it. pleases.” : : 

.; These excerpts have been given because the-fact has been ac- 
knowledged. that the village, afterwards referred to, with the lands 
in suit in the present case, are held under me mirasi tenure, 
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* Nor, secondly, is it disputed that Visinu às a juristic entity, “and; 
as such, owner of the temple dedicated to and appearing under 
the following names: Sri Jagannatha Perumal and: Tirumushi 
Alwar, can ‘according to law aud “must if it accord with ‘fact, bé 
reckoned asa mirasidar holding a village mirasii The point in 
the case is, Was the.property in suit held under mirasi tenure by 
this mirasidar in the interests of the institution and worshippers of 
Vishnu attached to it, or was it held by the respondent personally ? 

The respondent founds, and strongly founds, upon ‘the state of 

the records of this property as for the. year 1825. He maintains 
that there is sufficient indication from this record that the property 
in suit had wholly belonged, not to the temple as part of its endow- 
ments, but to Evalappa, his grandfather, as his o own ee 
property. 
" The date of the origin «f this temple is not an now 
ascertainable, but the first broad and fundamental fact appearing 
from the record founded upon is that in 1825 de Facto such a temple 
 did.éxist ; secondly, that the institution was at the date managed’ by 
a Dharmarkartha ; and thirdly, that it was the owner: of some lands. 
What were those lands ; and, in particular, did they include those 
in suit in the present case? On that point the singularity of the 
position is that it appears to be, and that very rightly, assumed i in 
the judgment of the Courts below, that originally the temple did owh 
the lands, but that the state ‘of affairs crystallized in the paimash of 
1825 left it at least doubtful whether some change had not been 
effected under which a personal acquisition by the Dee 
had taken place. . 

And it is the fact, with regard to the. large majority of the items 
composing the village lands, that the plo's and portions are set out 
in detail in the name of Evalappa Mudalia, without describing him 
as trustee, and without giving any indication contrary to that of 
personal ownership. It is this circumstarice upon which the fes- 
pondent in the appeal strongly relies. l 

It may be said of the 1825 paimash or record, taken ás a whole, 
that it does involve certain self-contradictions which contribute to 
lehving the point at issue in considerable doubt. : D ‘ 

. gt will serve no useful Purpose to load -this opinion "with details, 
although all these details have been carefully cónsidered. It may 
suffice to say as follows: -The Paimash Jariff Taram chitta for 
Mandavilagam  vitlage, dated the 31st, August, 1825, forms 
the Exhibit A, and its headings and, general: preliminary state- 
` ments must be attended to: ‘It states: ithe “persons who wére 
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present at the Jariff,” mentioning by name the Government Officer. , 
Then follows this. entry: . “Alwar temple village Miras.” This 
appears to describe in general terms the ownership by the temple 
of all the village miras. Then there appears this entry: “ Appa- 
sami Mudali and Arunachala :Mudali, gumasthas of Evalappa 
Mudali, Dharmakarta of the aforesaid temple —total, two persons." 
Up to this point it seems plain enough that the lands are owned 
by the temple, and that Evalappa is its Dharmakarta. When the 
specific entries begin there occur the following '' remarks”: '* Village 
Miras— Tirumushi Alwar,” and a little further down, “No, x Miras. 
Tirumushi Alwar Devastanom Dharmakarta Nattu Evalappa 
Mudali.” Then still another: "7 Alwar mantapam tope, No. 1 Miras 
Tirumushi Alwar Devastanom.” Up to this point the doubt as to 
the lands being temple lands—it being admitted that they are part 
of the village miras—has not arisen. When these items came to be 
entered, the column of remarks shows "' village miras,” and by far 
the most important of the entries'are those referring to the miras 
itself, viz, “No. 1 Miras,” and one of the most; important, pieces 
of the property is a tope or grove, which is entered as punja, and in 
the remarks is stated to be Alwar mantapam tope. So far all is ' 
clear. 

" The confusion arises, however, from another document, Exhibit 
Ay, called “ Register of lands as per paimash or mamul account.” 


It is to be observed thatinit again occurs “No. r Village Miras, 


Tirumushi Alwar” and in No. 83, “No. 1 Miras Tirumüshi Alwar 
Devastanom,” there being added the words Dharmakartha Nattu 
Evalappa Mudali. 

While this is so, the remarkable thing is that all the other en- 
tries, with perhaps one or two exceptions, are stated to be’ No. r 
Patta. Evalappa Mudali,” with no indication that those particular 
items are temple lands or that Evalappa holds them as Dharma- 
kartha, This fact, and,practically this fact alone, forms the founda- 
tion of the respondent's claim that he is personal owner of these’ 
numerous items. 'The inconsistency of this with the other entries 
above referred.to is unexplained, and in particular it is unexplained 
how property originally temple property ever came into his pri- 
vate ownership. , No express grant is produced ; no legal afithority 
for a conversion so singular is suggested. . 

In these circumstances their Lordships are not prepared to say 
that if the records had stopped here they would have agreed with 


. the judgments of the Courts below, and would have attributed the ; 
<. entries opposite Evalappa's own name as entries certiorating. private 
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“property. It is unlikely ; but for the reasons to be hereafter stated 


D 


it is not necessary, to decide the question. 

Let it be assumed, however, that the point of ownership stands 
doubtful upon the r825 records. To such a situation it is conceiv- 
able that the observation of the learned Chief Justice would apply. 
He says — 

“ It is of course impossible at this distance of time to say exactly 
how it was that these properties passed from the temple into the 
hands of th» trustee’s family, and the case may undoubtedly appear 
to be one of suspicion. But we cannot say, at this distance of time 
ahd in view of this long enjoyment, that the title of the temple has 
been sufficiently established in the present suit as to the great bulk 
ofthose properties, that isto say, in respect of those properties 
which, in the paimash are not entered as temple properties. Where 
we find in the paimash properties entered as temple properties, 
that is sutficient to throw the omg on to the trustee-of showing how 
these properties ceased to belong to the temple." 

Their Lordships must dissent entirely from the view that where 
the discoverable origins of property show it to be trust property the 
onus of establishing that it must have illegitimately come into the 
trustee’s own right rests upon the beneficiaries, Upon the contrary, 
the onus is, and is heavily, upon the trustee to show by the clearest 
and most unimpeaceable evidence the legitimacy of his personal 
acquisition. Even upon the records of 1825 their SE would 
have inclined to this view. 

But the records did not end here. In their Lordshipe opinion 
it is necessary in a case of this kind to view the records, transactions 
and proceedings as a whole. And in their view the greatest weight 
must be attached to the elaborate proceedings of 1976, and in 
particular to the Survey and Settlement Register of the village of 
Madavilagam. That Register contains 169 items, including among 
other particulars an identification, so far as possible, of each item 
with the old number or name of fields, and in particular the extent 
and assessment of each plot of land in the whole list The Regis- 
terifsigned by Major C. J. Stuart, Acting Deputy-Director | of 
RevénueSettlement, and is dated from the Revenue Settlement 
Office, It cannot be too clearly premised, however, that the Board 
would not hold any such record to be conclusive evidence of 
ownership ; but, upon the other hand, their Lordships cannot be 
blind to the importante of such a document which appears, de facto, 
to have settled the bounds of the possessions of these plots for a 
period of thirty-five years—that is to say, from 1876 to 1910. This 
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is especially important in any case where the personal as against * 
the trust claim is supported .also, and alone, by a reference to an 
earlier record of a stmilar character, marred ss that record happens 
to be by the contradictions to which reference has been made. 

‘It is, however, unnecessary, it may, again be said, to enter into 


details, But the facts as to the 1876 records are outstanding and 


make the position much clearer. Evalappa had been succeeded" by 
Varadappa, and numerous cases, including those in which in 1825 
the entries.of the owner had only been the name of Evalappa 


. Mudalier, with nothing added thereto, now appear with the point a: as 


to’ the character of the ownership cleared up 
. The Survey Je headed .“* Descriptive Memoir of Madavilagam 


| of the Saidapet Taluq.” Extracts from it form Exhibit B of the 


present proceedings. Their Lordships have, however, seen a 
print of the Descriptive Memoir itself, bearing to be signed by 
Major Stuart, “ Acting Deputy- Director of Revenue Settlement.”. 
The following entries are important :— 

“ Mirasi Tenure. .As the Government have recognized the 
Mirasidar’s- claim to a percentage fee (swatantram) on the taram 
assessment, the following arrangements are made for its’ future 
collection.and payment." ` 

This entry speaks for itself’ The tenure was mirasi tenure, and 
there was one mirasidar. Then occurs the following :— 

“ The fee is fixed at a annds in the Rupee of assessment of both 
dry and wet lands for which the lands are divided into (I) Pango, 
OD Durkast and (III) Waste. 

The word ® Pangu” reférs to the original cultivated land— 
that is to say, land cultivated by persons or a person, or institution, 
belonging? to the village. “ Durkast" refers to lands granted by 
the Government for uncultivation not by villagers, but by dd 
“Waste” refers to jungle or uncultivated land. ` 

. The main point os kept in view is the form of the entries of 
the lands, the issue as to which is whether they are temple lands; or 


_ are private property or pangu lands. The importance, accordingly, 


of special reference to pangu andea is clear. That enr de as 
follows :— 

* Pangu Lands. This i isan Ekabogam village and the tands 
have hitherto been held by I Pattadar, The fee registered against 
these lands is at present a mere matter of account and need not be 
collected, as the Mirasidar himself holds the'lands. But if these 
lands hereafter become waste by” relinquishment and are taken up 
again by a n they will be chargeable with the fee, plus the- 
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« taram assessment, and the fee ‘thus collected will be payable to the 


Mirasidar.” i i 

The village is spoken of as an ekabogam village, 4 Ekabogn? 
according to'Wilson is -— ; 

“ The possession or tenure of village land: by one person or 
family without-any cosharer. The appellation is continued in some 
instances where other parties have been admitted to hold portions 
undér the original tenure as long as that remains unaltered.” 

It is stated that the lands have been hitherto held by one patta: 


. dar, and that the mirasidar himself holds- the lands. The extreme 


importance of this entry arises from the events which had taken 
place in and about the early sixties of last century. 

It seems fairly plain that by the middle of the nineteenth cen- 
türy various deminis were being made to obtain a statement of 
the rights of mirasidars in this part of India. In the volume named 
"mr Chingleput, late Madras District," compiled under the orders of 
the Madras Government by Mr. Charles Stewart Crole, the parition 
is t hus described :— ed 


- "In 1834 it began to induct outsiders, into the permanent pos- 
session of lands, and issued puttas to such persons. - In ‘1859 it 
compelled the mirasidars to declare once for dll the extent of their 
individual: holdings, and proceeded to issue puttas accordingly, 
which it at first styled mirasi puttas. 

“Inthe same and following years it warned mirasidars that 


they would have to pay the assessment on all’ lands in their hold- 


ings, whether they cultivated or not, and limited by new rules 
which have since increased in stringency, the occasions’ on which, 
and then only as a matter of grace, remissions would be given. 

* In 1863 the Government directed the abolition of the words 


* Mirasi putta’ and * Payikari putta, which had previously appeared 


asa heading.on those documents in order to . distinguish mirasi 


"from ordinary tenure, and it ordered the ‘name of the Puttadar 
merely to be inserted, thus distinctly proclaiming that it would no 


longer recognize any difference in tenure." 

. e This historical circumstance gave great weight to the Settle 
mertt and Survey, about to be referred to, made In the year: 1876, 
It isin particular noticeable that a special column of pattadars, 


“with a demand for their names, appears in the Return, and that 
“this coincides with the acknowledgment of the mirasi tenure; The 


application of this $o the situation of the village, „whose. ownership 
is in suit, will be immediately seen. It would rather appear that no 
public document of -anything like equivalent. value. to that.of the 
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Pues Report of 1876, with regard. to the details ofany properties which. , 
1922.. were at once mirasi and patta, had ever been previously issued. , - 
T. P. Rangacha rise It is accordingly of special importance to know who was the 


mirasidar holding a putta, and therefore pattadar of those particular 
lands in suit. Appended to each entry of grants of land in the 
village is a column headed “ Pattadar's Name and No.” It cannot, 
be seriously disputed that the putta was No. r Putta. : 

Who, then. was the holder of these lands, occupying the. posi-, 
tion at once of mirasidar and puttadar. No. I? Item by item. 
the entries under “ Pattadar's Name and No." are “ Nattu Vara- 
dappa Mudaliar, Trustee of Tirumushi Alwar Pagoda.” The entries, 
are repeated and repeated in the same sense. And, in short, there 
is here an official affirmation that these lands are temple lands ; 
that they are held in No. 1 Putta ; aad that x trustee of the tem- 
ple is Varadappa. 


LA 
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It would accordingly appear to be clear that this official docu- 
ment, which it cannot be doubted was prepared after minute inspec- 
tion and enquires on the spot, sets at rest any doubt as between 
private and temple ownership, and clearly affirms the latter. Vara- 
dappa was notthe private owner; he was the Dharmakartha or 
trustee, It, however, must be admitted that although this was the 
official view, the record does not commit Varadappa: himself to. 
such ari affirmation or admission. 

.. Most fortunately, however, there are elements of probation exist- 
ing, applicable to the régime of Varadappa, which greatly help to 
clear this difficulty away. Theseinsta nces may be given :— - 

(1) On the th February, 1888, Varadappa brought a suit 
against the Government in -regard to certain lands and trees, 
which he alleged he was debarred from cultivating. He desired 
a declaration to establish his right. “to the said property: as 
absolute ownerthereo f£" It is, however, an entire mistake to 
reckon this an assertion «f. private ownership, because Varadappa 
.describes himself as plaintiff and as Dharmakartha of the temple at 
Madavilagam village, and the first three statements of his Pune 
-are as follows :— Le 

"mt. The village No. 137 vin, Madavilagam and all its miss 
appertain to, and form portion of the endowments of the temple of . 
‘Tirumushi Alwar situated in the said village, Poonamallee. Division, 
Saidapet Taluk, Chingleput District. 

na, The plaintiff above named is the hereditary Dharmakartha 
‘of the said Devastanom. 
no fg Plaintiffs ancestors have, from time out-of mind, been em 
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«Joying the lands under Nos. described below by building choultry,’ 


cultivating the soil and raising 8 tope, ke, paying revenue to the 
Government for the said lands. ? 

As mirasidar and as trustee of the temple his grievance against 
the Government was that he was not entitled to extend the rights 
which he asserted over certain further lands and trees, and accord- 
ingly the suit was substantially for the purpose of enabling that 
extension to be made, presumably for temple purp> ses, and accom- 
panied with the assertion that—guoad the tenple—the village of 
Madavilagam “and all its miras" were the enlovuents of the temple 
of which Varadappa was the Dharmakartha. 

-(2) A statement signed by “Nattu Varadappa Mudaliar, Dhar- 
makartha,” and made before the Deputy Tahsildar, Poonam alle 
Division, is also produced. This statement refers to the Paimas h 
of 1876, and is to the effect thit the entire village is the 
ekabogam village of the temple, viz, of Tirumishi Alwar; that 
he, Varadappa, is the Dharmakartha of the temple; and he goes 
on to state: "Whenever anyone wants to build a house on vacant 
lands other than the land on which houses have been in existence, 
from time immemorial in the village nattam of this village, it is 
usual for me to grant lands to such persons, and to get deeds 
executed therefor." : f x 

(3) This was quite true, and various deeds of that character 
are referred to in the proceedings—that is to say, they are called 
rental agreements deeds, and are addressed to Varadappa, as on 
the 27th March, 1876, and signed “Nattu Varadappa Mudaliar, 
Dharmakartha of Tirnmushi Alwar Devastanom" p or, as in that 
of the 7th March, 1904. after Varadappa's death, to Evalappa the 

' second, his son, thus named: *''S. Nattu Evalappa Mudaliar 
Avergal, son of S. Nattu Varadappa Mudaliar, Shrotriemdar, Kon- 
daikatti Vellala, Vaishnavite, Mirasdar of the village of Mada- 
vilagam as well as Dharmakartha of Tirumwshi Alwar Devastanom." 

It is of importance to observe that Varadappa is named and 
names himself the Dharmakartha. This is in truth the legal 
eqipollent to trustee. The position of Dharmakartha is not that 
ob æ shebait of a religious institution, or of the Mattan of a Mutt. 
These functionaries have a much higher right with larger power 
of disposal and administration, and they have a personal interest 
of a beneficial character. 

In the very leagned judgments delivered in Vidyapurna Tirtha 

_ Swami v. Swami (1), the distinction between those functionaries 
-= (1) (1903) I. L R. a7 Mads 435. ; f 
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is explained: .But a Dharmakartha is litérally and no more than 
the manager of a charity, and his rights, apart it may be in certain: 
circumstances from the question of personal support, are never in a 
higher legal-category than that of a mere trustee, 


The demils need not further be entered upon-as to these deeds, 
which appear to be numerous, and to assert clearly the fiduciary 
position in which Varadappa and even his successor, the present’ 
respondent, stand. They are by no means confined to a period: 
subsequent to Major: Stuart’s report in 1876; one, for instance, 
is dated the 22nd January, 1870, executed to Varadappa as “Dhar- 
makartha of Tirumushi Devastanom, " and describes Madavilagam’ 

* the miras village of the said Alwar.” In fact, there are docu- 
ments extending over a period of about forty years, all framed on that 
footing, a footing which negatives private but affirms temple owner- 
ship. Their Lordships do not doubt that that was a public fact im 
1876, when the report was made ; and the subsequent transactions in: 
the life of Varadappa, and even -of his successor, the present res- 
pondent, confirm that view. This was plainly the state of affairs 
when, on Varadappa’s death, the respondent succeeded him as 
hereditary Dharmakartha. : 

A separate argument involving some detail was submitted 
with regard to the topes, or groves, belonging to the temple, on 
which their Lordships will only say that after full investigation 
they are convinced the topes in suit have been sufficiently traced 
to temple ownership. 

The doubts, accordingly, which would have warranted the tthe 
of judgment indigated from the opinion of the High Court, above 
cited, have now disappeared. In the opinion of the Board the 
properties in suit afe established to be temple properties. The ' 
statements.and records made in the year 1910 do not substantially 
bring any fresh light on the situation. It must, of course, be plain 
that it would require circwmstances unique to warrant the transfer 
or . transformation of those endowment lands, into the private 
property of the trustee. There is, in fact, nothing of the sort; 
In che.present suit the respondents right and title as personal 
owner have been successfully challenged, and the lands -in questian 
must,'all of them, be restored as endowments of the temple. i 

. In case it should be thought to have.been omitted, their Lórd- 
ships merely further observe on this head that.during the period 
extending from 1825 there were clearly establisped several items 
of the property in dispute which could be identified as still remain- 
ingastemple lands. To these items there were added, in the 
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course of discussion, several further items: which wéré traced from 
register to register, and clearly and separately identified as temple 
lands by name, and freed from the doubt as to the personal owner- 
ship of the former mirasidar, Evalappa. They, too, have been 
claimed by the respondent as his own, and this is a notable circum- 
stance." These facts might have proved obstacles to the learned. 
Judges of the High Court in forming their conclusion and assisted 
in removing any doubt which they felt; but the view which has 
been taken by their Lordships of the larger issue, namely, of the 
effect of the 1876 register on the transactions to which Varadappa 
was a party, affects the whole of the lands in suit, and makes it un- 
necessary to deal with the individual items referred to. 

-Tt will now be seen how serious is the position of the respondent 
as a claimant for the continuance of the trusteesbip of. this ,temple 
and its endowments. The doubts in the minds of the Courts below, 
on the subject of bis being allowed to continue in office, are suffi- 
ciently plain. But when it is now decided that the whole of this 
lítigation has substantially been occupied by an unfounded assertion 
supported by the concoction of accounts—an assertion by the 
trustee of private ownership in himself and a powerful resistance 
to the recovery of these properties for the trust which he administers 
—it does not appear to their Lordships to be open to them, on any 
sound principles either of administration or of law, to permit the 
continuance of the respondent in tbe office of Dharmakartha. 

- The conduct of the respondent, even in the course of the present 
suit, has been sufficiently grave to be thus noted by the Judges 
below. Says the District Court Judge :— ? 

“My finding is that the Exhibits K series were got up for the 
purpose of this suit, and that they have been proved to contain 
false entries in many instances.” 

'. In the High Court the pronouncement was quite as strong. 
The learned Chief Justice observes:— d 

“The District Judge has found that the defendant failed to keep 
proper accounts and that the accounts which. he has brought- into 
Court i in this case were written up for the purposes of this case. 
We bave ourselves examined the accounts, and we regret to say 
thet there are very serious reasons for believing that that, has been 
the case and that the accounts have been largely written up for the 
purposes of this case." e 

Their Lordships have considerable doubt as to whether any 
litigant found to have been guilty of seriously reprehensible conduct 
of this description could ever have been retained in the office of 


P; C. 


1922. 
—— 
T. P. Rangachariar 


v. 
C. N. Evalappa. 
Lord Shaw. 


— 





T. P. Rangachariar ' 


v7. 
C. N. Evalappa. 


Lord Skaw. 
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Dhafmakartha. The worshippers of the temple, the true bene- 
ficiaries in the endowments, are entitled, at least in regard to the 
trusteeship thereto, as also is a Court of Law before whom such 
delinquencies are established, to insist upon the first step towards 


_ trustworthiness in administration being taken by’ the removal of. 


the trustee. Most unhappily the guarantee for that trustworthiness 
has been destroyed. Although the Board very willingly admits 
that much allowance must be made for the inaccuracy of karnams, 
and of other Officials who may have been anxious to fortify the 
trustee’s personal rights by methods which were unwarranted, the 
respondent must, however, stand answerable for such conduct. 

Their Lordships do not doubt that if the High Court bad been 
of the opinion now delivered with regard to the merits of the suit, 
the trustee would have been removed from office. The Board 
desires that in the remit, which their Lordships will humbly recom- 
mend to His Majesty to make, the High Court shall select as 
trustee a person or persons of such sufficient standing in the district 


“as will enable the transfer from the respondent of the property to 


be effectively made, and the administration thereof purely for the 
purpose of the endowment effectively secured. 

- The scheme drawn up in the District Court, and referred to in 
the proceedings of the High Court, would appear to be not unsuit- 
able for the case, but these two fundamental alterations must be 
taken into account. In.the first place the list of endowments must, 
of course, be enlarged to suit the affirmation as to the extent of 
the temple property made in the plaiut and here affirmed, and 
secondly a new and independent trustee will be nominated to 
administer the scheme. 


Their Lordships will humbly advise His Majesty to remit the 
case accordingly to the High Court, with a finding that the pro- 
perties in suit belong to the endowments of the temple; that the- 
respondent as Dharmakara and trustee thereof be removed from 
office ; that a scheme be framed for trust administration under a’ 
new trustee ; and that the judgment of the High Court of the 6th 
March, 1917, except as regards costs, be recalled, and that the res 


pondent do pay the costs of this appeal. . e 
Douglas Grant :—Solicitor for Appellants. : e 
Z. L. Wilson & Co. ;—Solicitórs for Respondent. 

* K. v. L. N. M 7 ion MET. Appeal allowed, 
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Present :—Lord Buckmaster, Lord Atkinson, Lord Sumner, Lord 
Carson and Sir John Edge. 


THE FORT PRESS COMPANY, LIMITED 
D. 


THE MUNICIPAL CORPORATION OF THE CITY 
OF BOMBAY AND ANOTHER 


[ON APPEAL FROM THE Hiem Court or JUDICATURE AT Bomaty | 


Land Acquisition Aci—Commencement of proceedings—Privatz contract as to 
value—Binding nature. 


The fact that compulsory powers under t'e Land Acquisition Act have been 
invoked in order to secure property from unwilling vendors, does not affect the 
right of parties to enter into a binding contract regulating the amount of pyrchase 
price. i 

Appeal from a decree ofthe Bombay High Court, affirming a 
decree of the same Court in its Original Civil Jurisdiction. 


The respondent Corporation of Bombay negotiated for the pur- 
chase of certain property from the appellants. As the parties 
could not agree as to price, the respondent set the Government to 
issue a notification ynder the Land Acquisition Act for compulsory 
acquisition of the plot. When the enquiry was pending before the 
Collector, the appellants offered to sell the plot for Rs.145,517 and 
the respondent accepted the offer. The appellants, however, de- 
nied this subsequently before the Collector. The respondent then 
brought the present suit for a declaration that there was a valid and 
binding contract as to the price of the land e The appellants 


pleaded that there was never a valid and binding agreement between 
.'the parties. The trial Judge as well as the Judges on appeal held 


that there was a concluded contract as regards the price of the land 
and granted the declaration prayed for. The only question argued 
before the Board was that, when once pfbceedings for compulsory 
acquisition have been set on foot, it is not open to the interested 


parties to enter into a binding contract regulating the price. 
e 


, Talbot K. Chnd Wootten for the Appellants argued that the 
Land Acquisition Act provided that the Collector, in arriving at the 
award, has to be guided by.ceratin rules and considerations, If the 


„parties were allowed to fix the value by contract, those provisions 
in the Act cannot be followed. Hence the parties cannot enter into » 


a binding contract. The determination of the price is in ths hands 


of the ales 
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P. C, - Upjohn K. C., Lowndes- K. C.and Raikes-for the Respondent 


1922. were not called upon. 


hadan 
The Fort Press'Co,, The judgment of their Lordships was delivered by 


D 
The Municipal Cor- 


p oration of the City Lord Buckmaster: In this case the Corporation of Bombay 
BE Bombay, entered into negotiations during the years 1916° and 1917 with the ` 
May, 25. appellants (The Fort Press Company, Limited) for the purpose of 





* 


acquiring from them by agreement certain lands that were needed 
for local purposes. Those negotiations were not successful and on 
the 26th July, 1917, while they ^ were still pending, the Government 
issued, under the Lands Acquisition Act, at the request of the Cor- 
poration, a notification that the lands were required to be taken by 
the Government for a public ‘purpose. That notification was follo- 
wed in due course by a notice on the 22n1 August, 1917, signed by 
the Deputy Collector of Bombay. The Collector proceeded in 
accordance with the powers conferred upon him by the Act to hear 
the dispute, but on the r2th September, t917, the negotiations bet- 
ween the appellants and respondents were reopened and a proposal 
was made by the Fort Press Company stating that they were willing 
to accept without prejudice Rs 1,45,517, inclusive of 15 per cent for 
compulsory acquisition and the cost of the chimney as the price 
of the property, subject to certain specified deductions. This 
proposal was accepted and approved on behalf of the Corporation 
of Bombay. This alteration in the position of the parties was 
broueht before the Collector in due, course, but at an adjourned 
hearing on the 27th January, 1918, it was denied on behalf of the 
appellants that any agreement had been reached and the Collector . 
accordingly further adjourned the proceedings, in order that, as their 
Lordships understand the report of what took place, the parties ` 
might take the necessary steps to settle whether or nota bargain ^ 
had been made. Those steps were taken with promptitude by the 
respondents, who instityted proceedings in the High Court of Judi- 
cature at Bombay on the rath March, 1918, asking for a declaration 
that there was a contract and fora very large number of points 
of ancillary relief. They succeeded before both Courts, namely, 
that exercising original and that exercising appellate jurisdiction anyi 
fiom the latter this appeal has been brought. The foundation of 
the appellants’ case rests on the assertion that when once procebd- 
ings for compulsary acquisition have been set on foot, the insteres- 
"e ted parties cannot come to any binding agreement regulating the 
: amount ofthe purchase price. There is nothing whatever in the 
Land Acquisition Act itself to negative any such‘right. If'the 
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e paities before the institution: of- the proceedings contemplated by 
that Act, chose to agree, they were perfectly competent to do so and 
there is nothing whatever in the words of the Act to suggest that 
this power is thereby taken away. The Act certainly does not 
directly affect such a result, nor can their Lordships ascertain any 
reason why the fact ‘that compulsory powers have been invoked in 
order to secure property from unwilling vendors, should be regarded 
as denuding all parties of rights they possessed before the PIS 
dings began. 

"In the present case, the Corporation of Bombay enjoys by virtue 
of its Municipal Act of 1888, express: power to acquire immovable 
property at certain terms and rates and prices as may be thought 
right be (he commissioner when approved by the Corporation, and 
consequently the Board is not faced with the consideration of the 
question as to whether there was any initial informality in the power 
of the respondents to do what they have done. 

Their Lordships think that the agreement made, which is now 
established beyond dispute, is an agreement which bound the 


d parties and that the High Court exercising their appellate juris- 


` diction, were right in the view they took. 

Their Lordships’ opinion is not intended to interfere with the 
jurisdiction of the Collector. It may bea very unusual thing that 
he should proceed to determine what in his view the price should 
be, after he had evidence of a complete contract on the point, but 
if he thought right to do so their Lordships’ judgment will not affect 
his taking such a course. All they’ decide is that the parties who 
were competent before the proceedings to agree what they thought 

| i -zs was the right price for- the property remain competent after the 
[ proceedings and an agreement so made is De of being enforced 
“in the-Courts in the ordinary way. 
‘For these reasons in their Lordships’ opinion, this appeal fails 
and must be dismissed with costs, and thgir Lordships will humbly 
advise His. Majesty accord ingly. : - 


E. F. Turner & Sons: Solicitors for Appellants. 
* Sanderson, Lee, Eddis and Tenant : Solicitors for Respondents. 
e? T d 


| EK. Y. L. N. i . Appeal dismissed, 
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PRESENT ; Lord Shaw, Lord Phillimore, Sir John Edge and 
: Mr. Ameer AB. 
MAHARAJA SIR MANINDRA CHANDRA NANDI 
v. 
RAM KUMAR LAL BHAGAT AND OTHERS, 


[Ow »PPE L FROM THE HIGH COLRT OF JUDICATURE AT .PaTNA.] 


Frocedure— Decree for mesne profits—Execution—Tenancy created after suit— 
Addition of tenant as party in execution proceedings—Code of Civil Proce- 
dure (Act V of 1905), Sec. 47 and O. XXII, 7.10. 


A decree for possession and mesne profits against a defendant is cn the basis 
of his being a trespasser. There is no devolution of interest between him and a 


"tenant to whom he lets the land pendente lite. Section 47 and order XXII, r. 10 


of the Code of Civil Procedure have no application and the tenaut cannot be 
added as a party to the execution proceedings for the purpose of ascertaining 
mesne profits though he may be liable in damages as a trespasser for profits taken 
by him from the lind and thatin a seperate suit: Prosonmo Coomar Sanyal 
v. Kali Das Sanyal (1), referred to. 


Appeal from an order of the Patna High Court, reversing an 
order of the Additional Subordinate Judge of Hazaribagh. 


The respondents obtained a decree for possession of six villages. 
During the pendency of that suit the defendant-granted a lease of 
two of the villages to the present appellant. In execution of the 
decree for possession there was an inquiry as to the amount of 
mesne profits and the commissioner reported that the present appel- 
lant had removed large quantities of mica from the villages under 
his lease. The present respondents applied to the Court to add 
the present appellant as a party to the execution proceedings. The 
Subordinate Judge dismissed the application but the Hi,h Court 
on appeal joined the present appellant as a party. Hence the 
appeal by the lessee, «, j ] 


De Gruyther K, C. and Ramsay for the Appellant: The pee 
of the High Court is without jurisdiction. There is no decree 
against the appellant for mesne profits and none are recoverable 
from him. Order XXII. r. 10 has no application to the case alt 
may be that the appellant is liable in damages as a trespasser. But 
that can be done only by a separate suit. Section 47 of the Code 
deals only with questions arising between the parties to a suit or 
their representatives. (Reference was made tq Prosunno Coomar 
Sanyal v. Kali Das Sanyal (1); Ganapathy Mudaliar v. Krishna- 


(1) (1892) L. R. 19 J. A. 166 ; I. L, R, 19 Calc. 683. 


— 


rs 
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e machariar (1) ; Midnapore Zemindari Co e Naresh Narain (2), 


and the definition of mesne profits in section 2 sub-section ra of 
the Code of Civil Procedure.) MES 
The Respondents were not represented, 
C. A. V. 
The judgment of their Lordships was delivered by 
. Lord Phillimore: The present respondents brought as plain- 
tiffs on the 15th April, 1957, & suit against Raja Makund Sahi to 
recover possession of six villages and jungle which they claimed. 
The Raja defended the action, which in due course came on for 


- trial, and on the 2rst September, 1958, the Court of first instance 


decided against the plaintiffs, and dismissed the suit Just one year 

` afterwards, on the 21st September, 1909, the Raja gave a lease of a 
term of years of the right of mining for mica, and otherwise exploit- 
ing the jungle, to the present appellant, whose case is that he had 
not notice of the pending litigation. 


The unsuccessful plaintiffs appealed to the High Court, which 
on the 15th May, 1913, reversed the decision of the first Court and 
made a decree in favour of the plaintiffs ordering the Raja to put 
them into possessi n of the six villages and jungle, and it was further 
ordered :— 


“ That the case be sent back to the lower Court [ inter alfa ] to 


take an account of the mesne profits to which the plaintiffs-appell- , 


ants are entitled for the three years prior to the institution of the 
suit, and also for the period thereafter till the delivery of possession 
or the expuso of Hire years from’ this AUS whichever event 
happens earlier.” 

Whenthe case was accordingly remitted to the Court of first 
instance, a commissioner or amin was appointed to make the 
necessary enquiry, and on the 22nd August. 1914, he made his 
report. * 
^. On the and January, 1915, tbe Subordinate Judge recorded that 
the parties did not object to the report of the amin and that it might 
therefore be accepted, and he ordered “ that the suit be decreed 
. fnilly ` that the amin’s report be considered to be a part of the 
degree ; and that the plaintiffs do recover possession with mesne 
profits as determiried by the amin, and the costs of this 
suit from the defendant with interests at 6 percent. per annum, ” 
In this way the su&t came to its natural termination; 


(1) (1917) L. R. 4s I. A. 54 ; 27 C, L. J. 367. 
(2) (1911) I. L. R. 39 Calc. 230, 


Mancaraja Sir 
ad Chandra 


‘Ram Kumar. 
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Pele tt happened, however, that the amin took asomewhat unusual , 
1922. course in conducting the enquiry which led to his report. When 


Maharaja Sir enquiring into the mesne profits he first of all ascertained the rents 
Manindra t hande which the Raja had received from the present appellant and other 

Ram Kumar, tenants totalling Rs. 42 075, with a further profit of Rs soo from 
the jungle. Not content with this, he proceeded further to enquire 
what were the profits which the various lessees might be taken to 
have made from the mica which they had extracted during the terms 
of their leases pending the somewhat protracted litigation. What 
exactly was his object in doing this, or who set him in motion to 
do it, is not quite clear. The law as to mesne profits is thus ex- 
pressed in section 2, sub-section 12 of the Code of Civil Proce- 
dure :— : : 


Lord Phillimore. 


* *Mesne profits’ of property means those profits which the person 
in wrongful possession of such property actually received or might 
with ordinary diligence have received therefrom, together with 
interest on such profits, but shall not include profits due to im-- 
provements made by the person in wrongful possession.” 


It might be said that in ascertaining such profits the successful 
plaintiffs would not be limited to the actual rents which the tres- 
passing defendant had received. And apart from the question of | 
mesne profits, a claim might have been preferred for damages for the 
mica actually removed. Again, it would be conceivable that in a suit 
properly framed the lessees from the Raja, who had, though ignorant 
of the plaintiffs’ title, carried away what was the plaintiffs’ mica, 

- could be rendered liable for damages in respect of what they had 

so taken away. But these lessees were not included in the suit. 

The Amin with some natvefe stated twice in the course of his report 

that he had had little assistance from the plaintiffs or their agents, 

who had, in fact, taken very. little interest in the execution-of the 

E enquiry, and that he obgined his information largely by the help 
of the defendant Raja and his servants. However, he reported 

under both heads, bringing what he described as the net profit 

obtained from the mines up to a sum considerably exceeding a lakh 


of rupees. "IM 
The report was in narrative form and finished without any 
definite recommendation. Whether the conclusion from it Was 

. intended to be that the defendant Raja was to pay as mesne ‘profits 
the rents which he had received or whether he was to pay as mesne 
profits the net profits of the mines—it could not be both—does not 
clearly appear; though from what subsequently happened it can 


jik. 


Voi, XXXVI.) PRIVY COUNCIL, 


almost certainly be inferred that it was'only the smaller figure, that 


ig, the sum of the rents. This report having been ‘made and filed, 
but before it was confirmed, the plaintiffs —the present respond- 
ents—relying upon the statements with regard to tha Droits obtained 
from the mines, made an application by a petition. dated the 4th 
September, xgr4 This petition stated that the several less:es hal 
in collusion with the Raja obtainai a settlement of the dis puted 
property in an illegal manner, and hid mêsaporopriatel a large 


quantity of mica, worth between one and two lakhs of rupees, and ` 


prayed that they should be ordered to appear at the time of the 
ascertainment of the mesne profits so as to have the matter deter- 
mined and decided in their presence, and that to avoid future 
objections they should be made defendants. It will be observed 
that unless it be inferentially no relief was s claimed against the 
appellant and the other lessees. 


The appellant was summoned, and put in_a counter petition 
in which he raised various objections or defences. He stated that 
the plaintiffs had been aware all along of what he was doing under 
his lease ; he claimed that the application was barred. by limita- 
tion ; he said that the application was made .in.collusion with the 
defendant Raja ; and that since he knew of the plaintiffs' claim 


to the property he had surrendered his.lease, namely, on the rst 


August, tgr4 ; &nd he disputed the plaintiffs’ title to tbe minerals 


., even on the footing that they were entitled to, the land. averring 


that the minerals belonged to the superior lord, the zemindar. He 
also took objection to the form of procedure. 


On these statements „the matter came before the Subordinate 
Judge, who on the 13th September, rgr4, rejected the plaintiffs’ 
application, holding that "under the construction of order XXII, 
rule ro of the Code óf Civil Procedure there was no such assign- 
ment of interest by the déefendont Raja to thg present appellant and 
the other lessees as to warrant their being brought into the suit. 


From this order the plaintiffs appealed to the High Court. There 
is no date upon their memorandum of appeal and nothing to show 
whether it was lodged before or after the order of the and January, 
19:5. ‘Lt rather looks as if it was later, but itis not material. Their 
appéal came on before the High Court, which, on the 16th Novem- 
ber, 1916, allowed the appeal and ordered the Subordinate Judge 
to make the six tenants, including the present appellant, parties to 
the suit,-and to ascertain the mesne profits in their presence. 

- It is from this decree that the present appeal is brought. 
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: -From a perusal of the order in its bare form it is not easy to 


see what could be its object. What advantage could it be to the ^ 


plaintiffs or the defendant Raja that -the mesne profits which the 
defendant Raja was to pay should be assessed in the presence of 
the lessees ? Moreover, they had been already assessed, and that, 
finally, the report of the Amin had been accepted, and the mesne 
profits, whatever they were found by it, bad been decreed, and the 
decree had not been appealed from. 

But light is thrown by the language of the learned Chief Justice. 
He says: “In my opinion the appellants are entitled to have the 
persons in question added as parties to the proceedings, and compel 
them to account for any profits which they may have received from 
the land." e S 

This opinion appears to be founded on the language of order 
XXII, rule ro, and it is desirable to eximine the Code of Civil Pro- 
cedure with a view to seeing whether it lends support to this opi- 
nion. By section 47 

*(r) All questions arising between the parties to the suit in 
which the decree was passed, or their representatives, and relating 
to the execution, discharge or satisfaction of the decree, shall be 
determined by the Court executing the decree and not by a sepa- 
rate suit. 

(2) The Court may, subject to any objection as to limitation 
or jurisdiction, treat a proceeding under this section as a suit or 
a suit as a proceeding. . m 

Order XXII, rule ro, states :— 

"(1) In other cases of an assignment, creation or devolution of 
any interest during the pendency of a suit, the suit may, by leave 
of the Court, be continued by or against“ the person to or upon 
whom such interest has co ue or devolved.” ` ` i 
' The High Court appear to consider that in an action to recover 
possession of land when the defendant while he is in possession 
has granted leases, proceedings in execution may invo!ve removal 
of the tenants, and that for such a purpose a lease may be consider- 
ed an assignment within the meaning of Rule ro. 

- It is unnecessary for their Lordships to express any opinionis to 
whether this view is right or not, because the appellant is not setting 
up his lease or claiming to remain in occupation ‘as tenant- of the 
contrary, he states that he has surrendered his lease—and because 
the application was not to remove him. The order contemplates 
cases of devolution of interest from some original party to the suit, 
whether plaintiff "or defendant, upon someone else. The more 
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e ordinary cases are death, marriage, insolvency, and then come the. 


general provisions of rule ro for all other ‘cases. But they are all 
cases Of devolution. There is, it should be noted in this rule, a 
significant change of language from that used in the earlier Code, 
where it is stated in section 372.88 follows :— 

"Ty other cases of assignment, ‘creation or devolution of. any 
interest pending the suit, the suit may, with the leave of the Court 
given either with the consent of all parties or after service of notice 
in writing upon them, and hearing their objections, if any, be conti- 
nüed by or against the person to whom such interest has come either 
in addition to or in substitution for the person from whom it has 
passed, as the case may require,” 

. The words “in addition to” in the earlier Code have dis- 
appeared. But the matter does not rest upon this change. The 
liability, if any, of the appellant to. pay damages for removal of 


the mica is not a liability which has devolved to him from the. 
defendant Raja. They were both liable, if liable at all, as tres-. 


passers, and a case, if any, against the appellant must rest upon his 


action and the direct relation established thereby between him and 


the plaintiffs. 


Serious injustice would be done if any other view was taken. 
A party added by devolution during the pendency must take the 
suit as he finds it. Judgment already rendered would be binding 


^ upon him. He would not, in the present case, be able to question 


the title of the plaintiffs to the mica, though he has a serious con- 
tention that the title to the minerals rests with the: zemindar. Again 
itzis all very well to say that the mesne profits, by which is meant 
the value of the lost mica, are to be ascertained in his presence. 
There has been at least a preliminary assessment by the amin which 
he would have considerable difficulty in setting altogether aside, 
and this assessment bas been made in bjs absence. He would 
come before the Subordinate Judge with a preliminary finding 
against him-for over a lakh of rupees, Order XX11, rule ro, does 
not apply. There has heen no assignment, creation or devolution 
pk any interest within the meaning of that rule. 

Thêir Lordships have been reminded of the decision of this 
Board in the case of Prosunno Coomar Sanyal v. Kali Das 
Sanyal (1) and of the general principle therein expressed, that a 
wide construction should be put upon the provisions of the Act 
with regard to introducing: parties by devolution and of the desira- 
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P. C. bility of ascertaining all’ possible points in execution proceedings 
EA A without a fresh suit. ` . 

Matera’ ‘Sir But giving all force to ‘these considerations, they cannot see how 
Manindra Chandra that which should in reality form the. basis of an independent suit. 
Ram Rages ' against a separate party, for some act done by himself, can be 
Lord Fhillimére, introduced as a question to be tried in execution proceedings in 

-— another suit. Section 47 of the Act does not apply. If thé added 


persons did commit’ trespasses, these were distinct ones, and not 
committed by them as representatives of the original defendant. 
To hold: otherwise; would be to confuse the rights. 

‘Considerations both of form and of substance are SSC to- 
the order from which this appeal is brought. . 

Their Lordships will therefore humbly recommend His Majesty 
that this appeal, should be allowed, and the decree of the High Court 
discharged and the decree of the Subordinate Judge restored, and 

‘that the appellant should have his.costs before this Board and in 
the two Courts below. ` 


Watkins & Hunter i—Solicitors for the Beluk 
K. V. Li N. ` Appeal allowed. 
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— VIII of 1885, Secs. 30, $0, 115 E Di ae ies 
.——- VIEL of 1885, Secs 30 (b), 182 m DTN dëi 
Sen Vlll of 188g, Sec. 50 u . oo m es 
ran VIII of 1885, Secs. 50, 109, im S um m on 
` ammo VILL of 1885, Sec. $9 Di (0 "m anm . "n "m 
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Act VIII of 1885, Sec. so (a) 
»—— VIII of 1885, Sec. 52 (1) (b) 
omen VIII of 1885, Sec. 104] 
— VIII of 1885, Sec. 188 ` 
—— VIII of 1885, Sch. IHI Art 3 
——— XXII of 1886, Sec. 107 G 
— VIII of 1890, Secs. a9, 30 
` ss X of 1897, Sec. 6 (c) ver. 2 
== IV of 1893, Secs. 2,9 - 
——— V of 1898, Sec. 342 (1) wv 


— V of 1898, Sec. 195 Sub-sections (6) and (7) 


mæ V of Bot, Sec. - 196 w 
—— V of 1898, Secs, 202, 203 u 
—— V of 1898, Secs 233, 935 





—— V of 1908, Sec. 11 oe 
—— V of 1908, Sec. 13 ase 

V of 1908, Sec. 47 ger D 
— V of 1908, Sec., 47 O. 33 R. 10 
m V of 1908, Sec. 66 ov 
—— V of 1908, Sec. 92 se 
— V of 1908, Sec. 115 s 


— V of 1908, Sec. 141, O. 43 R. 1 (c) 
—— V of 1908, O. a1 Ror w 
—— V of 1908, O. a1 Rr. 91, 95 

amo V of 1908, O. 22 R.3 w 
—— V of 1908, O. 41 R. 11, 0, 46 R. 1 
wama V of 1908, O. 47 Rr. 1, 15 
——- V of 1908, O. 47 Rr. 8, 11 

—-— IX of 1905, Sec. 5 zen 


-——— IX of 1908, Sec. 10, Sch. `. Arts. 134, 142 


—— IX of 1908, Sec. 18, Sch. |. Art. 6a 


— IX of 1508, Sec. 20- 

—— IX of 1908, Sec. 26 "- 

—— IX of 1908, Sch. I Arts» 103, 104, 1 
— IX of 1908, Sch. 1. Art, r06 ` N 
— IX of 1908, Sch. L. Art. 125 

——— IX of 1908, Sch. I. Arts. 138, 142 
—— 1X of 1908, Sch. I. Art. 143 

æa 1X of 1908, Sch. I. Art. 144 

—— IX of 1908, Sch. I. Art. 176 

—— XIV of 1908, Sec. 17 (2) 


16 


zer 


—— XVII of 1908, Secs. 17 ft) (b), 24, 32, 34 Sub 5ecs. 


—— Il] B. C. of 1884. Sec. 15 
= IM B. C. of 1884, Secs. 29,34, 37 


e 


DI 


——— 111 B. C. of 1884, Secs. 261, 273 (91 


 — B. C. of 1895, Sec. 10 am 


s lli p, C. of 1913, Sees 3 (1), 36, 37 
at 


D 


ees 


(4) to (3), 


tee 
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ER PAGE. 
Aer 1 (Mad.) of 1908, Sec. $1 Sub-sec. (3) "m T Wo pany? 450 
Árjlon commenced in Court without jurisdiction over subject matter, effect 

of—Grant of jurisdiction subsequently by law ; See Jurisdiction w 124 


Admissibllity — Deposition of defendant in previous suit as wliness—Admis- 
sion—~Evidence Act (I of “1872), section 33-—~Subrogation, question of, 
if can be raised in second appeal for first time. 


Sectfon-s3 of the Evidence Act is not applicable to the deposition of a wit- 
ness in a former suit when the witness is himself a defendant in the subse 
quent suit and the deposition Is sought to be used against him, not as 
evidence given between the parties, ono of whom called him as a witness, 
but as a statement made by him, which would be evidence against him 
whether he made it as a witness or on any other occasion, It is used 
against him as &n admission. The sectiong of the -Evidence Act which 
apply are the sections relating to admissions. 


The question of subrogation, depen ling on the determination of facts, can- 
not be raised for the first time in second appeal. 


` There is a presumption that a person intends to keep alive the security 
when It is for his benefit to do so ; but the Court cannot act upon that, 
wher no question was raised in the Court of first Instance and the oppos 
site party had no opportunity of mesting the presumption. Ali Maham- 
mad Khan y Shelkh Maharaj Beparl wee m HI ms 186 

am M —Eeldence—Absence! of eniry— Writs of attachment prepared ` 
: when Collector toh possession of gemindari for non-payment of revenue 
—Paríitlon paper—EPengal Tenancy Act (VIII of 1885), Sec. 5o—FPre- 
su mplíon —Sub-division ef teaure-—Slighi variation in reni—Second 
appeal —Evror as to cdmissibility of evidence—Limitation Act (IX of 
1903), Sec. 5— Appeal filed out of time—~Copy: of judgment filed with 
main apen Di seratan; 

Absence of entry in à document is relevant ; its effect is to be determined 
on the light of the general evidence in the case. 

A landlord is entitled to rely on the writs of attachment issued in 1792 and 
1797 prepared when the Collector took possession of the zemindari upon 
default in payment of revenue by the proprietor and Batwara papet, to 
show non-existence of tenures. ] 5 

A partition paper is not of real importance in the absence of detailed infor- 
mation as to the history of the document, when it was prepared, by 
whom, in whose presence, and for what purpose. . 

e The question whether a document is admissible in evidence asa public 
document is fundamentally distinct from the question whether its con- 
tents are binding upon tenants without proof of notice on them or of 
their consent. 

How far procgedings i in fact conformed to the sities vl for the parti-e 
tion of estates, isa relevant matter. 


Mi 


- A sub. division of a „tenyre does not affect the continuity er the Bane con 
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PAGE, 
Admssibility—(Contd.). m | SS * : 
cerned, or render Inapplicahle the Ee of section go of We. Bengal- S 
Tenancy Aot, | 1: 7s n t = ZS ; 5a. eos 


A slight-variation In the rent, even though not banga does nat deprive: ` 
the tenant of the benefit, of the- Grecian undar” saction 50 of ' the 
Bengal Tenancy Act. T - . . 

Where the defect in the judgdient of. the lower appellate ‘Court’ is due da aes 
an error as to' the admissibility of Ke its findings can be impeached | 
in second appeals, Ze e Web f BN 

S The appellate Court can rightly "exercise fts discretion under section 5 of thë *- 
Limitation Act and admit an appeal fled out of time when the appeal ` 
could not be filed without a copy of julgm ant untl afferthe main appeal - 
had been lodged with completa sets of papers. Tara Kumar Ghose v. 
Kamar Arun Chandra Singh le GL ep a "Set 389 
Adalssion — Deposition" 'of witnoss in former "sit — Witness, a defendant in sub- 7 

sequent suit—Daposition sought to be used ae a statement made by him. 5. 


See Admissibility ` "T se - n" ons 186 
Adverse possession—Idol; Sea Endowment . "` e an he 356 
= possession— Manager: of religious endowment granting permanent, lease 

in excess of his power; See lease — .. - - on, 48 


-—— possesslon—Non-payment, or discoslinuance of payment, of ve ep 
Thikadar—Thikadar, failing to collect rent—Burden of broef— Persen 
claiming rent-free land—Thak Khasra, EE value of—Malika- 
nadari right, eben comes into being. 2 LES e 

A thikadar or lessee, pays the proprietor a fixed rental, and is the person 
who collects the rent from the individual ralyats, The proprietor has no; 

- responsibility so far as actual ‘collections are concerned. If the thikodar 
fails to collect the rent from any individual tenant, it ‘will not Create 
adverse possession against the proprietor. - č 

Mere non-payment of rent or discontinuance of payment of Gre: does nok, - 

` ` by itself, create adverse possession. © ` 

Oace the landlord has proved that the-land which is sought to be Held rete - 
free lies within his regilacly assessag estate or sokal, the onsis is shift. | 
ed. It lies upon those who claim to hold the lands free of the obligation- 

- to pay rent, to show by satisfactory evidence that they have been relieved , 
of this obligation, either by contract or nye somé old grant recognised by 
Government. " 


The malikanadari right can. only come into EEN be arrangement. 6C ct «S 


The thak Khasra isa rough pres and, statements entered in it have, by 
themselves, no evidentiary value. Jagedeo Narsin-Singh v. Baldeo Singh . 499 
—— — possessor” against the defaulting proprietor, when to surrender ‘possese 
sion to the revenue sale Purchaser ; See Limitation vi 5.977 7 4g 
Agreement to ‘transfer property —Iuiténded transferee taking possession—Requi- ` 
site legal document ‘not executed and registered ; Sed Lease n E" 248 
ee 


et 
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Allegatlon--Plaintiff alleging actual possession--Symbolical possession prove 
ed—Limitation, rule of ; See Limitation os ae "m 
Ambiguity, latentesInstrument appearing to be free from ambiguity—Endeze 
vour being made to apply to persons or things indicated, it i is found that 
the words are equally applicable to two or more ' persous or things; See 


Evidence, admissibility of on m" se - 
Amendment of law, proposed referenoe to Amendment not forming part 
of Jaw 5 Spe Bürden of proof ow m - w 


Anauy—Annuity - payable out of- ostale —Annuily payable to living person 
and after death to pirim unborn at the time of gift—Incorporeal 
i ` righi— Validity, test of. 


An annulty payable out of the estate (and consequently charged there on) to 
the daughter*and after her death to her son is operative in law, even 


this description does not violate the rule against remoteness. Sucha 


grant is aright of property, and as it is an incorporeal right, the test of ` 
validity In each case ts, whether, under the circumstances the donor has ` 


sufficiently indicated an Intention that the transfer should take effect as a 


corrody and with that intention has done all that is practicable by way of" 
transferring such indicia of property as may be in existence. Jatiodra ` 


Mohan Mondal o. Ghanashyam Chowdhury. ——.. "E ls 
——— payable to living person and after death to person unborn—Incorpor- 
. eal right—Validity, test of j See Annuity MNT - ws 


-Appeal—Civil Procedure Code (Act V of 1905), Section 141, O, 43 R: I(e}— 

Order dismissing second application fer setting aside dismissal of suit for 
defauli—Order dismissing first application for setting aside dismissal 
of sui?, effect of. 

An order dismissing a second application to set aside the dismissal of a suit 
is not an order refusing to set aside the dismissal of a suit within the 
meaning of clause (c) of rule 1 of order 43 of the Code of civi Procedure, 
Hence no appeal lies against such an - order. 


, though the son might be born after the death of the testator; a grant. of 


553 " 
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- 840 


242 


428 


428 


Section 141 of the Code of Civil Procedure does ‘not’ operate’ to v" an |... 


appeal from an order not otherwise appealable under order 45. 


Clanse (c) of-fule 1 of order 43 of the Cgsle:of Civil Procedure applies only 
in cases when a ‘suit’ has been dismissed. -~ 4 


While the order dismissing an application fo set aside the dismissal of a 
suit for default remains in force, no fresh application can be ináde to > sett 
* aside the dismissal of the suit. ` 
H 


e The snit comes ‘o an end with the order dismissing it for default. 


š An application, to set aside the order dismissing a suit, í is not a suit, Hara t 


Kumar Mitter v. Murari Mohan Bose m Te Di ^ 
— —— —Party—Person having no present interest in-property ; See Partition... 
s mainiginability of—Reviem, grant of—Original decree vacated 
Order, proper, ‘when review granted—Appeal from original dene 
Cis ‘Troceiture Code (dc, V of 1908), 0.47 Rr. 8, ti. 





184 — 


217 
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PAGE. 
Äppes Conid. A ; i " 
. When an application for reviaw ts SC the decree previously made ie 
vacated, with the consequence that an appeal preferred agalnat that ` 
decree can no longer be prosecuted. 


When a Judge decides to grant an application for review, he should record 
an order to that effect, and a note thereof should be made in the register 
under-O. 47 R. 8 of the Code of Civil Procedure, The order should state 
clearly whether the decree is to be vacated in its entirety or not. 


A review proceeding commences ordinarily .with an ex parte application. 
The Court then may either reject the application at once or may grant a 
rule calling on the other side to show cause why the review should not ba 
granted. In the second stage, the rule may either be admitted or reject- 
ed, and the hearing of this rule may involve to some extent an investie `- 
gation into the merits. If tha rule is discharged, then the case ends, 

If, on ‘the other band, the rule is made absolute, then the third stage is 
reached ; the case is reheard on the merits and may result in a repetition 

of the former decree or in some variation of it. Though, in one aspect, 

the result is the same whether the rule is discharged or on the rehearing 

the original decree be repeated, in law there is a material difference, {or 

in thé latter case, the whole matter having been re-opened, there is a fresh 
decrée ; in the ‘former case, the parties are relegated to and still rest on 

the old decree. Consequently, the order appropriate to a discharge of ` 
the rule is the rejection of the application į an order so made terminates | ^ 

** the second stage of the proceedings, and- there is no third stage for the `’ 


rehearing bf the case : Gour Krishna Sarkar v. Nilmadhab Sata. - — .. - 484 
Appeal, maintainability of—Transferee of tenancy right— Right questioned: 

by Benamidar ; See Benamidar m" tse Ku 494 
~=, valuation of—High Court certificate—Conclustve chivactee= Rites : ; 

of Order in Council of 1838— Present rule ; See Privy Council practice .« 450 
—~—— from original decree —Review, grant of; See Appeal, maintainability 

OË ` we Di ae - c "m - T 484 
Appellant, successful, when deprived of costs of appeal; See Lubhai Maho- 

medans... " - w tsa ww sa w 64 
Appellate Court—Production of additiona, evidence—Discretionary power, S 

exercise of ; See Revenue, assessment of "T zen "m 345 


Application to transfer some of the defendants, with their consent, to the cate- 
gory of plaintiffs—Transfer entailing discard of entire evidence. on record 


— Contradictory evidence; See Limitation Se " o I : 92 
——— , second, to set aside the dismissal of suit —Order dismissing first, E 
application to set aside the dismissal of suit, in force; See Appeal KR ; 184 
Appeiatment, how ter mianted— Reasonable. notice —Schoolmaster j See Con- . 
à tract of service | s ewa - on we A56 
Appropriation of land licensed to any use Inconsistent with the -enjoyment of . 
license— Lic ense, revocation of ; Ses Damages — -- - Zu 


Arbitra tion —Svbmission in England—doard—Judgment by default in Eng. 
land—Suit in India on award and. Zur nett ~Defence of irregul arity 
ow 


Vot. xhxvlj 0777 lave de cis - 


Arbitratiea — Conid.). É 


in arbitration—Arbitration Act, 1889, (52 & 53 Vict. C. dg) 3. 11—Cods ` 


of Civil Procedure (Acl V of 1508) 8, 13. 


Objection to an award made upon a subniission to arbitration in England op 


the ground of misconduct or irregularity on the part of the abritrator 
must be taken by motion to sèt aside or remit the award under the (Eng- 
lish, Arbitration Act of 1835, and within the time limited by order LXIV, 
rule 14 of the Rules of the Supreme Court (England) ; if not so taken, it 
cannot be pleaded as an answer to an action on the award. 


"A Indian Court m sat aside an English award on the ground of irregu- 
larity not appearing on the face of it. 


A judgment of the. English Courts obtained by default cannot be sued upon 


in India, since it is not a judgment on the merits withia the meaning of 
section 13 of the Code of Civil Procedure. 


Quere, whether where such a judgment is obtained the award is merged in 
it. L. Oppenhelm & Co. v. Hajee Mahomed Haneef Sabib ^... 


Arbitration Act, Sec. 11 , non-observance of, effect of ; See Arbitration wm 


Asalguor, right of—Intention to effect an illegal object—Purpose of assignment 
not carried into execution— Assignor not defrauding any one ; See Benami 


Auction-purchaser—Right to refund of purchase money—Civil Procedure 

Code (Act XIV of 1882), Secs. 313. 315—Civit Procedure Code (Act V of 

1998), O. 21, Rr. 91, 93 —Right, affecting of—General Clauses Act (X 
of 1897), Sec. 6 cl. (c). . 

If the law as laid down in section 315-o0f the Code of Civil Procedure of 
1882 has been changed by order 21 rule 93 of the present Code, the al. 
teration has been of a substantial character, namely, first, the right to 

`. ` recover the purchase money by a suit instituted within six years after the 

accrual of the right to sue has been taken'away ; and, secondly, the 


purchaser is restricted to bis remedy by an application under rule 91 of . 


order at, which must be made within thirty days from the date of the 
sale under article 166 of the schedule I to the Indian Limitation Act, 
1908, followed by an application under rule 93, which may be made with- 
in three years from the accrual of the fight under article 181. 


The right of the auction-purchaser (when the sale took place and was 
confirmed, the Code of Civil Procedure of 1882 was in force), dates from" 
the confirmation of his purchase, and is primarily to the property, and, 


secondarily, in the alternative and contingently, to ropayment ; the latter ` 


branch becomes enforceable only in consequence of the discovery that the 
debtor had no saleable interest aad that the title which the purchaser had 
imagined that he had acquired had no real existence. Such an altere 


native and contingent right is preserved by section 6 clause (c) of the - - 


General Clauses Act, This right was not extinguished by the promufla- 
tion of the Code of 1908, which came into operation on the ist January, 


19? 
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Auction-purchaser=-(Conid.). 
The repealing enactment cannot be given retrospective operation, so as to . 
impose an Impossible condition on bala of forfeiture of a vested right. 
Maker All v. Sarfaddia ... en we we - 0. 132 
Au, tlon- .ptirchase.” s right, when accrued under Act XIV- of 18823 See Auction- 
purchaser aes ses sw Us - e wm (Ai 
—— — — .—— right to repayment ot purchase money, when becomes en- 
forceable ; See Auction purchaser... D dë “ae 132 
Authority to sell and authority to find a “purchaser, ‘difference between’ 3 See 
Specific performance m Di ap w — 467 
Award, if merged in judgment ; See Arbitration 4 SS zeg 444 
s objection to, made upon a submission to atbitration in England on the 
ground of misconduct: or irregularity on the part'of the arbitrato; ,° how to ` 
be made—Effect of non observance of procedure ; ; See Arbitration ' CC o4 


Besami— Fraud ulent transaction— Property öéqüired tn violation of pales 
prescribed for the conduct of public seroants— Public policy. 


Where a party admits that he has mede a fictitious transfer ‘of his property 
** — to another, with a view to-effect a- fraud, but asks to have his act undone, 
the Court would refuse relief and would leave the parties to the conse- 
quences of their misconduct, ‘dismissing the claim when the suit was 
' brought by the real owner to got back possession of his property and 
refusing to listen to the defence when he set it up in opposition to the - 
persen whom he had invested with the legal- title. Upon this'rule, has 
bees engrafted the distinction that although whece the intended fraud has 
been carried into eflect, the Court will not assist the true owner; yet if he 
-has not defrauded any one, and the purpose for which tho assignment was | 
made has not been carried into execution, the mere intention to eff.ct an 
illegal object does not deprive. the- assignor ‘of his right to recover the - 
property from the assignee who has given no consideration for it, 


The plaintiff sued for dèclaratioa of his title to a tenure ‘covered by'a kabu- 
liat executed by him in the name of tlie predecessor of the defendant. ` 
‘Lhe objo-t of the transaction was to conceal the fact taat the plaintiff 
acquired the property in violation of the rules prescribed for the conduct 


Ri 


of public s servants 1 NG 
Hela, that the conduct of the plaintit could not be desctibed asa fräudu- 
lent transfer of pr operty. 


That the plaintiff in suing to . “recover possession of bis property was . not 

cartying out aa illegal transaction, but was seeking to put every one, as. 

far as possible, In the correct position and that the Court should not. e 

refuse on-grounds of public policy to. assist . the plaintiff. in the enfores- 

ment of his rights as against the defendant. Kaes Kumar Bese v. , 

Chaudra Kante Ray we m ~ 7 WEE vn. Du 
rath ite T est—Froof, nature of — Possession, Sech of, equally! balancgd "e 

Decision of Court—Civil Frocedure Codo (Act. V of 19.8) Sec. 660~Retros- -` 

pective effect. eA 


or- XXXVI.) - ` ?NDEX OF CASES, - 7C 


ou Se 


Benami- Conid .}. 


The person who impugns the apparent character of a transaction, should “not 
rely solely on probabilities ; he must show something definite to establish 
that it is'a sham transaction,.on the principle that the. burden of proof 
lies upon:the person, who -claims contrary to the tenor of a deed and 
alleges that the apparent is not the real state of things. The most 
important test to be applied in these cases is, the source whence the con- 


sideration came, Where, however from the lapse of time, direct evidence. 


of a conclusive or reliable character is not forthcoming, as to the pay» 
ment of consideration, the case must be dealt with on reasonable probabi« 
lities and legal inferences arising from proved or admitted facts. The 
Court must further look to the substance of the transaction as evidenced 
in the deeds of the parties, not permitting the real question to be obscured 
. by the form of expression, the literal sense, nor by an exbibition of the art 
of conveyances in the shape of recitals of obviously untrue statements 
introduced to impart some additional solemnity to an instrument. 


7 The stringent rule in favour of the certified purchaser, enunciated in section 
66 of the Code of Civil Procedure, has not ‘retrospective operation and 
` cannot be utilized ‘by an execution purchaser whose title was perfected 
when section 317 of the Code of 1882 was in force. 


Where there is strong evidence of possession on the part of the dE . 


opposed by evidence apparently strong also on.the part of the appellant, 
. in estimating the weight due to the evidence on both sides, the’ "presump- 
tion may.well be regarded that possession went with the title, ° "and that 
with the aid of it, thereisa stronger probability that the respondents 
case is true than that of the appellant. d 


The decision of 2 Court should rest not upon suspicion but upon legal 
grounds established.by legal testimony.  Promode Kuier Roy v. Madan 
Mohan Saha Pramanik ^... - Y ^ne has 

— purchase—Fraud not defrauding any one—Purpose’ for assignment not 
, carried into execution— Intention to.effect an illegal object —Right of 


assignor ; See Benami ` .. m - woos Di 
— — purchase—Suit by ostensible 'owner—Defenco by real owen: who admits 
fictitious transfer ; See Benami ane d E: woe 
—— transactions—Tests—Surrounding circufhstances, it can be considered j 
. See Possession, suit for a. - i ee Di 
— transaction, test of ; See Benami se T - ae 20€ 


Benamidar—Suit for possession—Fraud carried ———X b fenant, 24 


maintainable.’ " g S 
"A executes a conveyance of land in favour of B. Bi sues'À to recover posses- 

sion. -A answers and establishes that, as B is well aware, "there 4 was no 
consideration tor the deed, that tho transaction was fictitious, and that the 
] “conveyance was hever intended to pass title. B says that as’ he conspired 


6 
with A to @réate the document so as-to cheat C, a~creditor-of A, who 


might otherwise’ bave pursued the property, hé tb entitled -to De 
property 5 


oe = ES Re? 


.396 


32 
83 


208 
396 


D 


Benamidar—(Contd.) Sa 
Held, that _B cannot maintain a suit for possession, a against A. ` x 


'The Court will not aid a fraudulent giantor to reclaim or recover from his~ ---- 


transferee, property transferred in fraud of creditora or its proceeds. The 
object of the rule ià not to protect the fraudulent grantee, but to’ protect 


society, and this purpose cannot ba achieved without allowing. the grantee da 


to retain his ill-gotten gains. 


If the pürpose for which the assigoment. is made, is not carried into execu: "` 


tion, and nothing i is done under it, the mere intention to effect an illegal 
object does not deprive the assignor of his nght. to recover the ‘property 
back from the asa-gaee who has given no consideration for it. 


A transferee of tenancy right, whose right is etc by the IN 
can maintain an appeal against the decree passed ‘against tle owner. 
Raghspai Chatterjee v. Nrishingna Hacl Das — | w owe 


Bengal Allavion and Dituvlon Act. applicability of ; Sre Revenue, assess. 


ment of. mt ^7, wa - one 22 eee ` wm 











3 ` foriadietion dis when can be assumed ; 
Ses Revenue, assessme nt: of SS asa WW GK 

















Revenue, assessment of s - - m E 
————M—— —— Sec. 6— Added ; ; Ses kee assess» 
a ment e ns m one w T "E we 
i — m Sec, Cen Any such new map’ ; See. 
` Revenüé, assessment of "` ` we e «e e 
Bengal Municipal Act, Sec, quet Person’ —Meriber of a joint Hindu family 4 
See Voting, right of ove w E D €^ 





, Secs. 29, 34, 37-— Presentation for’ registration of deed'of 
“sale of immovable , property by Chairman mace title of; Se 


— 














EE We ane ane -— 7o 777 o: 
y Sec "m Signed’ ; See Registration ` um 8A) Ghee 
we, Sec. 261—* Kiln’ ; See Punja m < Sei hy TY 
———, Secs. 261, 273 (2)—using a place as punja for making 
bricks—* Kiln’ ; See Punja S “æ ` - -— zen 
Bengal Tenancy Act, Sec poe nae to be astertained j See Rent, enhancement 
*of cc zeg one ze “æ ^ m Zen E 


—— 9, Sec. 23 (a), as amended by É BRA. Act, effect of; Sec 
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—— 7, object of 5 See Revenue, assessment of .. 
—— — , Sec 3—'New survey’, object of; See : 


M 
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Occupancy holding © ^-^... m I - mn 73 
, Sec. 30 (b) Applicability to homestead land; See .- 
Enhancement ` Kë ` eu Doce t e - t zs 
——, Sec. 30 (b)—Land used for cuitivation—Homestead land p. 
See Enhancement - : w we: wer : NA : sie S 
— —; Seca 30, 182— Homestead Land; See "Nae ee 
— ,Sec. 30— Occupancy raiyat recorded in recorg-of- . 


rights — Presumptlon under section 50 of the Bengal.: Tenancy Aet. 


if arises ; SC Rent, enhancement o. pas n" en 
ar 1 


i 
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Sot Tenancy Act, Sec. 50-—Presumption, If rebutted — Contract of tenancy: 
- . See Second ‘appeal das D M et sé 7 


eegen Sec. 5o—'Rent'— Rent in’ kind ; See Presumption $e 
» Sec, 50 —Rent payable partly ia cash and partly in kind 
or entirely in kind ; See Presumption s= ` w - EID 








— —À —, Sec; so DI E (2)—Amalgamation of tenures; See 
Presumption .., seat Di - "T - 
=, Sec. so (1), (2) & 13), scopes of ; See Presumption on 


pang ai 











Lanangan „Sc. 50 (a)—Sub-division of tenure—Continulty ; See 
Admissibility ^ AN e is Di 

, Sec. 50 (ajah: «division of lenses Contindity; See 

Presumption a we ase m oe oe 





— 3 Secs.- so, 115—Publication of record-of KC . 
pancy ralyat—Rise in price of staple food crops; See Rent, enhancement 
of e "TI Y eg mm D ne : m "P 
————, Sec. 52 (1) (b)—Lessee not getting possession of all 
lands comprised in the lease--Enquiry as to amount of deduction of rent; 





See Putni'lease ` — w " ` DW 
—, Sec. 104 J—Inebuttable e in record, ` 





of-rights; See Jurisdiction we D on on 
— — —, Sec. 109—-Decision of Special Judge in essence decision 
upon question of status of tenant ; See Second appeal Di Di 
v Sec, 109 A—Decision settling rent—Decision deter. 
'- mining extent of area and liability to enhancement; Ses Rent, enhance- 


ment'of - w - Di - s on 
——, Sec s15—‘Thereafter’; See Rent, gahaneêniené of... 





ed 





mër Gite 








tenancy after 1890 on new terms; See Second a ppeal one Qu 
—Ó——— Sec. 188— Suit for arrears of rent; See Rent sult - 


— ÓÓ— RENE. Sch. iH. Art 3—Sust between tefants ; See Limitation... 
Bequest of ‘sir’ lands— Possession of lands and a village given to wife for maine 


tenance—Rent free ; See Will aa oe Di m 
Breach of .contract—Ualawiul revocation —Licensee, if can maintain an action 
for damages ; ; See Damages m "m us see 
Burden of proof—Adoption—Adopted son treated as such for a long series of 
_ years; See Partition en EI D T ons 
memar É proof—Claiming contrary to tenor of deed ; See Benami ak 
— of proof—Entire evidence op both sides is before Court; See Rent, i£. ` 
enhancible s - oer ae T m" 
t oí pépof—Exclaslon—Acquisition by a member of joint Hindu family ; 3 
See Partition ge UE ques oe om ws 
WU proof--Existerice of custom depending of oral ovidence —User or en. 
joyment ; See Customary right oo sas Qm PE 
mmama) proof Jüdsdction of revenue authorities challenged; See Revenue, e 
assessment BE A ` ` ` — wé 2 "E iuge 


— of pronf-+Jusiediction - under ` The Alluvion and Diluvion. Act chal- . 
lenged—'Added'; See Revonuerassesement of ma á- c se sa m uuu 


————, Sec. 178—Raiya t at a fixed rate of rent, if can accept . 


An 
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Barden of proof—Land to be assessed Added land’ ; Ses Revenue, assesment ` age 
OF we FA acs ar ae Em T '- 54$ 
— of proof-«Landlord proving ‘land’ within hla assessed estate or mahal;-;-— = 
"Ee Adverse possession ni - oe gah agg ist Rees 499 
—0Íf proof—Mortgage deed -contalning representation as to one of joint: 
family member's share—Mortgage’ for family necessities—»True. position; _. . 
See Estoppel s ata = ave, Se en: ` 78 
— — of proof—Fraal Code (Act. XLV. of 1860p Sec. 313 Charge Refer. ARI 
4 ence to amendment of law proposed. © . : d see eS 


lt is for the prosecutor to prove in a _ prosecution under ege: 373 of. the: 
Indian Penal Code that the girl is under the'age of 16, years. . "TL 
` When the jury was asked to decide which hypothesis suited the facts better, 
“they were in effect told that the prosecution would discharge jts onus x E : 
. producing the better hypothesis, 
~ A charge is defective, if it does not set out all the questions that ried m 
decision; B jog . , 
A judge is wrong In referring to the amendments of law --— whera: 
they have not become i part of the law. Abdal Gshur Sikdar v. King. ` 


4 


. Emperor... E x vea an re 17] 
ww —of proof —Rent free— I and within landlord's ind estate or mahal ; 
See Adverse possession — 5. WE d. TE uos Juss aa 499 
— —of proof—Sult barred on its "om ‘aid of-section 1B-of the - 
Limitation Act; See Limitation — - .. ate ve ee ey eats 395 
— — of proóf —Suit for accounts against executor ; See Executor- -o oe . 967 
——of proof—Trustee claiming trust EE: as his personal acquisition ;: 
_: See Trustee w T PT p - - 2-524. 
Charge—Criminal- Procedure Code (Act V of vo deus 233, 335—Distinci- ~ == 
offences. å eege 


Where a charge relates to morg than one distinct offence, it is bad in” law. ` 
Where the distinct offences, which weré included In that particula ^ — 
charge, were one series of acts so connected together as to form the same’ 
transaction the accused could have been charged with and tried at one” 

_ trial for each such offence, and the evidence relating thereto could have.. | 
been presented to the Court by the présecution if those distinct offences 
had beed contained in sopaiate charles. Radba Nath Karma ker v. King- 

. Emperor te - - tie oe a .149 
— — Fury to be told the very words of section — Mus dee --Misdirection ` ns 
i eccasioning failure of Justice, E 

It ie necessary for a learned. Judge to read the very “words of the- section < e 
itself to the jury, if he purports to give them what are the provisions ‘of 
the section and then, if necessary, 5 explain yhati is the meaning ofthe . Pes 

- section. i y | S 3 

A fudge should not charge the jury as to what constitutes murder thus; ^ ~m 
* Murder is the intentional : killing of another human being witlfmalice _ 
aforethought. » “This is a misdirection. Jt will ‘be Lë ‘ground for xe Y Xv etw 
if this misdirection occasions a failure of justice, " S EO MEE 


VWoL-XXXVL]. - INDEX OF CASES, ` HI 


Carte Conti. RN j 
- It is usual to refer to the sections which relate to ‘cul pable homicide and to 
direct-the jury as to what is culpable, homicide and In what circumstances 
.' culpable homicide amounts to murder. Darga Charan Bepari v. Klag- 


Emperor t -a > e m DI DI one . Mt 
mien, defective—Not setting out all — requiring decision ; See Burden 
9 of proof “ene m w A - "T 158 
Charitable corporation;‘a creature of founder See Endowment  .. m 478 
- foundation, creature of founder ; See Endowment " ~ 4-7 c 77 856 





Chaukidari chakran land —Resumpiion — Pulnidar, right of Land: not TT 
into account in fixing rent. 


` The putnidar’s interest in resumed chaukidari chakran lands, if they are u 
Sieg in His „putni, [s derived from bis putni itself and from nothing 
: The zemindar cannot claim to vary the putai by enhancing the 
z ge in respect of lands which were included in the original demise though 
the profits of these lands were-not taken into account in fixing the rent. 


Narpat Singh v Rain Bhopeadras Narais Singi ... us "m 145 
Circumstances putting the purchaser upon an enquiry, nature of—Ostenslble 
owner; See Estoppel- — .. DE we - - 9 


-Civil Procedure Code, (1882), Sec. 305, ëmgin with, if requires fulfilment 
of provisions of section 29 of the Guardians and Wards Act; See Trans- 


ferees, rights ot ` ` eng ane, we, os ven i 326 
—————— (1882), Sec. $39—Private trust—Settlement of scheme ; 
See Hindu will aes - se "T 57 


D— — —— —, Sec. 11 — Order in administration suit—O uestion as to 
7^ absolute interest of beneficiaries not raised ; See Hindu will... "cde 
——, Sec. 13—Judgment by default in England—Judgment on 
merits; See Arbitration ian “~ _ - - nee 444 


mais Sect 47 —Decree for possessio? of certain share In a 
` joint estate—Execution in respect of substituted share ; See Decree, 


Lord 


























execition of c oes ^ m T m 1 
Sa e See. 47-—Question relating to execution and satisfac- ` 
tlon of decree— Enquiry as to what are substituted shares—Decree for 
possession of certain share in a joint estffte ; Ses, Decree, execution of ne 1 
— ; Sec. 66— Execution purchaser, when Act XIV of 1882 
E was in force ; “See Benami an os ve - 395 
oa — — m- Sec. 66, if retrospective ; See Benami s tae 396 
a amu , Sec. g2—Private ` trust—Settlement of scheme ; See 
a Hindu will w% = E - ete ie EI 
. —- , Sec. ga— Trustee, removal of—Trustee claiming 
d private ownership of trust property ; See “Trustee vut i + 524 
; Se. 141— Appeal frata under s not otherwise appeala-- f 
ble ; See Appeal | Zen me ST wt *. 184 
. ————' O 21 R. ga na óf- purchase money—Proce- 
dure ; See Suit, maintainability of > oe Borg, aia e . 805 
euo 
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DC 7 ` Pace. e 

Civil Procedure Cede, O. a1 R. o3—Suit to recover parcha money, ae t2 ' 
maintainable ; See Auction ‘purchaser? > w "ef EE 34. 5 7332 

— in — —ÁÀ—, 0. 22° H, s-Substitution of. legal. representative ` -`` 

death of appellant before the‘amendment .of- article 176, schedule IT: 

of the limitation-Act —Amending Act in force when the EE dor- |: 





substitdtfon made; See Limitation m’: ! s we 2 563 
— —— — , O. 43 R. 1 (c)—Otder diu a a t second. applica- E 

tion to set aside the dismissal of a suit; See Appeal `. ze. um. 184 

—— — —, 0. 43 R. 1 (c), applicability of ; See Appeal -u 184. 








——, 0. 46 R. 1—A pplication for admission of appeal dis- 
missed under O. 41 R. rt — Discovery of new and: "important document ; We 








See Review me Em ow - we ris 67 
— — m, 0. 47 Rr. "m s—‘ Any other sufficient reason'—Review Ss A OND 
—]urisdiction Constitution of Court; S} Prateduré ` "dh" 459 

, O. 47 Rr. 8, Qr aper. arder; when review. ger AUR 
See Appeal, maintainability of — ^ SC i To e 7 £494 


—— ——, Sec. 47, O. 22 R. 10—Decree for mesne’ profits =: St D 
Tenants, to whom the land was let pendente life—Devolution of interests: - 
Ses Procedure Di am o> E s wn SA. , 
Claims under decrees in favour of joint Hindu PE MP T by . e Ze 
mansgér—Avoidance by sult of- minor on attaining majority—Compro- — . 
mise by father without sanction of Court— Benefit of avoidance, shared by. 





3 whom; See Hindu Law—Joint family. - cm en. $9 
Comparison of thumb impressions and positive evidence of witnesses ; , See. 
^:  Estoppel vie T as wa " 2" 
Compromisc— Party, if can retain: benefit and, repudiate the females: Se 

Consent decree Wa. xb OW s "E ETT . 245 


, avoidance of; by minor. in a joint Hindu family on 'attatnjag D 
majority by sult—~Benefit to it be shared by all members including persons- i 
who came into existence pendente lite ; See Hindu Law—Joint family. oe "419 


Consent decres—How set aside—HMistahe invalidating agresment—Compro- ; 
3 mise, benefit of —Setting aside of consent decree, effect of—Duty te speak, CH 
A duty to speak arises. wherever and only where .silence can be SE e EEN 
having an active property, namely, that of misleading "ën -, 
The law ‘requires ‘men in their dealings with each other to exercise proper : 
vigilance and to apply their attention to those particulars whieh-may be —-— -r 
supposed to be within the reach of their- observation. and-judgment ; and +» 
` mot to close thelr.eyes.to the means of information which are accessible to. ` 
them... Where two parties are at arm’s length, either of them may prima =.” 
z- -facie remain silent, and avail himself of his superior knowledge. as to facts e. e 
and circumstances:equally open to tho observation. of both or equally ` ` = 
* within the reach of their ordinary- diligence... "T eR : 
_ Though a suit “dos niot lie to set aside a decree, ina: ege lt on he E NL 
: ground that the judge in passing that decree -made -a mistakes yet’ agan, . f X. 
agreement may be rectified for an appropriate . mistake, so may, also. & . [ 
7-* consent decree based upon such agreement. ` oan cl nup ey 


ead S- i72 





Vor XXXL s.c dNDERCOF cases: ^ o> 


E ^1 3 
Is 
Consent decree—(Conid.). 
A mistake on the part of one party only, not caused or actively a assisted by 


the act of the other party, cannot ‘invalidate an agreement, "e: 


The effect of setting’aside a consent decree -is to revive the original suit: 
which was terminated by the compromise decree. 


A party litigant cannot be permitted to retain the benefit ot. a compromise 


Séi: 


“PAGE. 


in part ‘and- "répudiate it as to the fomaindes: ` Major A. Y: Rely e, 


Bakes 7" us " MU Een, ` Kei 
Consent decree, how set aside —Suit ; See Consent dantes x A o 
= — decree, setting aside of, effect of ; See Consent decree  .. ei 


Constracties ot ‘Act—Amending ‘Act—Vested right ; See Limitation ^ 


of Hindu will—Shebaitship, if heritable—No ae idol ; See 
~ Hindu will o wt së oe ve SE 


Constructive restoration of title to ENEE passing from first to 
` ` second tresspasser—Momentary restoration ; 3 See Limitation B 





Contract breach of—Unlawful revocation—Licensee, if can maintain an action - 


for damages ; j See Dathages . a GE i f m 


— em See of— Corporation, public ; See Registration ge" 2 - 


—, private, as to value of land—Commencement ‘of land acquisition 


proceeding 3 See Land Acquisition At ws - E 


n —— ef service School master—Terminating appointment—Reasonable 
notice—Usage or custom. 


, age i is proved by the oral evidence of persons who must become cognizant 

of its existence by reason of their” occupation in. the particular trade or 

` business and the evidence establishing custom or usage must be clear, con- 

Vvincing and consistent, and to prove a usage in a particular trade it must 

,. be shown that the usage is consistent and reasonable and was universally 

: _ acquiesced i in and that everybody acknowledged it dn the trade and knew 
“of it, on might know of -ifit“he took the pains to enquire. 


“The position which a tutor holds, the station which he occupies in the ` 
family, and the manner in which such a person is usually tréated in society - 


IN 


-` place him in a very different situation from that which mere menial and 
domestic servants hold. ` -> -0 ` 


On the 28th February, t912, the plaintiff was s a Mathematical ` 


' and English master at a certain College -for a period ‘of 5 years from the 

ist of Marehj1918 ata salary of Rs. 150 a- month with board and lodg- 

‘< "ing, The agreement was contained Jn a resolution signéd-by three. óf tlie 

e  managérs of the College on the sth-of March, az, The plaintiff conti- 

“““nued as a teacher at the College until the month: of Jily, 1016. On the 
2nd July, 1916 lie received a verbal notice to.terminate-his appointment, ` 

" "and onthe 26th July a written notice to terminate his appointment as 


: from the ret of August. The plaintiff claimed Rs.:1690,. that is, Rs. 900° ` 


~t on account Ze salary in lieu of potice from -the 1st of, August 4916 to the 


245 


245 
245 
263 


539 


- end of January, 1917 cat the rate of Rs-+50 3 month, and Rs. "oni _ 


x 
5 


nie ink CabcUfra aw. ënn, ` (Von, MÁXVE 
LINE l S PAGE. 
Contract—(Contd.). ooon rs es 


| board and lodging &c. for the same period. The defence was that they - -> 
wore entitled to give him a month's notice and pay him a:sum of. Rs. 150 - | 
in respect of salary and Rs. 50 for Loes of board and lodging. ` The- 
' evidence as to the existence of custom-of terminating euch appointments | - 
“by one month's notice was not convincing : , LM 
Held, that for the purpose of this case, the plaintiff y was: .entitled ipa a term's 
,- notice and his employment came to end on the at December, 1916, 
when the School year terminated. ] 
That in a „profession of this kind, a month’s notice, to terminate ithe employ- 
ment was nota reasopabje: .motice. G. H., Witteabaker e, J.C. | 








Galstaun < —. i SS D e LA e "956 

T Corporation, charitable, a creature of founder ; See Endowment. * PE 478 
——, deed of, how executed—Special mode prescribed 3 See Registra- 

_ tion | Ge XN s in je ` e Tis 109 

— , public— Contract, executlon of ; See Registration - m 108 

Eege possession —Exclusive pessession— Partition suit. d H 


` The mere fact of sole occupation by one co-sharer, docs not santo another 
co-sharer to a decree for joint possession. ` 
Pending a suit for partition between the parties, . a Court is ere to 
" disturb an existing ‘possession of lands, unless it feels bound to do so for 
very cogent reasons. Mahomed Hyder all Khan v.. Mohammed wal All 





Khan Pain .. - E Di Wie ER Ss “155 
———, sole occupation by, of portion of joint’ property ; See Partition ..-~ 434 
acting in breach of obligation, if can profit by bis own: wrong to the 

detriment of obligee ; See Possession, suit-for 4. ` gee am 208 

Costs of appeal—Successful appellant, when deprived ot ; See Lubbai Maho- —— 
medans zen ER ave oe zen " 64 

Court, duty of— Imperative provisions of. Act—Fraud by (buten? d 

See Registration TENE se one ane - 7 109 

` am, if can act upon presumption—Keeping alive security—No question — - 
- raised, See Admissibility - “wa mI eng. mp of " 186 


s=, if can give effect to real agreement, between parties— Mutual mistake 
extending into judicial. proceedings—Rectification ; See Ejectment, suit ` 





for - -- D em "t 421 
en Indian, if can set aside an English award on the ground of irregularity _ f 
not appearing on the face of it; See Arbitration e “4447 
——— , exercising power and jurisdiction in a case to which the statute has nQ -- . 
. ` application, effect of ; See Jurisdiction om dm 2 aw- 124 
=, losing its jurisdiction. during pendency of proceeding, effect of b, See 2 " 
~ Jurisdiction ` — Tu ane Lee wi e - -174 
Court's deSision—-Suspicion—Legal ground ; See Benami - ue remos 396 
Covenant, implied, right under ; See lease én See gue XL: d 28 
, for renewal, essential of ; Sce Lease - D een $7 x54. 
ären, for quict cnjoyment-- Quali&cd and unqualiicd ) der Lois mh 38 


D > x = d 
Vor. XXXvl.] INDEX OF CASES, ` 568 
DCN PAGE, 
Covenant for renewal—Specific performance—Requisite legal document not 
executed and registered ; See Lease’ - zen 2 us 48 


Criminal Case, trial 'of—Using deposition in one case in another ; See Illegality 417 

Criminal Law Amendment Act (XIV of 1903) Section 17 (2)—Proceeding under 
—Pelicé report failing te make out a prima facie case 

A proceeding was instituted against the petitioner under section 17 (2) of 

the Criminal Law Amendment Act on a police report, which was in these 
words: *'I beg to report that Srijut Parmanand Agarwala has been as- 
sisting the volunteers by giving them shelter in a house belonging to him 
in the Tezpur town. 1, therefore, request that action under tho Criminal 
Law Amendment Act may be taken against him." Upon this, the 
Deputy Commissioner ordered. ‘Issue warrant with bail under section 
37 (2) of the Ace’; 


Held, that as this report failed to make out a prima facie case in respect 
of an offence described in section 17 (2) of the Criminal Law Amendment 
Act, the proceeding was quashed. Parmananda Agarwalla v. King: 









































Emperor E Ge oes vii - ^ 179 

Criminal Procedure Code, Sec. 195—Subordinate ; See Sanction to `prose- 
cuto SEAN m E pos er H oe 265 

, Sec. 195 (6) & (7) —Order passed by Civil Court-— 
Only one application 3 See Sanction to prosecute w oes 265 

— » Sec. 196, prosecution under—Sanction of local 
Government—Evidence Act, Sec. 78 ; See Sanction to prosecute e -150 

—— » Secs 202, 203—Notice as to issue of process—Pro- 
cedure, if proper ; See Process, issue of D w - 414 

, Secs. 233,235— Charge relating to more than one 
distinct offence ; See Charge m » - a 149 

— , Secs. 233, 235—Distinct offences forming one series 
of connected SE ; See Charge we an 149 

m, Sec. 342(1}— Examination, object of—Time for 
examination ; See Illegality - oe on © u ` 417 
— , Sec. 342 (1) is mandatory ; See Illegality dek 417 
Custom—Period of user—Evidence ; See Customary right Se 280 
, legality of, depends on what—Legal gjigin ; See Customary right 280 

———— , local—Inference—-Length of user or enjoyment ; See Customary 
right. E ai m aon ove -— 280 

— and election to abide by law of old status, difference between: Sre 
e . Lubbai Mahomedans see E m Zo 64 

e | a variance with ordinary rules of GE See Lubbai 
* Mahomedans w. Di Di D - 64 
— or usage—— Evidence, nature of; See Contract of service È a 256 
Customary right—Proof—Lost grant ; See Customary right — .. ss 280 
rights, disturbance of—Remedy ; See Customary right of way "1 280 
rights, what are ; See Customary right of way - tod m a30 

right of way—How Proved—Bvidencom-Length of user and enjoy- 

meni-—Lost grant. 
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Customary right of way—(Contd.). : ES 3 5 -e 
^ Where the right clalmed is a customary right of way, it is not an easement 
in the legal sense of that term. Even if it were an easement, it is not -> ^ 
necessary for the plaintiff to rely on the provision of section 26 of the 
Limitation Act, if the existence of the right can be otherwise established. 


. Customary rights of way and other similar customary rights are distinguish- 
ed on the one hand from the corresponding private rights (vested in parti- 
cular individuals or io the owners o* particular tenements) which “ com- 
monly have their origin in grant oi prescription, and on the other hand 
from public rights in the full sense the source of which “ is ordinarily 
dedication. Those rights which, having their origin in custom belong to 
certain classes of persons or certaia portions of the public such as the 
inhabitants of a village, are customary rights. Where a right pf, this kind 
is disturbed, a remedy may be soug it by means of a representative suit. 


+ 


A right based on custom, is establish. d by proof of the custom and it is not | 
necessary that there should be  evideace from which a lost grant may be 


presumed. 
It is not necessary that a custom should be traced back for the whole time D, 
necessary to make it immemorial whatever that time may be. The, B 


evidence must be sufficient to show that the right has been openly enjoyed 
for such a length of time as sugges:s that originally by agreement or 
otherwise the usage had become c«stcmary law of the locality. í 

The doctrine of the lost grant is applicable to.private rights claimed by 
prescription, It is inapplicable to a right claimed on the basis.of immes . _ 
morial custom. Itis inaccurate and slipshod to speak of the local  . 
understanding or agreement or practice which comes to be.a Jocal law or 
custom asa grant, The question of legal origin. is only of importance d 
whete it is suggested that the right claimed might have originated within S 
the time of memory, whatgver that tme may be. In the case of a cus- 
tom, its legality depends on such co.siderations as its reasonableness and = 
certainty. - , 

As to the length of user or enjoyment which must be proved before a local . 
custom may justifiably be inferred, no definite rule can be lald down. 
Butif the existence of the cuge n depends on oral evidence, and, 
the user or enjoyment is taken back : 3 far as living meriory can be expec- 

. ted to go, then in the absence of reb..cting evidence, it .s not unreasonable 
to say, prasumitur retro, or to infer an immemorial enjoyment of the 
right, or in Bengal, an enjoyment from the time of the Permanent Settle. 
ment, In other words, on such ewdence being adduced, in support | 
of the custom, the burden of proof is shifted and it is for those, who deny - ° 
the existence of the custom, to adduce rebutting evidence. " ol. 

If the evidence shows, that the right bz, been enjoyed for a conside rable 
pgriod, say 30 Or 40 years, then the ;.urden of negativing the right claim- = 
ed is on those who deny its existe: - All Mohagr sc v. Sheikh Kata ... _ 280 

right of way and private righ: < way, distinguished ; See Customary 





» aight of way m ^" Se san - e" 280 


You XXXVE] -_ INDEX OF CASSS, 


PIA ae 

Damages Lícensor, duty ef—Amount of damages recoverable—Reasonable 
certainty—Loss sustained, incapable of p-oof—Right, infringement ef— 
Appropriation of land licensed to uso, inconsisiont with enjoyment of 
license — License coupled with ad right to catch 


elephant. Ka ; 
+ The ‘grantor of a license is under an obligation to place the licensee ina 
position to, enjoy the license. . x Z 
£ 


- A license for a valuable consideration and accompanied by the grant ofa 
profitra prendre, is a license coupled with an interest’ , 
7 Where 2. -grant entitles a licensee to an exclusive right. to catch elephants 
. within defined tracts and for a specified period, it does not follow asa 
matter of course that the licensee would be entitled" to exclusive occüpa- 
tion of the entiee territory during stich time." 


Though every breach of duty arising out of contract gives rise to an action. 


for damages, without proof of actual damage, , the amount of damages - 


- recoverable i is, as a general rule, governed by the extent of the actual 
damage sustained in consequence of the defendant’s act. In cases admitting 
of proof of such damage, the amount must be.established with reasonable 
certainty. But this does not.mean that absolute certainty’ is required 3 nor, 
in all cases, is there a necessity | for direct evidence as to the amount, 
Damages. are not uncertain for. the reason that the loss sustained is 


incapable of proof with the certainty of, mathematical demonstration .- 


or is to some extent: contingent and incapable of precise measurement, 


In actions for breach of contract, where there has undoubtedly been aú in-: 


früngement of a right, nominal damages, are recoverable even though no 
actual damage can be proved. - | - : S 
An appropriation of the land licensed to any use’ inconsistent with the enjoy. 


ment of the license, works a revocation and the licensee may malntafn 1 an 


action for damages against the licensor for breach of contract in ‘unlawfal- 
ly revoking it: F. T. Kingsley v. The Secretary of State for India ia Council : 


— —ÓÀ amount of, -recoverable—Breach of duty arising out of contract 3 See ^ 


— ~~, amount of, Geet ëch of damage—Reasonable ebe 3 


` 


Sse Damages .. v me Hr ei 


— —, if e Lote sustained, Incapable of BEE and 


< incapable of precise measurement; See Damages - -- 00. 9 
, nominal, recoverable—A ctio - for breach ES contract— Actual 





damage not proved ; See Damages m ` - ven e oe 


"Décislod of Court—Suspicion—Legal groünd ; See Benami ie a 


Declaratory decree — —Decres not directing any act to be done—Decree, if 


executable ; s See Suit, máintainability of ~ - s a " 
Decree, execulion of —Civil Procediire Code (Act V of 1908), Sec. 4—Duree 
~ for possesrion—Saibstituted share, enquiry into, : š 


A decree, though for pomession of ‘certain respective shares in-a joint estate, 
` UN be gxecuted in i respect of the substituted shares on a subsequent 


` ~ 


E 
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Decree —(Conia.). 
partition of the estate. Enquiry as to what are such substituted shares is 
a question arising within the meaning of section 47 of the Code of Civil 
Procedure, between the parties and relating to the execution and satisface 
tion of the decree. Ral Baljuath Goenka v. Maharaja Sir Ravaneshwar 


Prasad Singh ... GER Mie ang vee Di 
———,if executable— Decree declaring rights of parties—Decree not 
directing any act to be done ; See Suit, maintainability of w — | w 
—, party to, if can challenge—Decree obtained by fraud—No step. 
taken for cancellation ; See Executor . ity So dei 
— ——, prior—Suit on decree— Relief granted by decree ; See Suit, main- 
tainability of ... cs " w we ve 
Dedication, valid—Document, execution of, if necessary— Inference 3 See 
Endowment  .. m ae - Sue 
— ——— , when vests the RE in idol; See Endowment re 
Deed of Corporation, how executed—Special mode prescribed ; Ses Registra- 
tión vee — one vm aay oon 


Defamation—Publication of defamatory matter—Penal Code (Act XLV of 
1860), sections 500, 501, joint trial under, if valid—High Court, if 
can hear pritate complainant in the exercise of its revisional power. 

On the complaint of the petitioner, the opposite parties A and B were put 
upon their trisl on charges under sections 500° and sor Indian Penal 
Code and were convicted under section s00. On appeal, the convic- 
tions were set aside and a retrial was ordered : i 

Held, that High Court could hear a private complainant when it was called 
upon to exercise [ts powers of revision. © - 

So far as the charge of publication of defamatory matter Was concerned, B 
might have been guilty but not A. i d 

Held, that A and B could not be jointly tried. Asutosh Das Gupta e. Paroa 
Chandra Ghosh “e D T din SANG ver 

Defamatory matter, publication of—]oint trial; See Defamation .. és 

Defaulting proprietor—Title not perfected before revenue sale; See Limitation 

Determination rule of—Religious or quasi-religious institutions Usage ; See 


Endownment we tee vum - 
Dharmakarta, rights of ; See Trustee ~ ix os WË 
Biscontinsance of payment of rent, if, by itself, createsadverse possession ; - 

See Adverse possession — ... - - T E 


Division —Asset not taken into account but realised subsequently by one of the 
pirtners—Dissolution and complete winding up of partneraliip 3 Seo 
Partnership... e see aer on oe 

Docement — Counterfeit of one’s signature—Notice of forgery ; See Estoppel ` 

——-—— — Public document—Contents, if binding on tenants without notice 


or their consent ; See Admissibility .. PANG PER ju 
Document, execution of, meaning-of ;' See Mortgage ... . a s 
—À —, hOw registered—Executant ; See Registration ss $ e 
Dower, suit for by heirs of wife after death—Suit on contract; See Limita- 
' tion “w m ws Di on we 
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Duty to speak, when arises ; See Consent decree Ga n, 245 
Easement ; See Customary right of way so - as oe 280 


Basemeni— Window ‘opening on neighbour's land—Interference with privacy— 
Easement by implication—intent determination of—Severance of 
tenements by partition-—Fres access of wind. 


Every one may build upon or otherwise utilise his own land, regardless of 
the fact that his doing so involves an interference with the light which 
would otherwise reach the land and building of another person. On the 
other hand, every man may open any number of windows looking over: 
his neighbour's land, for the interference with a neighbour's privacy 
or with his prospect, does not, by itself, give the latter a cause of action, 
in the absence of other circumstances. If windows are so opened, the 
neighbour maysby building on his own land obstruct the light which 3 
would otherwise reach them. 


Whether a grant of an easement arises by implication on a conveyance of 
land, depends on the intent of the parties, which must clearly appear ; in 
order to determine the intent, the Court will take into consideration the 
circumstances attending the transaction, the particular situation of the 
parties and the state of the thing granted. This principle holds only 
when there is no express contract relating to the matter; for, where 
there is a valid express agreement fairly made, the law does not indulge 
in presumptions, and the rights of the parties will be upheld according to 
the terms of such agreement ; in such circumstances, no question arises 
as to grant of easement by implication. 


On a severance of tenements by a partition of joint property, and in the ab- 
sence of a contrary intention, expressed or necessarily implied, all such 
easements as are appareat, continuous‘and necessary for enjoying any of 
the undivided shares when the partition was effected, pass to the co- 
Farceners to whom such shares are respectively allotted in severalty. 


There is no easement for the free access of wind. Sarojini Dsbi v. Krishna 
Lal Halder — ge aie AS ose eis 406 
Easements, apparent, continuous and necessary—Partition of joint property ; 
See Easement one ES. e Di we 406 
-——~—, extinction of — Unity of dominant angi servient estates in the same 
person ; See Irrigation ... on - ea ove 162 
—  —, extinction of-—Unity of title of two estates See Irrigation ^ es 161 


—— ——-, grant of Conveyance of land—Intent ; S Easement n. z 406 
e ————, grant of—Conveyance of land—Express c... act; See Easement . 406 
<a grant of, if arises by implication on conveyance of land ; See Ease- 

ment " e m ae we e 406 

» if can be revived ; See Irrigation "m dos - 161 

, if for free access of wind; See Easement =... T " 406 
» right of, based on immemorial user, tenant if can claim against hise 

fandiord ; Se Irrigation ove " - oe 161 
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Bjectment—Transferee from de facto guardian -of a Mahomedan minor— 
Right against irespaiser. ; OR 

A transferee from de facto guardian of the person and property of a Maho-_ 
medan minor, of minor’s immovable property, cannot seek to recover the 
property in the possession of another wi'hont title, Monmohial Das 
gupta v. Basanta Kumar Das Gupte we m e. oe 190 

——,; udi for—Clerical error in deed —M stake EEN to judicial 
proceedings—-Fudguent-debtor, if bound—~Execution-purchaser, if- 
EEN if can Ga ESCH of 
paritas. 

The execution purchases of the interest of the mortgagor iyenoppéd. from 
denying the title of the mortgagee, which the mortgagor himself intended 
to create in bis favour; he cannot take advantage of the clerical error to 
nullify the secarity granted by the mortgagor. i 

The mutual mistake of the partiés to the mortgage transaction, manifest in 
the mortgage deed,. which bas extended into judicial proceedings, auto- 
matically as it were without mistake on the part of the Judge, Is still 
capable of rectification In such a cise, a Court in a suit for ejectment, is 
comepetent to give effect to what was indisputably the real agreement 
between the parties, and the plaintiff-is not driven to a ssparate-suit for 
rectification of'the deed. Nanda Lal Agrani v. giereg Chandra 


Datta x m tees e ée 42i 
Election to abide by law of old ‘status ` and custom, difference between ; ; See 
Lubbai Mahomedans  .. »- Gi as Es 64 


Eudowment— Founder, if can direct Bhog to be participated by some person— 
Document, if necessary for valid dedication—Rule of delerminalion— 
Charitable corporation —Shebaitshipy on whom vesis—Divection fer 
management Inference defeating NET ; 

It is competent to the founder 8f an endowment,- not only to prescribe the 
line of succession to the shebaitsbip in the descendants of his sóns, but 
also to direct. that the descendants of his daughters would be entitled to 
participate in'the óÀog offerings’ dedicated to the idols established by 
him. i 

_ The right to participate i in the distribufon of brand à or consecrated, food, 
possesses special importance i in the eyes of devotees., 

_A charitable corporation, in so far as it is charitable, is the creature of tue 
founder. cod oe ae. “ D ER 

Execution of decument is not essential for the purpose of a valid dedication . . 
which may be inferred from application of proceeds and family conduct. ° 


A cule of determination is looked for in the” case of religious or ‘quasi- 
religious institutions in their usage, because it is an Index to the’ intention 
of these who founded and endowed them and who have since dent ; 


them up. 
The proof of intention of the founder of religious institution becomes almost 


Vot. XXXVL] INDEX OF CASES.. 


Endowmengt—(Contd. ). 


conclusive, where the usage is immemorial, though the intention may be 
presumec from a number of instances extending over a limited period, 
providec only that the existence of an invariable practice is made out by 
clear anc unambiguous evidence. 


According to Hindu law, when the worship of an idol has been founded, 
the sheb-itship is vested in the founder and iis ners, unless he has 
disposed of it otherwise, or there-has been some usage or.coursé of dealing 
which points to a different mode of devolution. : 


A founder, who is competent to provide for the ———Q and administra- ` 


tion of the trust, can give a direction for its management, which is not 
inconsistent with its character as a religious and charitable trust. The 
test in each case is whether the direction given by the founder is inconsist - 
ent with the nature of the endowment as a.religious-and charitable trust 
&nd is a colourable device for.the evasion of the De of perpetuities. 


There i isa fundamental distinction between a gift to a sentient being and an ` 


offering or dedication to a deity; subject to Speclal usages to the con- 
trary, the offerings do not become the property of the officiating priest, 
but contribute to the maintenance of the shrine with’ all its rights, cere- 
monies and charities. 


The Court will be slow to draw an interence which will defeat a right that 
has beea exercised without question during a long period, and unless 
such inference is irresistible, the Court will presume everything that is 
reasonably possible to presume, in favour c such i a right: Rambrabma 
Chatterjee v Kedar Nath Banerjee ... Ss 


eee ove 


———— — — Founder, who is—Devolution uf. trust—Worship of idol— 


Management of endowment-—Pujaci—Dasnani mutfs —Erecting temple 
on land obrained by force—EHrecting temple with consent ~ Variance 
between pleading and proof. 


Dedication vests the property in the idol, only when the founder has title. 
The ceremony divests the proprietorship of the temple from the builder 
and vests it in the image, which by process of vivification has acquired 
existence as a juridical personage. 


It is not always easy to determine whe are the founders. One person 
may provide the site of the temple,another may build the temple and 
establish the idol, while a third may dedicate property for the perfor- 
mance of the daily services of the Idol. -Where the owner of the site 
relinquishes his right in the land, he may not be a founder, unless he 
indicates, 5t thé time, expressly or impliedly. that he. will associate him- 
self with the others in‘carrying out the object of‘ the foundation. If a 

number of persons provide the original endowment, they may apparently 
together. constitute the founder. But persoas ‘who, subsequent to the’ 
foundaticn furnish additional contributions, c5 not thereby become joint 
founde ; wir benefaction is regarded as cuthing beyond an accretion 
to an exis:.ng foundation, 


Ab, 
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Endowment—(Con:d.). 
A charitable toma: in so far as it is charitable, is the creature of the 
founder. 


Whether a foundation be public or private, the three-fold principle is appli- 
cable, namely, (i) the devolution of the trust, upon the death or default 


of each trustée, depends upon the terms on which it was created, or the - 


usage of the particular institution where no express trust deed exists ; (ii) 


the worship of the idol is vested in the founder and his heirs, in default of | 


evidence to show that he has disposed of it otherwise; and (iii) where a 
shebait appointed by the founder fails to nominate a successor in accor- 
dance with the conditions or usage ‘of the endowment, the management 
reverts to the founder and his Bee though the endowment 
has assumed a public character 


Pujari or Archak is not a shebait ; he is ee by the shebait as the 
Purohit to conduct the worship ; that does not transfer the rights and 
obligations of the shebait.to the fwrehit. He is not entitled to be con- 
tinued as a matter of right in his office as Pujari. . 

Where a person by force obtained possession of a land erected a temple, ins-- 
talled and consecrated Idols thereon and had, for more than 12 years, free 
access and opportunity for regular participation in the worshlp, the idols 
thereby acquired an indefeasible title to the site by adverse possession. 

The successor of a mokant is not competent to revoke the artangement sans 
tioned by his predecessor, which resulted in the erection of the templo and - 
the installation of idols. 

The rule that the pleading and proof must correspond is intended to serve 


a double purpose ; first, to apprise the defendant distinctly and specifically - 


of the case he is called upon to answer; and, secondly, to preserve an 
accurate record of the cause of action as a protection against a second 
proceeding upon the same "allegations. The test thus is, whether 
the defendant will be taken by surprise if relief is granted on the facts - 
established by the evidence, or, as has sometimes "been said, & variance 
between a pleading and what is proved is immaterial unless it hampers a 
defence or unless it relates to an integral part of the cause of action. 


Ananda Chandra Chakrabarti v. Brojo Lal Singha one T 
Endowmett, founder of, if can direct Bhog Es be participated by some person ; 3- 
See Endowment oe D ses mm" Di 


Enhancemest—Homestead land-—-Bengal Tenancy Act (VII of 1885), Secs. 
30 (b), 182, 

Section 30 (b) of the Bengal -Tenancy Act is not "restricted to the land 

actually used for cultivation. To attract {ts operation, it is sufficient that 


the land in question is a holding, held at a money rent by an occur ` 


pancy raiyat. 
Section 182 of the Bengal Tenancy Act does not remove homestead _ land 


from the operation of section 30. 
As to whether In any particular case, an | enbancement should be granted 
depends on the circumstances of the case. 


PAGE. 
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` Vor XXXV] ~ ' ' INDEX OF GASES, 


H 
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Enhancement, when can be granted ; See Enhancement 


s ane 


Entry, if can be repudiated—Entry of payment made with mutual consent of 
creditor and debtor ; See Limitation ... one ee e~ 
——, if can be repudiated —Representative of borrower—Entry of payment 
made with mutual consent of creditor and debtor ; See Limitation - 

— made in a proceeding carried on without jurisdiction, effect of ; See Juris- 


diction Wi Se T e" — vee 
Estate or house agent—Contract of sale—Authority, how conferred ; See Spe- 
cific performance Sah een ude. 2s m 


Estoppel—Execution-purchaser of interest of E EH of mortgagee ; ; 
See Ejectment, suit for - - des zen 


— —Ostensible owner— Judgment, evidence of what — Thumb impressions, 
comparison of.” EE - 


““ Where one man allows another to hold himself out as the owner of añ 
; estate, anda third person purchases it for value from the apparent 
owner in the belief that he is the real owner, the man who so allows the 
other to hold himself out shall not be permitted to recover upon his secret 
title, unless he can overthrow that of the purchaser by shewing either that 
he had direct notice, or something which amounts to constructive notice, 
of the real title ; or that there existed circumstances which ought to have 
put him upon an enquiry that, if prosecuted, would have led to a dis- 
covery of it.” The circumstances must be of such specific character that 
the Court could place its finger on them and say that upon such fact 
some particular enquiry ought to have been made ; it is not enough to 
assert generally that enquiries should be made or that a prudent man 


would make enquiries ; some specific circumstance should be pointed out. 


asthe starting point of an enquiry which might be expected to lead to 
some result These principles also govern cases of | mortgages. 


One who culpably stands by and allows another to bofa | *himself out to the 
world as the owner of property and thereby sell it toa dona fide buyer, 
cannot afterwards assert his title against the latter. It may be difficult, on 
the concrete facts ofa particular case, to determine what standing by is 
culpable. ‘it is the duty ofa "man who knows that another is relying on 
a document bearing a counterfeit BE his sighature to give notice of the 
forgery without delay. 


1 Iti is not the correctness of the previous decision, but the fact that there has 
been a decision, that is established by the production of the judgment. 


Great caution should be exercised in arriving at a conclusion by a compari- 

KL ` * ` 
` e son of thumb impressions and the positive evidence of witnesses who were 
- “undoubtedly present and were eye witnesses to the transaction ‘should not 


utr 


abe lightly Brushed aside. Baldya Nath Dutt v. Alef Jan Bibi . D 
— -Person claiming, having knowledge—Burden of proof. 


re 


A died leaving im surviving his three sons B, C and D. Afterwards C and 
D died leaving as their heirs, a daughter E -and a widow F respectively. 
B, E and F constituted a joint family, Being in straitened circumstances, 
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D 


B B and F borrowed from G on mortgige for bref ‘necessities, represent- 
ing that they were entitled to deal with the whole interest 1 


Held, that the mortgage deed having contained & representation with regard' 


PAGE. 


to Eis share, the burden of proof was not on G to establish that be did - 


not know the true position but that it shifted on the mortgagors and those 
tlaiming under them to show G's knowledge of the true facts; that B 


was bound by the estoppel created by the mortgage deed ; that as G did ' 


not know the existence of E, the mere factthat 4 person claiming 
through G might have known, did not prevent that person from getting a 
good title to the properties and relying on the estoppel which G could 
have set up against any claim by Bin any suit. -Saroda Prosad Banerjee ‘ 


v. Gosto Behari Hazra ` ... we - - wes ` 
, if can be relied on-—Mortgagee not knowing the MET of a person . 





in the joint family —A person claiming through mortgagee might have 


known the existence ; See Estoppel .. tere we tee 
———— principle of ; See Estoppel - c m m mE 

É vidence— Relevant—Absence of entry in document— Effect, determination of; ; 

See Admissibility ge P "T" oe æ 

See Adverse possession T w 








of intention—Evidence of user. 


When an instrument appears on its face to be free from ambiguity, but upon 
the endeavour being made to apply it to the persons or things indicated, 
it transpires that the words are equally ‘applicable to two or more persons 
or two or more things, there i is a latent ambiguity. This class of ambi» 
guity is not discovered, till the instrument comes to be applied to external 
circumstances. In such a case, extrinsic evidence has created the ambi- 
guity, and extrinsic evidence is admissible to resolve it; and direct .evi- 
dence of intention may be given for the purpose of ascertaining which 
of the several persons or things to whom the words are applicable was 
intended to be denoted. 


The principle that when an instrument contains an ambiguity, evidence of 


user under it may be given in order te show the sense In which the parties.” 


used the language employed, applies tg a modern as well as to an ancient 
instrument, and where the ambiguity is patent as well as where it is 


latent. "Tho Chairman, Serajgunj Municipality v. The Chittagong Co. Ltd, : 


=- ‘of allegations made by parties—Substance of pleadings narrated in 


judgment ; See Partition — - D w - 
——— of user— Modern or ancient instrument— Language employed 3, See Evi- 
dence, admissibility of ... ose m T 1 


Evidence Act, Sec. 33—Deposition of witness in former suit—Witness, a de- ` 
` fendant in subsequent suit ; See Admissibility 7 : se 
Sec. 68—Admission’ of signature by GENEE den fal. 
that the document was signed’ in the presence of attesting witnefkes ; 
See Mortgage os 4n ES Ae? " reeset. ited 
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243 


elc 


875 


186 
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, ‘Evldesce Act, Sec. zo—Admisslon of signature by mortgagor coupled" with 
express denial that the document was signed in the presence of attesting 





witnesses—Witness to prove attestation ; See Mortgage... Se 
=, Sec. 70—-Admission of execution, what, is effectual ; Ses 
Mortgage KS ae LII awe 1s on 


—— — Sec. 70—Admission of execution unqualified ; See Mortgage ... 
— — —, Sec. 70—' Execution'—Admisslon of execution ; See Mort- 





gago m m oe T D m 

> = , Sec. 70—“' The admission of a party to an attested document” ; 
RE See Mortgage - us E P xe 
— — , Sec 70, If affects or controle section 59 of the Transfer of Pro- 
perty Act; See Mortgage e m" m en 
— s Sec. 70 qualifies section 68 ; See Mortgage E os 








—— , Sec. 78— Local Government sanctioning prosecution under sec- 
tion 196 of the Code of Criminal Procedure—Proof ; See Sanction to 





- prosecute — vis PA Si i ie 
Execution —Payment not made in time—Payment by judgment. debtor—Decree 

ý for redemption; See Limitation aie ws aé "m 
of document, meaning of; See Mortgage ... we - 
Executien-purchaser of interest of mortgagor—Security granted by mortga- 
gor--Clerical error ; See Ejectment, suit for ` T n. 


— —— —— — of interest of mortgagor, ifcan deny the title of mort- 
gagoe ; See Ejectment, suit for wo - de T 


Execatot—Creditor of estate—Burden of proof—FParly to decree, y can. 


challenge decree—Maintenance under will — Step-zon. 


{a a suit for accounts against an executor, the burden of proof lies on the 
defendant to prove that he was a creditor of the estate of the testator at 
the time when he became an executor, that he was consequently entitled 
to retain the amount due to him and that theclaim was not barred by 
limitation. 

When a decree which has heen obtained by fraud, is sought to be used 
against a person, he is entitled to show the true nature of the decree, 
notwithstanding the fact that he has not previously taken steps for can- 
cellation of the decree A party to sh a decree who acted subsequently 
in accordance with it, cannot be permitted to challenge it unless he gets 


out specifically the circumstances which constitute the alleged fraud on’ 


him and on the Court. 
A claim for maintenance by a lady under the will of her deceased husband 
d can be enforced against her step-son as well as against her son, Pulin 
Behari Dey v Satya Charan Dey aw Sé 8 - 
> when properties vest 'in—Letters of administration granted with 





copy of will annexed ; See Letters of administration ase TUR 


Extriaalc evflence, admissibility of ~Ambiguity occurred mben applied i per- 


sons or things indicated in the instrument; See t Evidence, | ad misjbility 


et D - ma see -- am 
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Formalities as. barriers against perjury and fraud, to be strictly observed 3. See 
Mortgage vg zer DI za DI vm 373 
ei . Foundation, public or private Principle See Endowment - n 356 
Founder—Worship of idol established by, ancestor— Subsequent benefaction Pol 
See Letters of administration | e «e T est 441 
oe —, who is; See: Endowment NT En Aun 5 um = 356 
Gees of religious Institution, if can give direction for its management not - 7 d 
ES inconsistent with its character— Test; See Endowment... "M 478 
Potinders;.joint— Person subsequent to foundation, furnishing additional contri- 
xs bution ; See Endowment E de Deg "RN 356 


Fraudulent transfer of property—Acquiriog property benami in violation. of 
rules prescribed for the conduct of public servants—Object to conceal ; 
See Benami - oe wen oe DI 


- d D 
General Clauses Act, Sec. 6. (c) —Auction-purchaser's , right to repayment of 
purchase money—Alternative and contingent right; See Auction-pur- 





chaser aes - - we m oes 
Gift and offering or dedication to deity, distinction between; See Endow- 
ment ove m - vee T Di 
Government of Indla Act, Sec 107 je -— Ser m 
Grant, construction of—Extrinsic evidence; Ses Rent, if enhancible — ' — ..- 
——, effect of, as how ascertained ; See Rent, if enhancible aa i 
—— of annuity payable out of estate to living person and then to unborn 
person ~Right of property ; See Annuity w^ e 7 ee 
=, of casement, if arises by implication on conveyance of lánd ; See Ease- 
ment D ow ^om oon "T 
Guardians and wards Act, Sec. 29 and Civil Procedure Code (1882), Sec. 305, 
scopes of enquiry; See Transferees, rights of sis së Zeg 
—— » Secs. 29, . 30—Person affected by. trasaction, 
liability o; See, Transferees, rights of d om, See 
Hatchitta, entry in—Promise to. pay—Sum due on adjustment of „Accounts ; See 
Limitation w m E oe — m" 


High Court, if after restoring an appeal to its file, can stay its prosecution 
pending disposal of another appeal to the Judicial Committee ; S. ? Hindu 
Law—Joint ‘family T € - aii RÀ 

— Court, | if can hear private complainant i ia the exercise of its. ‘revisional 


powers; ; See ‘Defamation i m vee uu d : 


Court, if, can interfere with order passed by District Tudge in ‘appeal 

from order of the primary Court refusing sanction to prosecute—Crimi- 

nal Procedure Code, Sec. 195 (6), (7); See Sanction to`prosecute 

High Court's s power of superintendence over proceedings of subordinate Courts, 
where applicable ; See Sanction to prosecute © — we T 4 


ones 





Hindu Lew—Joint family—Father and minor :son-—Claims under wii in. 
favour of the family —Compromise by father wlihout sanction. of Court — E 


Release of claims — Order in Council—Construction—Addilions. of mom- 
bers Ze the joint Jamily. pende: te lite—Affect. d 


Claims of a Hindu joint family under decrees cannot be relinquisbed br the" 


manager where there are. minors in the family. Such a relinquishment 


319 
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Hi sda Law—(Con:4.). 


by_a compromise without the sanction of Court is wholly avoided by the 
suit of the minor when he comes of age, :the other party to the compro- 
mise, being at liberty to pursue his remedies against the decrees by way of 
appeal. The benefit obtained by the. avoidance of the compromise is 
liable to be shared - by all the other members of the- Kee who may have 
come into existence pendente lite. 


The High Court, on-restoring an appeal to its file, ought-not to have stayed 
“its prosecutioa- by the appellant pending:-the disposal-of another appeal 
to the Judicial Committee T. R. Venkata Row v. T. V. Tuljaram Row ... $19 


Hindu Will—Cossiruction—fFrovision for worship of family idels—No gift to 
idols— Shebaitship— Destination of prof erty—Res Judicata. 


The "will ^fa Hindu testatrix was addresssed to her grandson'and directed that 
* eut of the income of certain specific property, he should perferm the wor- 
ship of the family idols and that the balance of the income should be divi- 
ded between the representatives of the three branches of her own family. 
There was no provision for the worship of the idols after the death of the 
grandson. On the death of the grandson, administration proceedings were 
taken and it was decided that out of the produce of the houses belonging 
to the estate of the testatrix, the worship of the idols should be performed 
and that the surplus should be paid equally to the three branches of the 
family., This was adopted in a decree of 1888 to which the respondents’ 
branch was a party: 


Held, that there was no gift of the whole property to the idols; that no 
heritable shebaitship was established ; that the representatives of the three 
beneficiaries under the will are entitled to the residue absolutely and in 
equal shares ;- that the. gift being a private trust the settlement of a 
scheme under section 539 of the Civil Procedure Code (1882) (correspond- 
ing to section 92 of the present Code) could  not*be ordered and that the 


` ` order in the adminisration suit is binding on all the parties and operates 
as res judicata. Gopal Lal Sett v Purna Chandra Basak  ... " wem 57 
~Hindu will construction of — No at to idol—Shebaitship, if heritable; See 
Hindu eil — ..^ be zer Di ve m l 57 
` x J ON 
-idol family—Provision for worship—No gift to idol ; Ses Hindu will ve 57 


Megally—Jrregularity—Criminal cases, trials of—Deposition in one case, 
d copied and used in anotker— Magistrate, duty of— Criminal Procedure 
Code (Act V ef. 1893), Sec. 348 AG )—Accused to be examined 
generally. | 
In trials of criminal cases, it is not proper to take the depositions in one 
case and have them copied and use? in another case. 


The Magistrate, who undertakes the trial of a criminal case, and who also 
hears the witnesses give their evidence, should, if possible, finish it. e 
The object of the tamination referred to in section 342 (1) of the Code of 
Crim'nal Procedure is to enable the accused to explain any circumstances 


Aum 
t 
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appearing in the evidence against him. The time, at which the Cosrt = - .- 
shall question the accused generally on the case, is, after the prosecution 
case is completed and before the. accused- person is Hie on for his 
defence. - A 
Section 342 (1) of the Code of Criminal Procedure is mandatory. 
When the case was before District Magistrate, the witnesses for the pross- - 
cution were examined and some of them were crossexamined. The. 
accused was examined twice by the Magistrate, once before all the prose- 
cution witnesses had been examined, and again after all the prosecution 
witnesses had been examined but before all the witnesses had been 
cross-examined. The case was then made over.to another Magistrate. 
Some of the witnesses for the prosecution were crosa-exsfuined before 
him, the accused put in a written statement of defence and the Magistrate. 
finished the trial and convicted bim : | 
Held, that such a proceeding was an undesirable one. 
That as the accused was not examined generally in the case by the Magis- 
trate who convicted the petitioner, In accordance with section $42 (1) of 
He Code of Criminal Procedure, the conviction was bad in law. Mesa : 
hur Ail v. King- -Emperor "e an am - o ^ 417 
Imp'ied covenant, rights under ; See Lease ... m ii oe at 
Indian ` ourt, if can set aside an-English award on the ground of irregularity 
not appearing on the face of it; See Arbitration a Vis 444 
Infereace—Cro «n withholding relevant papers; See Revenue, assessment of ... 436 
— — — Defeating right exercised without ‘question during a long period ; 
See Endowment isä ^ ees 478 
— — — — Local T PUR of user- d SR Y See Customary . 
right da wës are des nt E ato 
—~-— — Relevant papers dni by Crown. See Revenue, asseasment 
of E ei toe - ate * ged 345 
— ~ — Rent not See for along time ; See Permanent tenant sis 73 
—— — of continuance—-Relevant—Varying.; See Revenue, assessment of .. - -335 
latentlua evidence of—Ambiguity occurred when applied to. persons or things 
i indicated in the instrument 5. See € vidence, admissibility of E 343 
—~-——, proof of, of founder of f religious institution, when almost conclusive ;, H 
See Endowment To æ w - spe NG 478 
In:erest, rate of-—Discretion of Court ;. See Surety bond " "we Se 5 
‘taken by legatee in the subject matter of legacy, before the assent of x 
the executor is given, nature of ; See Mortgage... - . A. 
taken by legatee in the subject-matter of legacy, if can be mortgaged - 
before assent of executor given ; See Mortgage... lees SCH at 
laterfereace with neighbour’s-prospect ; See Easement ae ave 406 
— ara with neighbour's privacy ; Sse Easement ese Se, 406 
laatrument—lasertion of name in any part of writing ; See Registratidh ME 109 


Irrigation, right of Execution ; sale of tenancy —Purchase by lazdlord —Ten- 
gant in undisturbed enjoyment of right of irrigation; See Imigation 461 


Vor, XXXVI) - INDEX OF casks. 
* 


Irrigation? tight of-—Landiord's tank—Open and continuous user by tenant 


- from time immemorial ; See Irrigation x e IE 
y right of —Landlord and tenant—Origin. of tenancy known but ` 





` erigin of right of easement not iraced —Revival iof right of easemeni— 
. Execution sale for arrears of feni—Landlord purchaser— Tenant in 
undisturbed possession of right of easement. 


Although a tenant cannot acquire a prescriptive right of easement in land l 


belonging to his lessor, he may claima right of casement based on 
immemorial user, The relationship of landlord and tenant does not 
tender inapplicable the principle recognised by the Judicial Committee 
namely, when enjoyment of a rigat of this description has continued unin- 

, terrupted for a long series of years, such enjoyment should be attributed 
to a legal origin, and the Court should presume a grant or an agree- 
ment. é Ss ` 


A tenant can generally establish his right to irrigate his field from his land- 
lord’s tank by proof of open and continuous user from time immemorial. 

Where the origin of the tenancy is known, but the origin of the right of 
easement has not been traced, the tenancy does not rebut the presump- 
tion of a grant which arises upon proof of immemorial user. 


The unity of the dominant and servient estates in the same person extin- 
guishes the easement appurtenant to the dominant estate. But unity of title 
-^ of the two estates will not extinguish an easement, unless. the ownership 
of the two estates be co-extensive, equal in validity, quality and all other 
circumstances of right. If one estate is held in fee and the other for a 
term of years, there is no unity of possession that will extinguish an ease- 
ment of one estate as against the other but the unity of possession in such 
case will only suspend the easement during the time of such unity of 
possession Consequently, an easement may be revived, after it has 
been extinguished by the usion of the dominant and servient tenements 
in one owner, by their subsequent ‘severance provkled the casement is 
apparent continuous and essential to the enjoyment of the dominant 
tenement. 


1f there has been unity of possession merely and not unity of seisin for estate 

in fee simple, an casement which has been thereby suspended’ will revive 

on severance of the union ; but if there haf been unity of seisin for estates 

In fee simple and not unity of possession merely, all easements are 

absolutely extinguished and will not revive, unless they are re-created on 
severance of the former dem{nant and’ servient estates 

Where though there was an execution salé of the tenancy anda purchase 

e bythelandlord the tenant continued in occupation in the undisturbed 

enjoyment of the right of irrigation and only visible result of the sale 
was that the rent was enhanced by a substantial sum 1 , 
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Held, that.the right of Irrigation was not extinguished but e 2 


suspended and revived. Tinkeri Pathak 6. Ramgopal Pathak "9 
Joint possession, decres for~-Sole ocdupation by” one co-sharer; See Co- 


sbarer . m - em - Ten 
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Joint trial under sections 500, 501 of the Penal: Code, if valid; Ses Defa« sone a 
mation m saa m = we - - 287 


Judgment, evidence of what ; See Estoppel i a ET | 9 
Stwisdictlon—9Jurisdiction over the subject-matter—Court losing jurisdiction MEN 
fending proceeding, effect of—Action commenced in Court witheut | 
jurisdiction — Jurisdiction conferred on Court subsequenily— Waiver — 
Bengal Tenancy Act (VIII of 1885), Sec. 164 F. — Presumption, naturé 
of—Procerding carried on without jurisdiction. ^ - b 


In cases of local jurisdiction, the principle applies, that state of iter 
existing at the time of the institution of the suit is sufficient to. determine 
the jurisdiction, on the theory that the progress ofa suit once validly com- 
menced in any Court is not affected by change of, resi idence’ or country k 
by the defendant. This doctrine has no application where thes question ` 
is one of jurisdiction over subject-matter ; such jurisdiction must exist 
throughout the proceedings, and in the adoption of this view, full recog: 
nition is accorded to the theory that there is exercise of jurisdiction all 
through the different stages of trial, as well at the time of its institution" 
as at the time of As disposal. ` TAS y > em 


D 


lf the Court loses its jurisdiction during the pendency of the proceeding, it 
cannot pronounce a decision therein ; if it proceeds to pronounce judg- é 
ment, such judgment is void for being made without jurisdiction. Con- ` 
versely, if an action is commenced in a Court without jurisdiction over 
the subject matter, the proceeding is void, gor will the Tact that subse- ^ 
quently jurisdiction was by law conferred upon the Court over that class ^ 


of cases, cure the error. 


If a Court, authorised bya sta'ute to exercise jurisdiction in a particular 
class of cases only, nevertheless undertakes to exercise the power and 
jurisdiction conferred in a case to which the statute has no application, d 
the Court acts ‘without jurisdiction, so that its judgment i$ a nullity and x 
will be so treated whén it “comes” in question ` either directly or 
collaterally. : : : 


Jurisdictlon of the subject matter is given only by law and cannot be 
conferred by consent. Hence an objection that a Court is not given such 
jurisdiction by law cannot be waived w the parties. 


The Settlement Officer bad jurisdiction, when be was appointed to exe.cise 
his power to reduce the rent of the disputed tenancy which at that time 
fell within the class of areas held by Southal Chakdars. Before he could 
exercise his jurisdiction the tenancy has passed Into the hands. of a non- : 
Sonthal ; : - * 


Heid, that as the Séttlement Officer lost his jurisdiction over the area and | 
could no longer exercise the power conferred on him, the proceedings ` 
taken by him subsequent thereto were without jurisdiction ,and could. not i 
-affect the subject-matter of the litlgation. . 


: ? 
Section 104] of the Bengal Tenancy Act, raises an irrebuttable presump- 
~ tion in favour of the entry In the record-of-rights, E 


e o 
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No conclusive effect ‘can be attributed to an entry made as the result of a ` 


proceeding carried on without jurisdiction. ` . 

* By jurisdiction over the subject-matter is meant the nature of the cause ‘of 
action and the relief ‘sought, and this is conferred by the sovereign autho» 
rity | which organizes the Court, and is to be sought for in the general 
nature of its powers, or in the authority specially conferred. ` 

“ Jurisdiction of the person is obtained by the service of process, or by the 
voluntary appearance of the party in the progress of the cause, 


** Jurisdiction of the res (property) is, obtained by selzure "under process of : 


the Court, whereby it is held to abide such order as the Court may make 
concerning it." „Jyoti Prakash Chattora] v. Bagala Kanta Chowdhury ... 


Jatrisdiction—Magistrate taking part in the initiation of proceeding, if can , 


receive complaint See Sanction to prosecute =.) awe RA 
—, exercise of, in a particular class of cases—Court exercising power 





E in a case to which the statute has no application, effect `. 














nw Jurisdiction . ES dë - m 

; losing of, by. Court during pendency of “proceeding effect of; 

See Jurisdiction Di D a, wm 

.of person, how iud See Jurisdiction. aoe is 
———— - of res (property), how acquired ; See Jutisdictida: Zu, OY 
— of subject-matter if can be conferred by consent; ' Se Jusisdié- 

tion -— e oe - - 

over ""gubjectematter— Exercise’ of jurisdiction all “through 
different stagés öf trial ; See Jurisdiction de, fe aes Gei? 
— — —— over subjéct—matter, ‘meaning of ; See Jurisdiction — s 
— — ——áander the Bengal Alluvion and , Diluvian Act, when can be assumed 
See Revenue assessment of < ww, - e 0.5 9m oi sm 
Jury—Cutpable homicide amounting; to murder ; See Charge T RS. 
— asked to decide which hypothesis .suited facts þetter— Prosecution 3 See 
Borden of proof . . uw aes fei on 


e to he told the very words of a section of the statute ; See (age om 
Land, use of—Interference with light Building of another person ; See Ease~ 


ment, ay Di , DI T ^ vu 
à : z 


Land Acquisition Aci Qrnmoncement 4 d ege contract as de ^ 


value—Binding rature. 

The fact that compulsory powers under the Land Acquisition Act have m 
invoked in order to secure property from, unwilling vendors,-does not affect 
the right of parties to enter into a binding contract regulating the amount 
of purchase price. The Fort Press Company Limited v. The Municipal cot- 
poration of the City of Bombay — = nx vi Se 

Landlord, if can rely on writs of attachment. issued in 3793 aud 1 197—Collector 
taking possession o of Zemindari on default i in "payment of revenus 3 See 


Admissibility ` s A Gë * 
—.— and tenant—Right of easitiont based on immemorial user; See 
Irrigation ae a Ve 78 en Ld in Z an, ` 
. 


124 


180 
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Lease—Muiealli granting lease in excess of his power—Covenant for renewal” 

Specific performance—Tyansfer of Ee Act (IV of 1882), Secs. 106 ` 
116—Adverse possession. 


A mutwalli should not lease wakf property, if it be agricultural, for a term 
exceeding three years, and, if non-agricaltural, for a term exceeding one 
year, unless he is expressly authorised by the deed of wakf to do so, or, 
where he has no such authority, unless he has obtained the leave of the 
Court to do so. 


When in pursuance of an agreement to transfer property, the intended 
transferee has taken possession, though the requisite legal documents had 
not been executed and registered, the position is the same as if the docu- 
ments had, been executed, subject to the all-important proviso that 
specific performance can be obtained between the parties to the agree- ` 


ment in the same Court and at the same timeas the subs&qüent legal 
question falls to be determined. 


Though the position of a lessee, who has always been ready and willing to 
accept a renewal on proper terms, is tho same in equity, as if a proper 
lease has been granted, it is essentia] that the covenant for renewal should 
be such as may be specifically enforced. 


No Court of equity will grant specific performance when a trustee has 
entered into a contract for a lease which is in excess of his power or has ` 
entered into a covenant for renewal which Is ultra orres : 


Where the manager of a religious endowment granted a permanent lease in. 
excess ot his authority, the possession of the lessee is not adverse to the 
endowment during the life of the head who granted the lease : 


A tenant in occupation took succeasively leases, after the expiry of the pre- 
vious one, from a mutwalli, authorising the lessee, to remain in posses-. 
sion for ten years with a covenant for renewal.on the same terms, After 
the expiry of the last lease, the lessee held over. The rents and profits 
were for many years appropriated to defray the expenses of the mosque. 


Held, that the lessor was not competent to grant a lease of this description; 

that the covenant for renewal could not be specifically enforced. Congo- 

quently, when upon the expiry of the lease the lessee held over, the lease 

was, under section 116 of the Tragsfer of Property Act read with section , 

106, renewed from month to month. Gajendra Nath. "Dey v. Moulvi 

Ashraf Hossain ewe e - r^ 48 
Transfer of Froperty Act (IV of 1882), section 108 (c). —' Without 
interruption’ —Ungualified aud qualified covenants for quiet enjoyment e 
—Implied coeenani—Claiming under. i - 2 e e 





Section 108 (c) of the Transfer of Property Act, secures for the | e the 
benefit of an unqualified enjoyment. 


A qualified covenant for quiet enjoyment protects the lessee against inter- 
rubtion by the lessor, his heirs and assigns, or any other person claiming : 
by or under him, them, or any of them ; whereas 3 an unqualified dovenant 


t 
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Lease—(Contd.). 


protects the lessee against Interruption by the lessor, his heirs and assigns 
or by any other person or persons whomsoever, The covenant, in the 
unqualified form, covers the case of interruption by the superior land- 
lord or other person, claiming title paramount exercising a power of 
re-entry, or otherwise dispossessing the lessee. But even such a cove- 
nant does not include a case of disturbance by persons having no lawful 
title or right of entry ; for, against them the lessee has his proper remedy 
and does not require & covenant, nor can he, on account of being evicted 
by such persons, be relieved of his liability to pay rent. 


Like the express covenant, the implied covenant protects the lessee against 
all disturbance by the lessor whether lawful or not, save undera 
tight of re-entry, but, as against other persons, it protects the lessee only 
against lawful disturbance : 

Where a lesseo of a mine was interrupted, not by any act which the lessor 
had authorised, but by a flow of water which he had not authorised, the 
lessor was not liable under his covenant for quiet enjoyment. 


A lessor becomes bound for any act of interruption by himself or by any 
person whom he has expressly or impliedly avthorised to do the act. 


Nowrang Singh v. Janardan Kisorlal Slagh Deo . — Se des 
Legatee, right of— Will creating vested interest in the legateo in the subject- 
matter of the legacy; See Mortgage m m ten 


m, right of, before the assent of executor given ; See Mortgage 


oe 


' Lessee of mine—Interruption—Flow of water—Covenant for gulet enjoyment ; 
See Lease T w - D ome - 
ating in breach of obligation, if can profit by his own wrong to the 
detriment of obligee ; See Possession, suit for s+ ase - 
—— failing to collect rent from individual tenant, if creates adverse < posses- 
sion against proprietor ; See Adverse possession e 





Letters of Administration—Zrobate and Administration Act (Ref 1881, sec- 
tions 12, 14, 15, 41—Executor appointed shebatt—Waste—Successor 
suing executor before taking letters of administration with will annexed 
—Indian Succession Act (X of 1865), section 187—Hindu Wills Act 


(XXI of 1870), section 2—— Limitation Act PIX of 1908), section 10. Sch. 


,4 Arts.-134, 142. 


Sections 14 and 15 of the Probate and Administration Act, refer to cases 
where letters of administration have been granted to the estate of an intes 
tale; where, on the other hand, letters of administration have been 

e granted, not upon intestacy but with copy of the will annexed, the first 
portion of section 12 is applicable and the will is established from the: 
death of the testator and properties absolutely vest in the executor from 
that date. 


So long as the compliance with section 187 of the Indian Succession Act,” 


which Is made applicable to Hindus by section 2 of the Hindu Wills Act, 
is prior to decree, the fact that it was after tho institution of the sujt 


28 


28 


208 


499 
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Letter of Admtnistratlon—(Contd.). Aer 
' made no difference, and the Court is'fully competent to “deal with the 
suit. ‘ * D e . VE 


The first portion of article 134, schedule I of the Limitation Act, refers to” ` 


a case where the transfer by the trusteo. is accompanied by delivery of 
possession to the transferee so as to render possible and necessary the insti- 
tution of a suit for recovery of possession, for instance, in cases of Sale, 
usufructuary mortgage. lease and exchange. It has no application .to a 
case ofa simple mortgage. ^ ` ZELLE | i 
The second portion of article 134, schedule I of the Limitation Act, provides 
only for a case where the defendant’s vendor purports «to transfer full’ 
ownership when in fact he Gas only d mortgagee right to transfer ; it does 
not refer to-the case of a purchaser from à EES of tha interest eb 
the mortgagee as mortgagee. ZS" 


Article 134, schedule I of the Limitation oe does : not d to forced” ~ 


sales in éxecution of decrees. 


1n article 142 schedule I of the Limitation Aci, ee implies the ` 
coming in of a person and His driving out'another from possession : dis- 
continuance of possession implies the going’ out’ of the person ín | posses 
slon and his being followed into possession by another. St: 


Shebaits of specific properties as executors named in the will, are persons in | 
whom the estate vesta in tru«t for a specific purpose within the meaning ` 
of section 10 of the Limitation Act. They could not by breach of: trust 
continued for a period of twelve years; ‘confer a statutory title on them- 
selves in derogation or extinction of the trust. Chara Chandra -Prama: 
manick v. Nahash Chunder Kondoo ... ET. is 


Probate and Administration Act (V of 1881), ` 
Sec 31. —Residuary legatee—Residue to idol—Shebait—Purokit-—She- 
battshiD om whom vests—Founder of trust—Subsequent benefaction. 


= 





A certain lady after directing in her will payments of certain legacies to cer- ' 
tain lezatees Including the priest, the respondents in the case, disposed of 
the residue for the maintenance of the worship of a certain idol establish- 
ed by the ancestors of her husband, The executor named in the will did 
not take out probate. The priest of the testatrix applied for letters of 
administration : KR 

Held, that as the priest was not a shebait he was not entitled to the letters 
of administration. The person entitled was the shebait of the idol. 

The sh: bait appoints the frohit.to conduct. the worship ; that does not 
transfer the management of the debutter estate from the shebait -to the 
burokst. 

‘Where the appointment of a purofit has been at the will of the founder, 
the mere fact that the appointees have performed the worship for several 
gemrations, will not confer an independent right upon the members of the 
family so appointed, and will not entitle them as of SS to be continued 
In office as priest. 


D " ` ` 
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Letter of “Admtnistratlon—(Conéd.). 


When the worship of an idol has been founded, the- shebaitship is vested ' 


in the founder and his heirs, unless be ‘has disposed of it otherwise or 
there has been some usage or course of dealing which points fo a differ- 
ent mode of devolution. 


Where the worship of an idol was established by the ancestor of the testa- 


trix, she cannot’ be regarded asa founder because of her subsequent” 


benefaction, which is nothing beyond an accretion or addition. Kall- 
` Krishna Ray v. Makhan Lal Mukherjee e, ae) w^ 


License, revocation of—Approprintion of land licensed to any u«e inconsistent: - - 


with the enjoyment of license ; See: Damages `" — ` wae EC 


— — coupled with interest; See Damages ^. "enn wun ` 


Licensee, if can mafntain an action for damages for breach of contract in unlaw- 


fally revoking it ; See Damages tes = i 


ee. 


— —, if entitled to exclusive. occupation. of entire SE entitling 
licensee to exclusive right to catch elephants within defined tracts and for 


a specified period ; See Damages ! e. - ` ate d 
Licensor and licensee—-! icensor, duty of—Enjoyment ; See Damages -~ 


Limitation—Amending Act affecting vested right—The Indian Limitation and ` ` 


the Code of Civil Procedure Amendment Act (XXVI of 1920--Substitue - 


tion of legal representative—Cieil Procedure Code (Act V of 1908), 
0. a2, R. 3— Limitation Act (IX of 1908), Schedule I, Article 176.. 


If the application of the provisions of an Amending Act makes it impossl- 
ble to exercise a vested right of sult, appeal, or application, the Act 
should be construed as not being applicable to such a case : 


The appellant died on the roth November, 1920, The Indian Limitation ` 


and the Code of Civil Procedure Amendment Act. came into force onthe | 


1st January, 1931 LN 

Held, that an application for substitution of legaf'representative under order 
22 rule 3 of the Code of Civil Procedure, could.be made on or before 19th 
May, 1921. Ajit Singh e Bhagabati Charan Mukherjee DIN Ze 


— Dismissal of- appeal—Condition imposed on appellant Crosse ` 


objection by respondent—Redemption time for. 


Where in 2, suit on a mortgage, the decree of the appellate Court simply dise | 


missed the appeal, leaving the decree of the first Court untouched, the 
time for redemption runs from the date of the decree of the first Court. 
It is not affected by the fact that the. decree-holder ` filed a petition of 
cross-objection denying, that ithe _ judgment. etc bad any right ‘of ^ 
redemption : ` 

“The appellant obtained a dectee declaring his right to recover possession of . 
cettain property subject to the right of the judgment-debtors to, redeem 
on payment ofa certain sum within six months of the date of the decree. 
Agains that decree, the judgment-debtors appealed ; and the decreesholder 
filed a petition of cross objection. Both the appeal . ‘and the voie bie, 
tion were dismissod and the decrce of the first Court was confirmed. 


` 271 


271 


271 


265 
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Liaittatlen—(Con:d.). 
Then within six months of the date of the appellate decree but more than 
six months after the date of the original decree, the judgment-debtors 
paid into Court the sum necessary for redemption : d 
Held, that the judgment-debtors were not in time and that it was open to 


the decree-holder to Ignore payment-by the judgment-debtor and apply for 
execution of the decree on the ground that the payment was not made 


PAGE. 


within the time fixed for the redemption of the property. Basanta ` 


< Kumar Adak v. Radha Rani Dasi | ... - - 





Limitation Act (IX of 1908), section-18, schedule I, article 62— 
Money belonging to plaintiff received by defendani—Money had and 
veceived—Burden of proof—Fraud, allegation of. z 

The form of suit indicated by Article 62, schedule I of the Limitatiof Act, is 
applicable where the defendant has received money, which, in justice and 


equity, belongs to the plaintiff, under such circumstances as in law renders’ 


the receipt of it a receipt by the defendant to the use of the plaintiff, 
The article most nearly approaches the formula of “money had and 
received, by the defendant for the plaintiff's use, if-read as description 
and apart from the technical qualifications imported in English.law and 
procedure.” | 


Where a suit is in the face of It barred, it is for the plaintiff to prove in the 
first instance the circumstances which would prevent the statute from 
having Its ordinary effect. A person, who, in such circumstances, desires 
to invoke the aid of section 18 of the Limitation Act, must establish that 
there has been fraud and that by means of such fraud he- has been kept’ 
from the knowledge of his right to sue or of the title whereon it is found- 
ed. Once this is established, the burden is shifted on to the other side 

_to show that the plaintiff had knowledge of the transaction beyond the 
period of limitation. Such knogledge must be clear and definite know- 
ledge of the facts constituting the particular fraud. [t is not sufficient for” 
the defendant to show that the plaintiff had some clues and hints which, 
perhaps, if vigorously and acutely followed up, might have led to a com- 
plete knowledge of fraud. Biman Chandra Datta v. Pramatha Nath 
Ghose one sis DI Gr T 


—Limitation Act (IX of 1908), schedule I, articles 103, 104, 
116—-Registered agreement—Suit for dower debi by wife’s heirs. 

Per Curiam—Where the dower is payable under a registered instrument 
executed by the husband in favour of his wife, the suit whether it is 


ow 





brought by the wife during ber life time, or whether it is brought by her .. 


heirs after her death, is a suit for compensation for breach of contract 
in writing registered within the meaning of article 116 schedule I of the 
Limitation Act. The distinction between "prompt and deferred dower Is 
immategal in this connection. ` 


Per Rickardson Y: Where the suit for dower is brought by the heirs of fhe 
7 wife after her death, it is still a suit on the contract, the tontract being 


159 


295 


5 
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one which under the Mahomedan law apart possibly from exceptional 

cases, those heirs are entitled to enforce. 


Per Sukvawardy F: The whole claim whether it is recoverable during 
the life time of the wife or after her death, is based on contract or agree- 
ment by which the husband promised to pay her and indirectly her heirs 
representatives and assigns, a certain amount of money under the marriage 
contract, Asiatnlla v. Danish Muhammed e" s e" 379 


—Limitaiion Act (IX of 1908), Sch. l-Arts. 158, 142— Decres-holder 
auction-Purchaser— Person claiming through or under judgment-debior 
—Symbolical possession equivalent to actual possession—Allegation of 
delivery of actual possession—Bengal Tenancy Act (VIII of 1885), Sch. 
III. Art 3— Tenant. : 


If the'true title be with the plaintif and if itbe proved or admitted that 
the possession of the defendant commenced within the period of twelve 
years before suit, the plaintiff is within time under article 142 schedule 1 
of the Limitation Act, 


One trespasser cannot add to his own possession the provious independent 
possession of another trespasser... When the possession passes “from the 
first to the second trespasser, there is a constructive restoration, 
even if a momentary restoration, of the true title to possession, 


The plaintiff alleged that actual possession was delivered to him by the 
Court, the defendants successfully denied that allegation, 


Held, that as actual possession was not in the circumstances necessary to 
the plaintiff's success, the Court was at liberty to apply the rule of limi- 
tation appropriate to the fact found, namely, that the plaintiff never had 
more than symbolical possession. 


The plaintiff sought to recover possession of certain land which had been 
mortgaged to him by defendants Nos. 1 to 3 and which he had purchased 
at a sale held on the 17th July, 1905, in execution of a decree on 
foot of the mortgage. The sale was confirmed on the 18th August. On 
the 15th December following symbolical possession of the land was deli- 
vered to the plaintiff, and the present suit was brought on the t4th 
December, 1917. Defendant No. 7gclaimed a share in the land 
through or under the mortgagor defendants Nos. x to 3 : 


Held, that as defendant No. 7 being a party to the decree in execution of 
which the land was sold to the plaintiff the latter was entitled as against 
the former to treat the delivery of symbolical possession as equivalent to 
the delivery of actual possession, In virtue of such possession the article 
applicable ceased to be article 138, ‘schedule 1 of the Limitation Act and 

“became article 142, under which the plaintiff was in time, as the suit was 
brought within twelve years of the date on which formal possession was 
given to him. 


. 
Article 148, schedule | of the Limitation Act, has no application toa suit 
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Limitten —(Contd.) 
brought by the decree-holder auction-purchaser against a person who hag 
not acquired a title from the judgment-debtor : e o g 
Article-4 schedule III of the. Bengal Tenency Act has no application In a 
suit-between two tenants unless the: dispossession of the - plaintiff tenant 
can be attributed tó the agency of the landlord. Janoki Nath Saha e 
Baikuniha Nath Ghattack © . — >u SECH Si dE EEN 
"e Limitation Act (IX of 1908), Schedule I Art. 125—Adverse 
possession against female heir—Furchasers from female heirs—Suit 
for: possession by later purchaser—Converting suit of a different 
character if permissible. p 
The disputed property belonged to A, who died leaving as his heira his two 
daughters B and C. They inherited their father’s estate as joint.tenants, 


The first three defendants purchased the property from B of the aged, 


April, 1688. B died in 1889. , C executed a conveyance of the same 
property in favour of the plaintiffs on the ath May, 1911, with. (he. cone 
cutrence of her sons, defendants Nos. 4 and D C died in ‘1915. Dn 
the 12th June, 1916, the present suit was instituted for recovery of pos- 
sesion of land i upon establishment of title : wet 


Held, that the suit was barred under article 125 schedule 1 of the Limita. 


tion Act. 


An application was made E second appeal by the plaintiffs to transfer 
defendants Nos 4 and 5, with their consent, to the category of plaintiffs ] 


for continuing the suit for thelr benefit as well as of defendants Nos 4 
and Sr, " 

Held, ‘that auch an application could not be. maintained, as, if ' granted it 
would be necessary for the added plaintiffs to discard the entire evidence 
on the record and succeed on a case which not only was not made in the 
first Court but was absolutely contradictory to the evidence pnt forward. 
Jagabandhu Saha v. Haris Chandra Si! ^ — .. " in 


ment of account — Payment, i if to be made in money— Limitation Act 





UX of 1908), Sec, 20— Payment of bart of principal— Entry made with : 


mutual consent— Entry signed by offcer of debtor. 

The defendant’s conduct in borrowing a a fresh sum and making up and sign- 
ing the old account, is a promise, which isa foundation of anew cone 
tract. 

1t is open to the E to make a promise, in writing ‘signed by himself, 
to pay a debt of which his creditor might have enforced payment but for 
the law: for the limitation of suits. D 

H an entre ima hatchitta be construed as & promise to pay, such promise 
is applicable quite ‘as much "to, the -sum -borrowed on that day as to 
the sun found due on adjustment of account. 

It is dot-necessary that payment should be actually made in money, fo# any 
arrangement between the parties intended to have the effect of discharg- 


Promise to pay—LEntry in hatchitta— Sum found due on adjusts ` 


3 
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Wimttatlon—-(Contd.). ` eg Mn 


^t 


ing protanto the party indebtad, ‘will have the same ‘effect i as a payment of — 


money. Thus, where there are debts due on both sídes and the accounts 


are gone through by the'parties and & balance struck, this in effect ` 


constitutes a payment ta the ‘amount of the smell’ debt." “But it is the 


striking of the balance that constitutes the payment, not tho dere 


existence oreven statement in writing of cross demands. 


Payment of. part. ofa principal of a debt was ‘made by the debtor through the 
hand of his officer N. and the entry was made in the following form : 

“ Through self and N.?? This entry was in the handwriting of N and 

was made with the concurrence of the creditor who had thé katchittá in 

' his custody ; 1 


VE 


Held, that when the entry was so nda with the ‘mutual consent of the eree Bé 
ditor and the debtor—the. only two persons, interested-—neither of em | 


* : In cases governed by article 144, schedule I to the Indian Limitation Act, « e 


would be permitted to repudiate the entry to the prejudice of the other., 


The representative of the borrower could not resile. from an arrangement _ 


and the record thereof which was deliberately.made by their predecessor 
with the approval of the creditor. Guljar Mandal e Sariman Mandalini 


se Revenue sale—Adverse possession—Delivery of symbolieal 





possession —~Defaulting proprietor—Limitation Act (IX of 1908), Sch L. 


Art. 144—BDurden of proof. 


On the failure of an owner to pay the Govern ment assessment, his estate or ' 


interest in the land is forfeited or rather determined, and under a sale 
for arrears of revenue what is sold is not ‘the interest of the defaulting 
owner but the Interest of the Crown, subject to the payment of the 


Government assessment, and therefore the time limited by the Limitation ` 


Act only commences to run from the date of the sale. 
A-person-in adverse possession who occupies. the disputed land without pay- 


.. ment of rent to the defaulting proprietor, is bounds to surrender possession , 
of that Tand to the revenue sale purchaser when the sale is confirmed; and.. 


if the'land is not so surrendered, he renders himself liable for mesne 
profits, as he unlawfully keeps the purchaser out of possession, 


Delivery of symbolical possession ` does not in any way affect the possessióri ^ 


. 238 


of, or give start to a fresh period of limitafion against, persons ‘who are ` ` 


not parties toa sult, or execütion proceedings. This rule is applicable 
to the case of purchasers at sales for arrears of revenue. 


` À person is not a defaulting — whose title was not ‘perfected by ` 


adverse possession before the revenue sale. 


if the plaintiff has succeeded in proving a clear title, the burden lies on the.. 


defendant to prove adverse possession for the, statutory, pefiod, and pos-. 
session to be adverse must have all the qualities of adequacy, continuity. 


atid exclosivenes. Jobeda Khata v Tutsi Charan Das wee 
<a cere, mile of—Plaintift alleging actual. possession — Symbollcal. poe- 
session ptoved ; See Limitation - ^ ee - 
Li ` : 
e 
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Limitation Act, Sec. 5—Appellate Court—Discretion ; Ses Admissibility- > .-.. - 389 
. Sec ‘'o—Vesting in trust for specific purpose—Shebaits of 
Specific properties as executors in will—Breach of trust 3 Ses Letters of 














; administration a ies ses E se 35 
"ze Sec. 18—Fraud, establishment of Knowledge, nature of—Clues, 

and hints ; See Limitation ... s - - -— 295 
, Sec. 20— Entry of payment of part of principal, made with 

mutual consent and signed by officer of debtor; See Limitation d Www 298 
— — , Sec. Af Existence of right of way, proof of; See Custcmary 

rignt of way — ses Së Sie Sg ode 280 

— —, Sch. 1. Art. 62, applicability of ; See Limitation .., ws 208 
, Sch. | Art. 1c6—Suit for share of asset realised—Suit, for 

account eg See Partnership sis s So i SA 308 


— —À Sch | Arts 16 —Dower payable under registered instruament— 
Sait brought by heirs of wife—Prompt and deferred dower ; See Limi- ` 





tation - m . - - - 379 
, Sch. | Art. 1a5—-Adverse possession against female beir— " 

Poxiaser from, female heim—Suit for possession by purchaser from last ` 

female heir j; See Limitation - $ ee Sech g2 





~——, Sch bf Art 125—-Conveyance by one of two daughters—Con- 
veyance of same property by the other daughter after the death of the 
conveyancer—Suit for possession after the death of the last conveyancer ; 





See Limitation . as ës RO D m 92 
— Sch. T Art 134. scope of - Forced sale in “execution of decree ; ; 
See Letters of administration . aki = AH ` wes . 88 


— — , Sch. I Art. 138, applicability of—Suit by decree-holder auction 
purchaser against a person not denving title from judgment debtor ; See 
Limitation .. D T - e 140 
» Sch. J Art. 142—Delivery of symbolical possession to elleng 


Defendant party to the decree in execution of which the land was sold ; 
Li 

















See Limitation ss m wo - T 140 
i , Sch | Art. 1 42—Dispossession— Discontinuance of possession ; 
See Letters of administration ite 2s UE EO: 35 
E —— —P, Sch article 142— Suit for recovery of possession—Void sale; ' 
See Possession, suit for... [pm oe we rem 208 
, Sch. I article 142—Titie with plaintff— Possession; See 
Limitation — m m - e one 140 
, Sch. | article 144—-Burden of proof—Plaintiff proving a clear à 
title ; See Limitation m - m m Qo 473 e 
— » Sch, I article 144— Possession, when adverse; See Limita- e 
tion om ` ate eu - -€- ` uil 4m 


Local castom—Inference— Length of user or enjoyment ; See Costousty right.. 480 e 


— jurisdiction—State of things existing at the time of institution of suit 
—Change of residence or country ; See Jurisdiction oe ve 124 


` Lost grant—Private right claimed by preacription ; See Customary den Së 280 
Lubbal Mahomedans—Hinds custom of inheritance——Exsclusion of females-— NN 


vo, -XXXVL) -INDEX OF CASES. ^. =. 


E 


vor. 


. L abel Mahomedans—{Contd.). KAN s 
Madras Civil Courts Act um of 1875, section E is TUER 
Costs of appeal. 


A custom at variance: ‘with the ordinary rules of Wed in the SE 


PAGE. 


ty to which the parties belong; 6 should be established T clear and unambie S 


guous evidence. 


In their essential characteristics, custom and an - election to abide by the 
law of the old status, differ fundamentally as sources of law. 


In the ‘absence of a legal and valid custom to the contrary. all questions 
regarding inheritance, marriage or any religious usage, or institution shall 
be decided where the parties are Mahomodane by t e Mahomedan law 
under section 16 of the Madras Civil Courts Act. ; In the Present case 
where the parties ‘are Lubbal Mahomedans of the Sunni sect, a custom 
excluding females from inheritance was held not to have been established, 


among the community. 


Successful appellant deprived of costs of appeal on the ground of delay in 
the prosecütion of the appeal Mahomed Ibrahim Rowther v Shatich 


Ibrahim Rowther — M em - me Di 
Madras Civil Courts Act, Sec. 16 —Lubbat Mahomedans of Sunni sect—Custom 
excluding females from inheritance ; See Lubhal Mahomedans one 


Madras Estates Land Act Sec 52 Sub-sec (3)—Puttah tendered in accordance 
with decree made under Madras Act VIII of 1865, effect-of ; See Privy 
Council practice - - Se - ` - - 

Magistrate, duty of— Trial of Criminal case —Deposition ; See Mlegality „u 

' Magistrate taking part in the initiation of proceeding. if can receive compliint ; 


See Sanction to prosecute m Ze NC Jos 
Makomedan minor, defacto guardian of person and property of, if can sue 

trespasser for possession 1 See Ejectment . "a T " 

- Maintenance, claim for, under will, if can he enforced. by lady against hec son 
K and step son ; See Executor v we =., e 
Malikanadart right. how comes Into existence y Sc Adverse possession "T 
Manager, if can relinguish claims of Hindu joint family under decrees— Minora 

in family ; See Hindu Law—Joint family - we is 

wan — of à joint Hindu family governed by’Mitakshara’ school of Hindu law 
—Representative character ; See Rent suit | we "E" aie 
‘Managing members of a joint. Mitakshara family instituting Suit for rent 
Infant co-parceners: not made parties ; See Rent suit E a 


e Mesne profits—Adverse possessor against the defaulting ‘proprietor, nor mire 
rendering possession to the revenue sale purch wer; see Limitation | wi! 


as there were a large number of decisions of Courts negativing. that custom 


*Misdirection occasioning:failuce of justice ; See Charge. > t ou oct 

Mintake invalidating agreement ; See Content decree. . č oue 

Mohsnt. successor of, if can revoke arrangement sanctioned by his predecesear ; , 
Ses Enfbwment. , HI ba awe Ka poe 


. MertgagecBvidence Act u of SCH Sen 68, To—Éstculion . of. damnn, 
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‘Admission of pariy to an attested oium ei E wi Property | 
Act (IV of 1882), Sec. 59—Admission or signature—Denial of ¢ document 
being signed sm the presence of attesting witness—Froo/, necessary. 


A mortgage. bond i is not duly executed and cannot operate 8s a mortgage or 


create a charge upless it be in fact signed by the mortgagor i in the pre- i 


sence of at least two attesting witnesses. 


When the admission of signature be the defendant i is coupled with an express 
denial that the document was signed in the presence of the attesting 
witnesses the plaintiff mortgagee must at least call one attesting witness 
to prove the attestation. Such an admission is not sufficient proof of the 
mortgage as against him. The mortgagee is not entitled tothe benefit 
of section 70 of the Evidence Act. e 

Per Richardson Sr The words ** The admission of a party to an attested 
document’? in section 70 of the Evidence Act, mean “ The admission of 
a party toa document which is on the face of itan attested document." 

No admission of execntion is effectual under section 70 of the Evidence Act 
unless it amounts to an acknowledginent of the formal validity of the 
instruments . 

The execution of a document means something more than the mere signing 
by ‘the party. It includes ‘delivery and signing in the presence of witness- 
es where witnesses are necessary. f 

Where the admission of execution is unqualified, it-may well be equivalent 
to an admission of due execution or a waiver of proof of due execution 
within the meaning of section.70 of the Evidence Act. 


Forrhalities imposed by law as barriers against perjury and fraud, must be 


strictly observed : e `~ 


Per Suhvawardy F d Section qo of Ve Evidence - Act qualifies section 68 of 
the Act bat does not affect or control section 59 of the Transfer of - Pro- 
perty Act. 

The word * execution’ is used in section 70 of the Evidence ^d in the 
sens. of due execution or execution in the way in which a particular 
document is required to be executed ` The admission, therefore, as con- 


templated in the section is admission of the execution in the manner in " 


which a document required by law to be attested, is to be executed. 


Arjum Chandra Bhadra v. Kailash Chandra Das ... E wm 


— Interest in legacy— Vested interesi— Probate: and Administration 
Act. CV of 1881), Secs, 113,1 16— Assont of executor to the legacy, effect 
of. 


ly be mortgaged, before the'assent of the executor is given to SR 
the eitle of the band ih DE aan PNE 


"vy 


Interest taken by the legatee in the subject matter of the- legacy, can valid- 
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PAGE, 
+  Mortgage—(Conid.). ` 
a that ths legacy, whether in his hands or in the hands of his transferee, 
may be imperilled to the extent necessary for the due administration of: 
the estate by the execator. 
Though on the assent of the executor, the full title passes to the legatee, 
the assent creates no new title; it merely perfects the title acquired 
under the will and hénce, if the legacy is void the assent avails nothing. 
As a protection to the executor, the law ordains that every legatee, whether 
general or specific and whether of chattels real or personal, must obtain 
the executor's assent to the legacy before his title as legatee can be com- 
plete and perfect ; before such assent, however, the legatee has an Inchoate 
-right to the legacy such as is transmissible to his own personal represen- 
tatives in cas@of his death before it be paid of delivered ; and in the 
, case of the outlawry of the legatee it is subject to the forfeiture. 
Khagendra Nath Mukherjee v. Kehotranath Pal... asi E aas 21 
Mortgage—O-tensible owner ; See Estoppel - E oe 9 
— bond, invalid, effect of ; See Mortgage ia - "T" 373 
w bond , when is duly executed ; See Mortgage. ws aoe 373 
Mother when entitled to, share ; See Partition Di E ns 217 
Matwalli — Lease of wakf property—Term ; See Lease | na EN 48 
granting lease of wakf property in excess of his power; Ses 
Lease "m m m D -€- 5 See 48 
Name, insertion of, in any part of instrument; See Registration .. ane 109 
Neighbotr’s prospect, interference with ; See Easomant ` ` a Séi 406 
~ mamar privacy, Interference with ; See Easement WEE E 406 
New point, when can be raised in appeal ; See Revenue, assessment of -e 336 
Nominal damages recoverable—Action for breach of contract—Actual damage 
not proved ; See Damages. ae EI - oe 271 
Nonpayment of rent, if, by itself, creates adverse a, panan 3 See Adverse 
possession aes s - m m - m 499 
Notice, omission to serve, under section 10 of the Public Demands Recovery . 
Act, 1895, effect of, on sale ; See Possession, suit for T " 208 
Objection that the Court is not given jurisdiction over subject matter, if can be 
waived ; See Jurisdiction — -p on one 124 
— —— to award made upon a submission to arbitration in England on the 
ground of misconduct or irregularity on the part of the arbitrator, how to 
be made— Effect of not following the procedure ; See Arbitration - 444 


D Occupancy holding—Purchase by part proprietor, effect of — Ben gal Tenancy 
D Act (VIII of 1885) as amended by E. B & A Ac I of 1908, section 
32 ‘sub-section (2). 


, , The effect of section 22 of the Bengal We Act _as amended by the ` 
Wi Eastern Bengal and Assam Council Act, is that the occupancy holding 
< disappears and the purchaser enjoys the land in his character of ‘proprje- 
tor. tenuw-holder and not as a raiyat. But as upon the disappearance of 
tenünt right; all the holders of the superior interest would prima facie ^ 
be entítled to possession, that one amongit thém who is allowed to kip 
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ER holding (Contd, ^. 


exclusive possession of the land is made to pay his co-sharera fair. and 


equitable sum, for such use and occupation. The co-sharers, who are: 
deprived of the rent they had previously realised from the occupancy 
raiyat, are in this manner compensated for their loss. Purns Chandra 


Roy v. Mathura Mohan Saha a - ve ws 
Occupancy holding, purchase of, by part proprietor, effect of See POE 
holding D ge a e - "S 


mission to serve notice under section ro of the Public Demands Recovery 
Act, 1895—Sale held, when Public Demands Recovery Act, 1913, came 


into force, effect of ; See Possession, suit for — .. i got 
— — fo sérve nótice under section 10 of the Public Demands Recovery 
Act, 1895, effect of, on sale; See Possession, suit for vid ` 
Osteasible owner; See Estoppel PA rd E m E 
Ouster of co:sharers ~Sole occupation by one co-sharer ofa portion of joint 
property ; See Partition s ` D ve ve 


“Parties, right of, to enter into binding contract ‘regulating the E of 


E) 


purchase price—Compulsory powers under the Land Acquisition Act in- 
‘yoked ; See Land Acquisition Act aa wes - See 

Partition—Acquisition by a member of joint family—Partition after acquisi- 
tion—Property excluded from partition—Burden of proof—Substa nce of 
pleadings in judgment, if evidence—Separate possession, if evidence of 
partstion—-Adoption, proo" of—Adoption held long ago—Sale occupation 
by a co-sharer of portion of joint property. 

|; The obtaining of lakheraj property by a member of a joint Hindu family 
is not prima facte evidence of its being acquired for himself and other 


cases. If, after acquisition, there was a partition, among the members of - 


the family, there is no presumption with regard to this or other property 


thatit was excluded from the partition; and the burden lies upon him ` 


who alleges exclusion, to est&blish his assertion. 


Separate possession is not exclusive evidence of partition and must be inter- 
preted in the light of all the circumstances of the case. 


The sole occupation by one co-sharer, of a portion of joint property, does 


not constitute an ouster-of the other®co-sharers ; and a co-sharer in pose , , 


. session of a portion of the common land, with the tacit or express _con- 
sent of his co-sharers, cannot change the nature of that possession ; 


The onus of proving an adoption ison the party setting it up. But very 
slight evidence may be sufficient for this purpose, where the alleged 
adopted son has been treated as such for a long series of years, z 


The substance of pleadings narrated in the judgment may furnish eliene 
of allegations made by parties o on that occasion. Kallas- usus Nag v. 
Bijay Chasdra Nag ee io. ws M ass 


Pertition— Partition Act UV of 1893), sections 2, g— Partition and | sale , 
order for, if valid — Parties, necessary in a partition salto Mother and 
2 3095 Mother, LA entitled to motice, . 
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Where there gre two parcels,-one- capable .of division but the other bar. 
. able of division, "the Court is competent to direct a partition of the one 
` parcel and a sale of the other. 


H 


"An order directing & partition of property sud: „sale s one ot the allotments zou 


KA 


` obtained after partition, i is not authorised by. section 2 ot section g of the., . 


Partition Act. 


e 


Ina suit for partition of joint property, all the share-holdem iube repre-' ` 


sented before the Court. - ` s 4 


` It is only fn the event of a partition amongst! her sons, ‘thé mother becoines SW 


e 











` After the dissolution and complete winding up of a partnership, an asset ^ 


ected to a share in lieu of maintenihce. 4 » 


H 


Where the preliminary decree for partition. intended that there should be c7 
eleven allotmapts and that one of these allotments was to be given to the” 


four defendants forming a group, namely, Nos. 7, 8, 9 and 10, No. 10 77 


being the mother of Nos. 7109: E 


Held, that the absence of defendant No 10, who; had no present interest 
in the property, in the appealby some of the defendants, did not stand 


in the. way of the consideration of the ‘appeal. Jadu-Nath Sarker v. Haron i 


Chandra Sarkar — " 4i e " d 


Partition, evidence.of—Separate possession—Clrcumstances of case ; See Parti- 


tion ws oe we Di V A 


Act, sections 2, 9—Order directing partition of property and sale of 
one of the allotments obtained after partition, if valid ; See Partition | Seck 


— paper, when effective; See Admissibility , m». — se eo 
~ suit—Partles ; See Partition i | s Er Sg 
—  suit— Existing possession of lands, if can be disturbed ; See 'Có- 
sharec Di - oe eve oe Ge 

of jomt property—Easements; appareat, continuous and necessary ; 
See Easement w SS w Di m 


tíon HI ET ee wae ace e 


— Of property and sale of one et the allotments obtained after parti: 
tion, order directing, if valid; See Partition Bent ee E 
Partnership — Dissolution —Suit for accountg—Dismissal— Second | suit for 


share of assets subsequently recovered—Limitation—Indian Limitation 


Act UX of 1908), schedule 1, article 106—Indian Contract AALE 


. 1878), section 45. 


which was not taken into account but realised ' subsequently be ope of the: 
partnérs, ought to be divided between the ex-partners ór their represeütá- ' 


of one parcel and sale of thse when ofa be e directed ; See Parti- .- 


tives according to their shares in the former ‘partnership. "Where; how.. =- .. 


ever, no accounts have been taken and an. asset is recovered by one part-:. 


ner after dissolution, the proper remedy for the other partners is to.have . 
the accoynts of partnership taken. Ifthe remedy for an account is bil. 
red, a suit for a share of-the asset realised: is also. barred under article 106 
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Partnership—(Contd.). ; | 
of schédule 1 to the lodian Limitation Act.’ Gopal Chetty v, Vilayara- ` 
ghavacharlar ... m «us Ce " we 808 
Partnership accounts—Proper remedy—No accounts taken and asset recovered 
by one partner after dissolution ; See Partnership n '308 
Party—Suit by managing members of a joint Mitakshara family, for rent—Tae 4 
fant coeparceners 3 See Rent suit Së ses ge EE 234 
Tenant, if can be added, in execution proceedings for the ascertain- 
ment of mesne profits—Land let out to tenant pendente lite—Civil Pro- 
cedure Code, section 47, O. 22, rule 10; See Procedure see ; ES 542 
, if bound by document; See Registration dee ES e 109 
—— ., transfer of— Transfer entailing discard of entire evidence on —á 
Contradictory evidence ; See Limitation - p ga 
——-, bound by document—Signature ; See Registration ie" e Ae 107 
Paymeat—Debts due on both sides—Balance struck ; See Limitation vie . 298 
s if to be made in money—Arrangement'between parties intending ` 
to We the effect of discharging pro tanto the party indebted 3 Me Limi- 
tation ` we oo a a 228 
— , what constitutes --Statement in writing of cross demands ; See 
Limitation =. oe m i FA " 228 
, what constitutes—Striking of balance—Enistene of cross de- 
mands ; See Limitation |... D as s e 7^ 2238 
in money—Arrangement between parties intending to have the 
` effect of discharging pro tanto the party indebted ;^See Limitation -` .. 228 
Penal Code, Section 373—Age of girl ; See Burden of proof m eS 70 EN 
, sections 500, 501, joint trial under, if valid; See Defamation — ... 287 
Permanent tenant-—Rent not charged for a long lime—Inference. : 
The mere fact that rent has not been charged for a long time, does not 
show that the tenancy wasa permanent one. Such an inference as to 
permanency can only be drawn,from all the facts of the case proved and 
zümitted. Jyoti Prosad Chatterjee v. Dasrath Ghosh sear, d M- 0. 73 
Perpetnity, rule against—Annuity payable out of estate to living person and 
then to unborn person ; See Annuity ... kaé s e 421 
Pleading—Plaintiff asking for purchase mopey but not for setting aside of ex- 
ecution sale—Judgment-debtor, no saleable interest in property; See 
Suit, maintainability of .. ` E - D 205 
and proof, must correspond— Test of the rule ; See Endowment. Sat 356 
Pleadings, substance of, in judgment, if evidence ; See Partition ... 434 
Police report failing to make out a prima facie case ; See Criminal Law Amend- 
ment Act, section 17 (a) ... aer Se Sé M7 0. 179 
Pessession, existing, of lands, if can | be disturbed,. pending partition suit ; See » 
Co-sharer DI vee ae úi eee "d gës 155 
amana —— daa) deme for-Sola occupation by one co-sharer; See Co- . 
shearer SCH Us NET ; - Ons 155 
— JA, separate, if évidence of partition 3 See Partition awi E 434 
Li 
i ; 
e e 
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. e Possession, suit for—Benamidar—Co-owner or lessee acting in breach of obli- 
gation-—Public Demands Recovery Act (I B. C. of 1895), section 10— 
Omission to serve notice, effect’ of —Sale keld when Public Demands 
Recovery Act (II B. C. of 1913), came into force—Sale, if valid—Pub- ` 
lie Demands Recovery Act (1H B. C. of. 1913), sections 3 (1), 36, 
w—Act, if ef retrospective operation—Limitation Act (IX of 1908), > 
schedule I article 142. I 


In benami transactions, the Court, besides the tests, what isthe source 


from whence the consideration came and the question of possession, may 
take into consideration surrounding circumstances. 


A co-sharer or a lessee who acts in breach of his obligütion, contractual ot^ 
fiduciary, cannot be permitted to profit by his own wrong to the detriment 
of the person whése interest it was his duty to protect. 


Omission to serve a notice under section 10 of the Public Demands Recovery 
Act, 1895, makes a sale a-nullity. ` 


When a sale is a nullity tha plaintiff need not ask that the sale be set aside 3 
he is entitled to recover possession upon the footing that the sale has not ` 
affected his title, and the suit is governed by article 142 schedule I to thé 
Indian Limitation Act. 


The right accrued to the plaintiff on the omission to issue notice under 
section 10 of the Public Demands Recovery Act of 1895, is to treat the ` 
proceeding resulting in sale when the new Act came into force, as taken” 
without jurisdiction and without legal authority. : 


The Public Demands Recovery Act of 1913 is not restrospective and does 
not therefore extinguish or modify causes of action which have already: 
accrued by reason of failure to serve the notice under section 10 of the 
Pablic Demands Recovery Act of 1895. 


Section 36 of the Public Demands Recovery Act of 1943 is t to be read along 
with section 3 (1). 


Section 37 of the Public Demands Rečovery Act of 1913, bars the jurisdic- ` 
tion of the Civil Court, only where the question relates to the making, ex- 
ecution, discharge or satisfaction of a certificate duly. filed under the Act 
or relates to the confirmation or setting aside of a sale held in execution 


of such certificate. Lait Mohan Sen v. Manoranjao Ghosh Chaudhari — 208 
— ——, suit for— Conveyance, execution of— Conspiracy to cheat a - third 
person; See. Benamidar de ae "i 4914 
© v Suit for—Purpose for transfer not carried into. execution—Nothing ..— -- 
e * | done upder assignment ; See Benamidar s id se awT 491 


— mmi of léssee; if adverse to endowment during the life. of the- head.. 
* who granted the lease—Manager of religious endowment granting permR- . 
nent lease in excess of his power ; See Lease w ~~~ see —-. e - 48 


Presumpilon—Bengal Tenancy Act (VII of 1885); Sec. so—Rent payable * 
partly in kind —Fixed reni — Reference to report of Select. tesi f c 
permissible, 


ec d T DÉI ta Ed UIDES qus 
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Presuaptlon— (Contd. Je i xo EH 
The tem ‘rent? in section 50-of the Bengal Tenancy Act, is not restricted" 
to money rent. s cus Y 


- The substantive rule formulated in ~ section 50 i5 and the presumption, 
embodied in section so (2) of the Bengal Tenancy Act, is applicable toa - 
tenurc-holder or a raiyat holding at a rent payable partly in cash, and ` 
partly in kind or entirely in kind. 3 : 

A produce rent, which, though varying annually with the varying amount 
of the yearly produce, is yet fixed as to the proportion it isto bear to.- 
such prodace, is a fined rent. 

Reference is hot permissible to the report of the Select Connnittee i in aid 
of the interpretation of the statutory provision. e- 

Principle excluding the consideration of proceedings ol the legislature when 
the clauses of the Act of the legislature are under consideration stated. - 
Dina- Nath Pal v., Roja Sail Prasad Garga Bahadur- ES DI 

oe Bengal Tenancy Act (VIL of 1885), Sec. 50. —Tenure, sub- . 
division or amalgamation of. 

` The sub-division of a tenure does not operate as a breach of the continuity. 
of the tenure, if each fragment is held at a proportionate rent and the. 
aggregate rent equals the original rent, and the tenure holder is. entitled 
to the benefit of the presumption formulated in section 50 (2) of the : 


Bengal Tenancy Act; The maxim expressio unius est exclusi alterius, AS 


has no application i in such & case. 


The operation of sub-Sections 1 and 2 ‘of section 50 of the Bengal Tenancy: 
Act is not excluded by reason of sub division or amalgamation of 


tenures ; EE 


Sub-section (1) of section à 50 of the Bengal Tenancy Act contains the subs- 
tantive rule on the subject of protection from enhancement, while sub- 
section (2) deals merely with the mode-of proof. Sub-sertion (3) is | 
enacted solely with a view to secure the position of raiyats and not with 
& view to injure the position of tenure-holders. Krishna Kamini Dad e ' 





Nüinadhab Sata- Së e ss 
` “= = — Evidence equally balinced —Posseseion ; ; See Benami : - 
LLL — Keeping alive security 5 See Admissibility Ze E 
——— -— Partition after acquisition by a member of joint Hindu -family ;. 
an See Partition ... to - we We. (apo «Re 
— — State of things, existence of— Evideace ; 3 See eee assess: 
E ment of m on u a 4, 


awana — — State of things; fio 1289 to 1793--State of thing bo 1764 .. 


and'aíter:1827 ;-See Revenue, assessment of P M Ser ee 


fe pem if rebutted—Origin of tenancy known—Origin- of right of easement 4 
*not known—Proof of immemorial user.; See Irrigation om n we 


Amen rebuttable—Fact of a continous nature—Proof of existgnce at par- ` 


° ticular time ; See Revenue, assessment of dei ies Ze 


* Priest , office of, if heriditary--Appointment at the will of founder—- Appointees : 
Kë k performing worship for several generations ; See Letters of administration 
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Principle excludiug consideration of proceedings of the legislature when the — 


clauses of the Art of the legislature are under consideration, stated ; See 


Presumption o tse Di - wae m 
Pristing unnecessary and Irrelevant record ; See Will ma - rue 
Prior decree—Relief granted by decree ; See Suit, maintainability of A 
Privacy, neighbour's, interference with ; See Easement ii T 


Privy Council ,practice—Valuation of appeal—High Court -certificate—Con- 
` elustoe Character— Rule 2 of Order in:Counctl of 1838.— Present ridem- 
Puttah-— Madras Estates Land Act (1 of 1908), section 52, sub-section 
$— Previous decrea under Madras Act (VIII of 1865) —Effeci. 


Rule 2 of the Order in Council of 1838 which provided that the certi- 
ficate of the High Court was conclusive as to the valuation of the appeal 
to the Privy Council had been left ont of view in some cases before it was 
repealed-by the Ofder in Council made in’ 1920. It may be that the 
sum of money actually at stake does not represent the true value of the 
appeal and, where greater value than that actually at stake was estabe 
lished, the Board is free to proceed with the appeal. 


A pattah tendered in accordance with a decree made under Madras Act 
VIII of 1865 may nevertheless remain in force within the meaning of Sec- 
tion 52, sub-section $ of the Madras Estates Land Act I of 1908. Radha 





krishaa Ayyar v. Sundaraswamler — "e D Si 
Probate and Administration Act, Sec. 12—~Letters of administration with 
copy?of will annexed ; See Letters of administration Ni s 

e ——, Secs. 14 And 15, scopes of; See Letters of 

` administration Se e e 2 " 


zemmer SEC. 21—lIdol, a residuary , legatee—Priest, if 
_ entitled to letters of administration ; Sey Letters of ‘administration ` — 
— , Sec. 112—AÀssent, if creates new title— 
Legacy vold ; See Mortgage "m " tes ass 
Procedure—Decree for mesno profits—Execution—Tgnancy created after 
suli—Addition of tenant as party im execution proceedings—Code of 
Civil Procedure (Act V of 1908), Sec. 47 and O. XXII. r. 10. 


A decree for possession and mesne profits against a defendant is on the 
basis of his being a trespasser. There is no devolution of interest 
between bim and a tenant to whom he lets fhe land pendente Hie. Sec- 
tion 47 and order XXII, r. 10 of the Code of Civil Procedure havo no 
application and the tenant cannot be added as a party to the execution 
proceedings for the purpose of ascertaining mesne profits though he may 








be Hable in damages as a trespasser for profits taken by him from the | 


, land and that in a separate suit. Maharaja Sir Manindra Chandra 
Nandy . v. Ram Kumar Lal Bhagat ... ser Em “e 


—— — Review—Constiiution of Court—Furisdiciion—“ Any other 


suficient reason” —Cede of Civil Procedure (Act V of 1908), Order ~~ 


XLVII, Rules £ and 5. . 
Order XLVIB rule 1 of the Code of Civil Procedure must be read asin itself 


Géi 


definitive of the limits within which a review of a judgment may be per. 


$99 - 
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mitted. The words; tany other sufficient reason," mean a reason sufficient 

' ön grounds analogous to those specified immediately before. Rule & of 
the samé order provides for the constitution of the Court to hear a review 

“application, A Court wbich is not properly constituted under that rule ^ 
has no jurisdiction to bear a review application. Chhaju Ram v. Neki.. - 459 

` — Review application, ae st kl duty of; See Appeal.. u = 
maintainability of m. D u te D 484 

Process, issue of-—Mapistrate, duty of —Criminal Procedure Code Act (V of ee 
1898) Secs. 202, 203-~Notice to show cause. E 

The complainant, the petitioner, desired to proceed against the sprosta: 
party for ordering his paddy to be cut and removed, after the dismissal. of 
his complaint against the person alleged to have actually cut it. The 
Magistrate directed notice to be served upon bim to show -eause why 
process should not issue against him. A petition was put in by the appo - - 
site party and a pleader, who appeared for him, showed cause. The result 
was that the Magistrate refused to issue any process agairst the opposite - ^. 
party : 

Held, that the Magistrate did not act i in EE with the provisions of. 
sections 202 and 203 of the Code of Criminal Procedure, and that the 
procedure adopted by him Was ‘improper and irregular, Chandi Charan 
Mitra v. Manindra Chandra Roy Chowdhary’ m Se 414 

Promise — Defendant’s conduct im borrowing & fresh sum and making up ` ` 
and signing tho old account ; See s Limitation: e ewe E: 


3 





Promise, if can pay barred debt ; See Limitation ` — ` en Pu 711.4288. 


Proof — Local Government sanctioning prosecution under section 195° ‘of the 
of the Code of Criminal ` Procedute—Bvidence Act, section 178 j See 
Sanction to ‘prosecute „i SE Zo S E" 180 

—— — Person impugning apparent character" of a traasactioa—Probability 7 ; 


E 


‘See Benami — .. "m - E? m Da 396 . 


Properties when vest i in executor—béiters of. „administration ‘granted with copy’ 7^ 

of will annexed ; See Letteis, of administration ` vg ` m T 35 
Property, fraudulent ti&üsfec of Acquiring property ben imi in violation of" 

rules prescribed: for the conduct of public serjānts= Object, to conceal L - 

Seo Behami 5 507 c EM on e d 8a 
——— acquired in violation of rules? prescribed for the ‘conduct of public Ser- b 

vants im the name of arenas poets Es cam recover possessioni GE 


Public pollcy.; See Benami © u Ll. -a "mov 82 
Proprietor, defaulting —Title not Petey betore revenue sale; See: Limitet- : 

a tiom + 7 oa c Se, Aa E UR S ori - ww — 472 
Prospect, neighbonr’s interference with ; See Easement; . ei C 9 wee 40$, 
-Pube Demands Recovery. Act, 1895, Sec to—Omission to serve notice," effect `; 

of ; See Possession, suit for ^ — | WE wee 298 
——— M rM TEOR, S86. 1o—Omission to serve, notide— "E 
Right, when &ccrues ; ‘Sve Possession, suit for s. -- 5 M . 208 


DH D ate 


— ore, 1895, Sec. io, Omjsson to ` serve tice | e KAG 
wnder—Sale held, when Public Demands Recovery, Act, 1913, ‘came into, - 
force, effect of i See Possession, suit for ` ow aye " 208 
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Public Demands- Recovery Act,19t3, came Into force, when sale held for 
“cause of-action accrued when Public Demands Recovery Aet} 1895, was c 


sm force ; See Possession, suit for ` a sia Se 
ve 1913, If extinguishes. or modifies causes of 
action already accrued by failure to serve notice under section ro of the 
Public Demands Recovery Act, 1895 ; See Possession, suit for es 
ng ——— —, 1913, If - retrospective ; See Possession, sult 








' for ase tee wm -- C A wa 


—— — 1913, Séc 36, to be read with section 3 (1) 5: 





See Possession, suit for se m - on coe 
—— Le, 1913, Sec. 37, when bars the jurisdiction of - 
Civil Court ; See Possession, suit for se RES SS GE 


Pablic policy—Suit to recover possession of property Property acquired 
benawi in violation of rules prescribed for the conduct of public. servants 3 


See Benami_ M. m -- e ove ete 
Punjari, if entitled to retain as matter of right, bis office y Sse Endowment 
=, if shebait; See Endowment. s Aer s s 


, rights of—Rights and obligations of shebait ; Sve Endowment pm 





Pusja—Using a place as punja for mating bricks—Kiln—Bengal Municipal 
Act (II B. C of 1884), Secs. 261, 273 (3). 
A person within a municipal limit using a place as Punja for making bricks, 
without a license from the commissioners, cannot be convicted , under 
section’ 273 (2) of the Bengal Municipal Act. : 
In section “261 of the Bengal Municipal Act, the w ord ‘kiln’ is used in its 
ordinary sene. ‘There is a distinction between a ‘punja’ or ‘clamp’ 
anda‘ kin. Superiatendent and Remembrancer of Legal Affairs, 
- Bengale-Trailokya Nath Chatterjee ` ` ` ven 2 em. as 
Purchase money, refund of—Judgment-debtor no saleable interest in pros. 
perty—Procedure —Civil Procedure Code: O. af R 9r ; See Suit, main- 


tainability of ... - i c s géi St 


Purohit, appointment of, at the will of founder—Appointees performed wor- 
ship for several generations— Members of Purohit’s family, if entitled to 
the office as priest ; See Letters of adnginistration ` , ‘ee soe 

Dein Lesse—Fossession of all lands noi given—Bona- fide mistake—Bengal 
Tenancy Act (VIII of 1885) Sec. 52 (1) (b)—Rent, deduction of. 

In a suit for rent in respect of a putai lease, by which the lessee did not got 
possession of all the lands comprised in the lease, the defence was that the 
defendant could not be made liable for the rent until an enquiry had beer 

made aś to what reduction should bei made npon a propor apportion- 

e ment: 

Held, that section 52 (1) (b) of the Bengal Tenancy Act was applicable and 


that it was open to the Court to enter upon an enquiry'as‘to’ what dedue- - 
tion of Kat should be made in respect of the -deficiéncy inthe area; 


Best Madhab sid v. Krishna Kamini Gupta. — — w | o we 


356 


168 


205 
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Putnidar's interest in T chaukidari chakran lands, when derived ; See `. .° 





Chaukidari Chakra: land ;, - "T sei - w 
Ralyat at fixed rate of rent, if can accept tenancy after 1890 o on new 
terms—Bengal Tenancy’ Act, Sec. 178 ; See Second appeal u.. . æ 
Re-assessmeat:of revenue—Temporarily settled. estate—Revenue Krieg 
©» See Rent, suit for - Se is ju $e. m 
Rectification—Mutual mistake manifest in. the deed, extending into judicial _ 
> proceedings ; Ses Ejectment, suit for ` s. m DES 
Redemptlos, time for— Appellate Court . simply dismissing the appeal; See ` 
z Limitation ve m T wee T "T 
» time for, if affected y ` decree-holder’s cross objection—Appeal 
; dismissed 5 Seve Limitation ` ` des "e E . c 


Registration —Sale of immcvable jroberity— Transfer. of Property Act (IVof 
1882), section 54—Bengal Municipal Act (III B. C. of 1884), s¥ctions 
39, 34, 37 — Indian, Registration Act (XVII of 1908), sections -17 (1) (5) 
. 34. 32. 34, sub-sections (1) £o (3) 35 (1) (a)—Chairman; but not other, 
` executants presenting document for registration—Document, effect of- 
x ‘Signed’ — Name, insertion of. in any part of document. 


Where a deed of sale was drawn up in thé form of an indenture between 
** the Chairman of thé Municipal Commissioners of Chittagong, a body 
corporate having perpetual succession and a common. seal called the ven- 
dor, of the ope- part", which was drawn up in proper form In view of séc- 
tion 29 of the Bengal Municipal Act, and it was duly presented for regis- 
tration, by the Chairman only, the other executants did not appear and 


admit execution-before the registering: officer, so'as to enable him to regis- — 
ter the document with regard to all of them and thus the registration was 


not completed: 


‘Held, that the title of-the vendee-was not perfected ; that the deed bad po 
legal operation as a deed -executed arid registered by other executants, 


It is the duty of the Courts in India not.to allow the imperative provisions -- 


" of the Act to be defeated, when the one object of the Act is to make it 
difficult for persons to commit fraud by means of registration under statu- 
tory provis‘ons. 


The provisions of the: Indian Registration Act, namely, sections 32, 34 and 
35, were very carefully designed.to prevent forgeries and the procure- 
ments of deeds by fraud or -undue influence and It is. necessary to insist 
upon their exact compliance. ' 


Where, by the constitution of a corporations any special n ode of execution 

of its deeds is prescribed, or any particular formality is required to. be 

observed in affixing the corporate seal; every deed of the corporation 

- must, in order to be completely binding, be- executed in the manner or 
with every formality so prescribed, 


A public casporation should comply. strictly with ‘provisions in the statute 
regarding execution of-contracts: : ` e 


7 document duly presented for registration can .be registered only in respect 
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rr 


. Registration—-(Contd. ^ 
of the executants who appear personally Ke by a representative and 
admit -execation. 

lfa document, which has been executed by several „persons, is registered 
upon the appearance and admission of one of these persons, there is no 
effective registration as regards the other executants who neither Appear 
nor ‘admit execution, 

The term. t signed’ in sections 37 of the Bengal Municipal Act, implies ‘that S 
the signature must be affixed for purposes | of execution of the docu- 
ment. 


D 


P D SC 
` The insertion of a name, in.any part of the writing, in a manner to guthen-. 
ticate the instrament, i is sufficient. P 


Where the name occurs in a document, not as. authenticatióg the whole, but - 
only-for a particular purpose or -only . with: reference to a pact, it is not . 
an effective signature. 


The question always is whether the- jt not having signed the . xicinent 
regularly at the foot, yet meantto be bound byitasit stood or whether 
It was left s0 unsigned because he refused-to complete it; but when jt is 
ascertained that he meant to be bound by.it as a. complete -contract the 
signature is for purposes of execution effective. „J. D. Ezeklel v. Annada 
Charan Sen — DI w - kor w (og 
Registration, effective=-Docuinent executed by several persons—Registered on 
the appearance and admission of one of these persons; See Registration... 109 
Registration Act, sections 32, 34, 35 object of —Exact compliance ; See Regis: 
tration zer m m e oe 2 AM 109 
Reimbursement — Transferee from certificated guardian with the sanction of the 
District Judge—Transferee from certificated guardian, obtaining confirma- 
tion under section 305 of The Code of Civil Procedure of 1882; See Trans- 
ferees, rights of aie e $ Ke n a 326 
Relevant matter—Proceedings conforming to statutory rules for partition of 
estates ; See Admissibility — ` - ote D m 389 
Reliaqalshment—Claims of Hindu joint family under- decrees—Managef Minor ; 
See Hindu Law— Joint family - -` zue - PR - $819 
of.claims of Hindu joint” family dader, decree by compromises ^ 
by manager, without the sanction of.Court, avoided—Relief of other party 
than minor, to the compromise ; See Hindu Law—Joint family -- ea 319 
"of claims of Hinds joint family under ;decrees, by-manager, by 
compromise without the sanction of-Court; how avoided—-Suit by minor 








e op attaining májority : See Hindu, Lae-Joint family + , car.” in 210 
Reat, deduction ofLesace not-getting possession: of all lands comprised in the 
e lease; See‘ Putni lease — 4^ co c e e ERE 
? X — , discontinuance of pay.nent of, if, by TENE -ereates, sivas "possession ; ; 
See Adverse possession, oM E ^ M. 499 
— enhancement of — Record. of-rights, preparation of — Bengal T endhicy Act 
$c (VII of 1865), s section Hi Thereafter n Presumplion. e 


‘The expression “ thereafter? in section 115 of the Bengal Tenancy Ach 
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signifies “ after the particulars have been finally recorded after recourse rs 
all the provisions contained in chapter X for the attainment of finality in 
this respect." 


A record-of-right was ; published in 1914 and an | entry was made therein to 
the effect that the tenant defendant was an occupancy raiyat. ` On the | 
goth January, 1918, the plaintiff landlord instituted a suit for enhance. * 
ment of rent on the ground of riso in the price of staple food crops. The 
defendant resisted the claim on the ground that he was a raiyat at fixed 
rate, and in support of this allegation he invoked the aid of section 5o of 
the Bengal Tenancy Act ; : 


Held, that under section 115 of the Bengal Tenancy Act, the tenant was not ` 
entitled to the benefit of the presumption under section 5o of the seid Act ` 
and his rent was conse quently liable to enhancement in accordance with 
the provisions of the Bengal Tenancy Act. Prasanga Kumar Sea v. 
Dorga Charan Chakrabarty ME vi ES s 291 


——, enhancement of—Second appeal Bengal Tenancy Act (VIII of 1885), 
sections 7, 109A—Decision merely settling rent—Decision deiermininp 
extent of area and liability to enhancement —Tenwure-holder —Question 
as to enhancibility under section 7 of the Bengal Tenaniy Act, if can be 
raised for the first time in appeal. 


The decision of the Special Judge was founded on two facts, namely, first, 
that the defendant held an area in excess of the original area of the tenan- 
cy, and was consequently liable to have.the rent assessed on such excess 
area; and, secondly, that the tenure held by the defendant was of such a 
description that its rent was liable to be enhanced : 


Held, that as the decision of the Special Judge involved a determination of 
two fundamental questions in connection with the tenancy held by the 
defendant, namely, the extent of grea.and the liability to enhancement, it 
was nota decision merely settling a rent within the meaning of section 
109A of the Bengal Tenancy Act and a second appeal from the decision 
of the Special Judge lay to the High Court. : 


Where the landlord seeks to have the rent ot & tenure-holder aki; the 
first point for investigation is, whether ele rent is liable to enhancement; . 
when this has been made out, the real point for determination is, whether 
there is a customary rate payable by persons holding similar tenures in 
the vicinity. Itis only when this has been answered in the negative that .. 
the rent can be enhanced up to such limit asthe Court thinks fair and. . 
equitable. When nons of these matters was investigated in the Court of , 
first instance, the appellate Court should not give effect to the contention 
that the rent was enbancible under section 7 of the Bengal Tenancy Act. 
The Midnapur Zemindary Co. Lid. e. Sriddar Mahata - we 96 
——, fized--Praluce rent, varying annually with the varyiog amount of yearly 
produco—Fixed as, to the Proportion it is to bear to produce E Pra 
en m ste - ES ue 2 Se 220 
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Rest; Ve enhancible—Tenure-holder—Grant, construction of—Grast, det of 

E Burden of broef. 


A suit to enhance rent proceoda on the tte ‘that a remindar holding 
under the Permanent ‘Settlement has the right, from tine to time, to 
raise the rents of all the rent-paying lands within his zemindari, according — ^ 
to the parganah'or current rates, unless either "he is precluded from the 
exercise of that right by a contract binding on him or the lands in question- 
cambe brought within one of the exemptions recognised by "Regulation 
VIII of 1793. - Consequently, in each of these cases, the nature of the - 
tenure and the conditions under’ which it is heldis the primary question, ^ © — 
to be determined with reference tò De documenta and’ the circumstances 
disclosed: therein. 


` The construction of grants depends upon “tho interpretation of all the terms 
of each instragent, and, except in case of. ambiguity, extrinsic evidence i 
~ would not be admissible. : - w ly 


Each casó mist--be considered on its own facts; in order to ascertain the | 
- effect of the grant, resort must be had to the terms of the grant itself and - 
to the whole circumstances so far as they can now be ascertained. d 
When the entire evidence on both aides ‘is oñce before the Court, the debates -- 
~ as to onus is purely academical; thd controversy has passed the stage at - 
1 , Which discussion as to the burden of proof is pertinent ; the relevant facts 
` are before the Court and all that remains for decision is, what Inference: 


4 should be drawn frome hem; Abinásh. Chemie Das v. Majub All Chow- ND 
dhury- ` MA SS dis e - on 196 
——, non-payment of, if by itself, creates wives possession s See Adverse 
: possession te ` an - pM zer av 499 
—— suit -for—Ieland chur—Temporarily settled—Rents of tenants, how. 
enhanced. ] - 


It is open to -the revenue authorities in the case of a temporarily settled 
estate, to re-assess the revenue and -re-settle the ‘estate with effect from- 
the expiry of a previous term of settlement. ~To-enhance the rents of 
tenants, proceedings should be taken ‘either by the -revenue authorities 
under Part LL of chapter X of the. Bengal Tenancy’ Act (and not under 
Regulation VII of 1833) or by the landlord under section 52 or some 
other appropriate provisions of that Act. Ashutosh Chakrabarty v. 


Dwarika Nath Mota - . we - m . 4 
— EUN cohance- (Questions for een See Rent, if enhanci- 
bie DI - zm we w 196 
e Uc suit to cohance—Principle 3 See Ront, if enhancible MS we 196 
e — aot changed for a long time— Inference ; See Permanent tenant - 13 


"Rent sult-Mitzhshera joint. family— Party-- Bengal _ Ti 'emancy Act (VI of 
e 1 1885), section 188. 
Section 188, of the Bengal Tenancy Act bas no application to the institu- 
tion of .& suit for arrears of reat. ' 
A suit for rgat is to be- determined with reference to the general principles 
Se procedure. S $i : = 
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The tendency of-modern decisions, specially those of the Judicial Commit- 
tee, is in favour of recogaition of the representative character of the | ` 
manager of a joint | Hindu family governed by Mitakebara school of Hindu S 
law, though the question must ba decided in each individual case or 
special class of cases, subject to the operation. of relevant statulory provi- | a 
sions, if any, such as the one. < embodied. in ‘section 188 of the Bengal: E 
Tenancy Act. - - . z 

A suit for-rent instituted by the managing members P a “joint ! Mitakshara. 
family will not necessarily fail, merely because the infant co-parceners __ 
have not been placed on the record as joint plaintiffs or pro forma defend- _ , 


ante. „Kalipada Das v. Raja Sati Prasad Garga Bahadur m ter 234 
Renta of tenants in temporarily settled estates,. how. enhanced ; See: Regt, suit. Nes 
for wu. i m ae ENDE 2... . 192 
Repealing onactment, when cannot be EEN Vase operis 3 See. ` 
. Auction.purchaser ^ ~ zo? de e Le e. o 1032 
Report of Select Committee; reference ko; if EEN 3 See Presumption æ 920 
Resjudicata—Order in administration suit ; See Hindu will sé -. 5 
fte-settlement—Temporarily settled. estate—Reventie , authority ; ; See . Rent, 
suit for - - æ. ow on 192 
Retrospective operatives Hipealing enactment ; See Auction- geän -€ 132 


Revenuo, assessment of—Bengal. Alluvion and Diluvion Act (IX of 1847), ` 
`- Sec, 6—*Added’—Burden of proof—Thak and Survey maps— Part of bed | 

of river included in Permanent Setilement—Proof of existence of fact of - 

- a continuous nature at a.. particular time—Presumption—Relevant. 
papers, withholding of, . affect -of— New point, when can be taken in ap- 
peal i : 

Jurisdiction may be. assumed on behalf of the: Crown under The Bengal 
Alluvion.and Diluvion Act, only if. the lands which are sought to be re- 
sumod'and assessed with revenue are “added: ?; lands within the meaning, 
of the statute ; when that jurisdiction is ESCH it is incumbent on the 
Crown to establish that the disputed lands, are **. added ” Janda, that i is. 
lands not included in the original assessment. | - 


If the relevant papers are withheld by -tho Crowa; the’Court cannot but -- 
pu draw an inference adverse to the Crown. ~ 


It cannot be maintained asa matter of law that the thak and Sürvey maps 
Constitute sufficient proof that what was part of the bed of the river at 
~~ that time was included in the Permanent Settlement, of 17933 ‘and, nó 
Court can properly act ‘on the assumption that in “1793 a state of things” 
existed different froin what appéared from any evidence before the Court, ` pt 


A proof c of the existence at a particular time ofa fact of a continuous = * 
nature gives rise toa rebuttable presumption, "within local limits, thatit ~ 
, exists t a subséqiient time or has previously existed. The limitsof time ` 
 pithin: whith the infefence of cdnfinuanca, possesses sufficient protive - - 

, ee to be revelant, vary with cach case—always. strongest In the begin — 
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Revente—(Cenid.) 
ning, the inference steadily diminishes in force with lapse of time, at a 
rate proportionate to the quality of permanence belonging to the fact In 
question, until it Coases or perhaps is supplanted by a directly opposite 
inference. In other words, it will be inferred that a given fact or set of 
facts, whose existence at a particular time is once established in 
evidence, continües to exist as long as such facts usually exist. . 
This inference of continuance, whether backwards or forwards, whether 


upwards or downwards, is an inference of fact and may therefore be rebut- 
ted, ud id o 


The presumption i is legitimate that the condition from — to 1793 was not 
different from what preceded in 1764 and what followed in 1827. 


A new point may be allowed to be raised by a party for the first time in an 
peal or second appeal, if itis a pure question of law and does not take 
his opponent by a surprise, But the position is -very. different when the _ 
new plea raises a question of fact or,mized question of fact and law, 
Secretary of State for ladia 1a Conncil v. Upendra Narala Roy € . 298 


—À assessment of— Bengal Alluvion and Diluvian Act (LX of 1847), sec 
tion 6 ‘Any such new map’—Revenue Survey map—-Comparison " : 
maps, if conclusive Burden of Proof—Jurisdiction—Relevant papers, . 
withholding ef, effect of—Additional evidence in appellate Court. 
The Bébgal Alluvion and Diluvion Act was framed for the assessment of. 
“lands gained from the sea or from rivers by alluvion or dereliction. 


The expression ‘any such new map’ in section 6 of Act IX of 1847, refers 
to the ‘new map’ made according to ‘new survey’ as contemplated in 
section 3. That section provides for periodical surveys at intervals of - 
not less than 10 years, after & revenue survey has been completed and 
approved. The object of the ‘new survey ’ is to ascertain the ! change *.- 
that may have taken place since the date yf the last previous survey— 
that is, changes by alluvion or dereliction (not changes by -possession). 
Section 6 -then imposes upon the revenue authorities the duty to assess 
what may be called -* added land? whenever, -on inspection of the new 
map, it appears that land had been added to an estate paying revenue ^ ^ ^ 
directly to Government. There mêst consequently be a comparison 
between two maps, made at an interval of not less than 10 years and.each 
showing the revenue paying estate concerned. That estate must, accor- 
dingly, be in existence as a revenue paying estate, if not before, at least 
on the date of the first of-the. two -maps taken as the basis for com- 
parison. 


The revenue survey map is taken as the basis of RUN ; but the com- 
parison of the maps is not conclusive. The comparison sets the revenue 
authorities in motion, and, they may, then, on the best materials they can 
procure, proceed to assess what land they deem to be assessable. | 


To attr&t the applicability of Act IX of 1847, there should have been, n 
vulc M QE GE E 2c 
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Revenue-— (Conta. | PNE nr S p- P 
‘When ‘the, jurisdiction of revenue j authorities is SE it ia. Seet ; 
on the Crown to.place before the Court all the materials. available, with A 
D view. to establish that jurisdiction was assumed. i in. strict compliance, with . 


the statutory requirements. - A a URS 


The burden of proof lies on the Crown:to establish that the land E e 
to be assessed i ia-* added land; X that is, laad not included i in the original 
assessment. - ^. . ae Segoe es : zi ste Tate "e 


- If the relevant papers are withheld by the Crowes, the Court cannot but 
draw am Inference adverse to the Crown. . As EET E 


The appellate Court "Should exercise cautiously and sparingly thé discre: 
tionary power: vested' in. it'in.allowing. a party to produce additipnalevi- . ~. 
dence, ; Raja-Sreenath Roy v. Secretary of State- for ladila iz Conscil: — 345 
—— sále Estate, nature of, taken by purchaser; Ses" Limitation ` MEAT oe 472 
sale~~Time, when begins to-run ; See Limitation ar 1 `" we 472 





` survey map-SComparison- Comparison of maps, te conclusive ý Sec 


Revenue, assessment of. © i me -T -ue F IE cs 
Review—Discobery of important document—Clvil Procedure Code (Act D of 
1908), O. 46, R.' 1, O: 41, "Rit1—Second appeal dismissed under 0. m Tu 
R. 11 of the Code of Civil Procedure. s 
The High Court “has | no aiithority “merely on the ground of E “dis- 
covery of new and‘ important evidence to review an order dismissing an — 
application for the-admission of -à second appeal under order 41, rule 11: 


e 





of the Code of ‘Civil. Procedure: :Saliabala De v. Gadadhar Harra, oi 67 
——, grant of Original decree, effect on j See Appeal; maintainability of.. ABA 
e ——application,- granting of; effect at, on former "decree 5 Se Aë miin- S 
tainability of E" "lm Di -- -—7 ae " 484 
— proceeding, 1 nature of ; Se Appeal, maintainability. of T P uw E SN 484 
. Revision—Civil “Procedure. Code, - Sec, t1s--Gavernpeat: of India Act; Sec. 
107; See Sanction to -prosecute --- as: --% ae 07 aes ru, at, 7 268 
-High Court, if on ber a-private roigii rse Defamation. an. = 237, 
Revocation of: -license= Appropriation. of lald: licensed to any: :uge Inconsistent 
with the enjoyment of-license ; See Damages 457 e n KAN - 37 
Right to- irrigate field from- tenants .landlord's EEN we -continions~" 
user fromtime.immemorial ; See Irrigation “== o ccn sz) Noo wë 
Rule against. perpetuity—Annuity» payable out: of estate-toliving. person and © 
then to unborn person ; See Annuity - S Ui d s UNDA ae 
Rule of determination-sReligious. or .quasi-religious institutions Usage ; "See. ` 
0j Endowment >. DEEL EE > agror zoge cos gee dE? 
Sale, nullity-—Sale, if requires to be set aside ; Ses Posseasion,, suit for, .,...4,..- 208^ 
Sanction giveg under section -195 of- the"-Code ‘of C: riminal Procedure, nature ~ 
ere duty; See,Sanction to prosecute « . se ` `. opi Lë T 265 
tol Local Government.contained-in letter -signed for the Chief. Secre- .. : 
fury, if valid ; See Sanction to PENS: w " m 180 
D : " 
D WW 
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Sanction to prosecute—High Courts power "oi imterference—Criminal -Proce- 


- dure Code (Act V of 1899), section 195 sub-sections (6) and (7)—' Only’ 
— Subordinate Judges. Court subordinate to District Sudge’s Couri—— 


Civil, Procedure Code (Act Vof 1903', section 115—Government of India . 


Adi, section 107. 


Per Curiam : Under sub-sections (6) and Go of section 195 of the Code of 
Criminal Procedure, only one application can be made against an order. 
passed by a Civil Court of first instance, in cases not covered by section 
439 of the Code of Criminal Procedure. Hence the High Court cannot. 
interfere under section 195, sub-sections 6 and 7 of the Code, with the 
order passed by the District Judge in appeal frém order of the primary 
Coutt refusing ganction to prosecute. 


' Per C. C. Ghose $. Although the High Court is -vested with very wide 


powers of superintendence over the proceedings of subordinate Courts, 
these powers ‘are not to be exercised for the purpose of interfering with 
the order ofa subordinate Court merely on the ground of error in law or 
error in fact. In other words, the powers of superintendence are not 
applicable where the only question is whother the decision of the lower 
Court i is against the weight of evidence. 


Sanction given under section 195 of the Code of Criminal Procedure is not 
a mere formal matter and before sanction can be granted, it is necessary 
for ‘the Court ‘to see if there is a prima facie oase aga’ inst the opposite 
party. - Further the Court will be astute to see that no abuse of the 
administration of criminal justice takes place 


Per Cuming 34 For. the purposes of section 195 of the Code of Criminal 
Procedure; the Court of the Subordinate Judge i is subordinate only to the 
District Judges | 

Application’ for sanction to prosecute could neither be the subject of revi- 

` sion under section 115 of the Code of Civil Procedure, nor under section 
107 of the Government of India Act. Sarat Chandra Mandal v. 
Ramskashl Roy © -77 e dee cd sad 


ULL — to prosecute—Magistrate tahing part in the initiation of the 


tt 


proceeding — Magistrate ,. If :can receive tomplaint—Criminal Procedure- 


Code. (Act V of:1898), Section .196—“ Lecal- Government "—Sanction 
contained in letter signed for the. Chief. Oar UNITA det (of 
187m), sections.78, 79— Presumplion— Proof. p 

A, an ‘Additional District Magistrate, submitted a report to Government ‘for 


the ‘purpose of obtaining the sanction required by section 196 of the Code 


PAGE. 


“265 


of Criminal Procedure, and ‘the: authority was conveyed ina letter Issued ^ ^7 


from: the Chief-Secretary’s office and signed by B for Chief Secretary. A 
complaint was then made by. a-polico-officer:to A, and tbe petitioner was 
summoned. On, ud FON fixed for hearing, A transferred the -case ki 


- anther „Magistra CRUSE Oe uh re seg Ce 


- Held, that there was no dos to-a Magistrate .in:such a position ee a? 


complaint. 
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Sanction to Presecute—(Contd.). | 


That there was no legal proof that the Local Government Ordered or autho- : 


rised the prosecution. ` ` GE 


EN 


That the order of the Government “sanctioning ‘prosecution under section ` 


196 of the ‘Code of Criminal Procedure was to be proved ‘cording to the, 
provisions of section 78 of the Evidence Act. 


That there was no presumption asto B's ‘capacity to siga the letter that ` 
B could not certify the order on behalf of the Chief ‘Secretary, whose 


own capacity was that of a delegate. Mahammad Ozinilah v Beni 


Madhab Chowdhury ` .. sia e" TN 
School master—Appointment, how kerminated—Reasonable notice ; Son, 
R tract of service oe oe ese - s% 
School master, position of ; See Contract of service — ... m ae 


Select Committee, report of, reference to, if permissible; See Presumption — — 


Second appeal—Bengal Tenancy Act (VIII of 1885). Secs. 50, 109—Decision 
on question of status of tenant— Presumption of fixity of rent, if can 


be rebutted by contract—Ratyat at fixed rate, if can accept nah on 


new terms. 

The decision of the Special Judge in essence being a decision upon the ques- 
tion of the status of a tenant, is liable to be challenged by way of s:cond 
appeal. 


It is open to a landlord to rebut the secant „arising in favour ofa ue 


tenant under section 50 of the Bengal Tenancy Act by a contract of ten- 
ancy subsequently entered into between the parties which entitles the 
landlord to claim rent from the tenant after the expiry of the term of the 
lease at the rate of rent payable for the cultivable lands of the village. 


it is open to the tenants who had the sta status of raiyats at a fixed rate of rent, 
in 1890, to accept a tenancy on new terms; and section 178 of the Bengal 
Tenancy Act would not affect the validity of such new contract. Sarat 
Chandra De Das » Tarapraganna Bhattacharjya E Di 


" reg 


— — — Bengal Tenancy Act, Sec. 109 A—Decision determining ` 


extent of area and liability to enhancement ; See Rent, enhancement of s 


— Ertor as to admissibility of evidence 3 See Admissibility -T 
Severance of tenements by partition—Co-sharers ; See Easement s 





Separate possession, if evidence of partition ; See Partition tes ne 
Shebait and Purohit —Management of debutter estate ; See Letters of adminis- ` 
tration -æ ^ a oh n T e" D 
Skebaltstip, on whom vests ; See Endowment ` as a out 
—  —— of idol, on whom vests ; Ses Letters of administration. ° - iu- 
Sigasture—Document, bound by ; See Registration .. "T - 
— m, eífective— Name occurring in document, not authenticating 
whoje ; See Registration... e "e ret ` wë 
"Sie? Janda, bequest of—-Possession of lands and a village given to wie for 
* mainteoanco==Rent-fros ; See Will w | - we ang 


em 


Vor, SE) ^^ INDEX oF cases, — 


| Speattic Ee ee of TON NY of house E EEN 
. purchaser—Authority to find a | Purchaser. 

An estate or house agent authorised to procure - -a iden has n no implied 

authority to enter into an open contract of sale. He tmust be authorised 


to make a binding contract for sale. ` Such an | authority may be express" g 


ly conferred. S 

There is a substantial difference between an „authority to seil and an 
authority to fnd a purchaser.. Authorising a man to sel! means an autho- 
rity to “conclude a sale} authorising him to find a purchaser means to 
find a man willing to become a purchaser, not to find him and also 


` mako him a purchaser, Durga Chandra Mitra v. Rajeadra Narain Sinha ` ` 


— performance—Trustee entering intoa covenant for renewal which is 


nulisa vires ; Sep Lease... m Di Sec, D 
— performance—Trustee . ahi into contract for lease in excess 
of his power ; See Lease . Ge B sae ` ae 


Stvgding by, what, is culpable ; See Estoppel s m T 
Subrogation, question of, if can be be raised for ‘first time, in second appeal i 
See Admissibility wë se ue oe Si 
Succession- Act, Sec. 187—-Hindu Wills Act. Sec. s.-—Compliance with 
section after institution of suit—Court, if can deal with sult ; See Letters ` 
of administration - E w m se - 
——, Sec. 187—Shebait’s successor suing executor shebait 
before taking letters of administration—Letters of administration taken 
after institution of suit ; Sze Letters of administration e tes 


Suit—Application to set aside order dismissing a suit P See Appeal - B 





— , dismissal of, setting. aside .of— Order dismissing- an application to set . 
aside the dismissal ary suit in force—Second application, if maintainable ; 
See Appeal a. Swe! 2 ae - we ie 


——, maintainability | of Refund of Jürihan. MED no. 


saleable interest in property—Civil Procedure- Coda Mes V of.1908), O.,- 


aI R. 91. 


The plaintiff purchased a certain occupancy holding, EN was PEN 
>. purchased by first defendant, a co.sharern landlord, under a rent decree), 
in execution held under a decree founded on-a mortgage t 


Held, that the plaintiff was entitled by suit to recover back the purchase 
money paid by him to the decres-holder i in the sult brought on the mort- 
gage and in execution of which he purchased the property over which the 
judgmont-debtor had no saleable interest and that he was not limited to. 
making dn application-under the t terms of order 21 rule 91 of the Code of 
Civil Procedure. 


The mers fact that the plaintiff asked for his purchase. money back but 
did not ask for the execution sale being set aside, could not bar his right 
mben it ee found that the judgment-debtor , had no saleable interest in 
the property sold. Prasanna Kamar Bhattacharjee v. Ibrahim Mirza ... 
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Suit, maintainability Of— Suit on prior decree —Declaratory decree. e 
A suit is not maintainable on à prior decree, ^if the relief claimed i in the e 
suit has already been granted by the ` decree” ‘nd could have bèn ~~ 
obtained: by'enforcement thereof In execution’ ~proceedings. 4 
A decree which | merely « declares the fights of partiés and does nof diréct any” 

act to be done, is incapable of execution. In such an event, a ‘separate ^ > e 

suit will lie to enforce the rights-declared by the decree, Syama Charan KR 

Das c. Satya Prosad Chaudhuri ` - "a te oo Coa 
—— for efectrnent—Coirt, ‘if can give effect to’ real agreement between, 

parties Rectification ; See Ejectment, sult for eae er ose we, 411 
-—— for partition—Parties ; ‘Sea Partition — 7 wwe oro 217 
—— for rent, how determined ; See Rerit suit ^ ^77 M "wë 234 
—— to enforce rights declared by decree, if maintainable ; See Suit, maintain- - m^ gp 

KR ability of ian e ws Ü we ver - I0 

—— to enhance rent—Principle ; See Rent, if Inhancible: zoo æ ee wm = -196 
——— to enhance rent—Questions for determination ; Rent, if enhanclble mez, — 196 
—— to recover purchase money. if maintainable ; See Auction-purchaser_ - 132 
Surety boud—Constrncilon— Personal. -liability—Rate of Intcresi--Conrt'à Ey 

discretion. pbi 

A surety bond See by the appellants and addressed to the manager- of- 
the Marwar Bank was in these terms, . - < WI 


** In consideration of your allowing the Luxmi Company Limited, to over- - - 
draw sums not exceeding in the agregate of rupees fifty thousand only (om ^ =~ 
the security of Luxmi Company, Limited, demand pronote in your favour `" 
of date), we hereby pledge for the Separinent on demand of the said over ` 

.. draft &e., &c; Www? 7 - - : ; = 

The appellants signed the bond as directors of ENA y Company DN Bas 

Held, that the bond created a personal liability. ` i 


Under the Code of Civil Procedure, there is a discretion in the Courts as to ` 


- the rate of interest to bo awarlled. Pansa Lal e. Nihal Chaad .- «^ e E “5 
——— bond, construction of —Creating personal liability—Bond geet by - 
director of company ; See Surety bond m m T = 8g 
Symbolical possession, delivery of, effect of—Persons not.pa:ties to suit or,exe-, 
cution proceedings ; Sce - Limitation: vc NET us wm 472 
—— possession, delivery of, effect ose Reen. sale. „purchaser < 
. Persons not parties ; See Limitation n vm A9 


Teaaacy, nature of—Mutwalli in excess of his power “granted lesse —Coyetaat ` 
for renowal—-Rents and profits appropriated to defray the expenses | E 
of mosque—Holding aver— Transfer of Property Act, sections 106, 16; SN 





See Lease, | D is ^4 deca 48. ^? 
right transferee of, if c can maintain appeal—Right questioned By A 
Benamidar ; Ses Benamidar ae Ss me 49f " 


Tenant if can be added as ‘party to execution’ NET UN for the "ascertain- 
ment of mesne profits; "Land let out'to tenant pendente Jite-Civii 'Pro- ` 
cedure Code, Spc: 47 O; 32: R. 10 5 Ser Procedare ~ "ée" Ba" 543 


E - . < 
H D 


H 
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Tenant, if can claim a right of easement based on immemorial user, against 


his landlord ; See Irrigation bes " ote P 
Teuants in temporarily settled estates, rents a how enhanced; See Rent, 
suit. for n Ss Bé D Sé in 
Tenemeats, severance of, by partition—Co- iub j See Easement - 
Teuure-holdet, rent of, how enhanced ; See Rent, enhancement of ave 
Thak and survey maps—Part of bed of river—Permanent Settlement ; See 
Revenue, assessment of ... m wae 


Thak khasras, statements entered in—Evidence ; See Adverse een aa 
‘Thikadar, position of—Thikadar failing to collect rent from individual tenants ; 





See Adverse possession — ... As ae - 
failing to collect rent from individual tenant, if creates adverse posses~ 

sion against proprictor ; 3 See Adverse possession a oe 
Thtemb impressionse and positive evidence of witnesses, comparison of ; See 
Estoppel eg " ooo sie - ^ 

To Speak, duty to, when arises ; See Consent decree . - "m 
Transfer, fictitious, of property—Party admitting but asking to have his act 
undone—Relief 3 See Bonami ET m we 

—— —— in fraud of creditors—Fiaudulent grantor, if can recover from his 
transferee ; See Benamidar Sie D ws M 


Transfer of Property Act, Sec. Sg—Attested—Admission of signature by 
mortgagor —E xpress denial that the document was signed in the pre- 
sence of attesting witnesses ; See Mortgage ` — ii -— 

— —— ——, Secs. 106, 116— Tenant taking successive leases 
from mutwalli—Lessee holding over—Rents and profits appropriated to 
defray the expenses of mosque—Covenant for renewal—Tenancy, nature 
of ; See Lease se D - se - 

— —— — ———— — — , Sec. 108 (c) — Unqualified enjoyment ; See Lease 

, Sec. 108 (c)—' Without interruption'—Lessor, 

when liable for interruption ; See Lease 








Transterees, prior and subsequent, from the certificated guardian of a ward, 
rights of—Subsequent transferee obtaining the sanction of the 
District - Judge—fPrior transferee not obtaining sanction of District 
judge but obtained confirmation of execution Court under section 305 

- of the Code of Civil Procedure of 18824 See Transferees, rights of de 

— — ——À, rights of —Transfers by certificated guardian of ward—Trans- 
fers with and without consent of District Fudge—Guardians and 
Wards Act (VIII of 1890), Secs. 29, 30—Transfer confirmed by execu- 
Hon Court under section 305 of the Code of Civil Procedure (Act XIV 
of 1883)-—Reimbursement. 

A subsequent transferee of land from a certificated guardian of a ward, 

e who obtained the sanction of the- District Judge under section 29 of the 
Güardians and Wards Act, cah treat-the prior transferee from the samo 
guardian, who did not get the sanction of the District Judge for such 
transfegbut obtained confirmation from the execution Court under section 


305 of the Code of Civil Procedure of 1882 (corresponding to order ase 
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rule 83 of the Code of 1908), as person without title; but before he can- '.. 
get back the property he must reimburse the prior. transferee whose . - 


money has benefited the infant. 


* Under section 30 of the Guardians and Wards Act, ge of immovable 
4 property by a guardian in- contravention of sections 28 and 29, is voidable; | 


that is, liable to be avoided in a proper procéeding. Consequently, when 


the person affected by such a transaction seeks to avoid its consequence, | 


be is in the position of a person who seeks equity and must do equity. 
Thus, not only can he not ignóre the transaction but he must offer to 
reimburse the prior transferee whose money has benefited the infant. - 


PAGE, 


“The scope of an enquiry under section 29 of the Guardians and Wards Act, `- 


is entirely distinct from the scope of an enquiry under section 305 of the ` 


Code of Civil Procedure of 1882. When an application is made under ser: ` 4 


tion 29 of the Guardians and Wards Act to a District Judge to Sanction a 
proposed alienation the matter to be considered is the benefit of the infant. 

When an application is made to an execution Court to sanction an inten- 
ded transfer under section 305 of the Code of Civil: Procedure of 1882, 
the matter for enquiry is the protection of the execution creditor. Com- 
pliance with the provisions of section 305 of the Civil Procedure Code of 
1882, should not consequently render unnecessary the fulfilment of the 
requirements of section 29 of the Guardians and Wards Act,-In a case 
which falls within the scope of both these provisions of the law. Dijen- 
dra Mus Sarma v. Manorama Dasi- ia se $ zen 


——— - ot tenancy right, if can maintain appeal—Right questioned by 


Benamidar j See Benamidar Sé 


DI m HI 


. Trespasser, if can.add to his possession, previous iüdepeudent possession of 


another trespasser ; “See Limitation — 


zer DI DI 


Trustee—Temple property — Trustee! s claim as personal acquisition —Onws 


—Paimash and settlement secords—Conduct im suit— Concoction of 


accounts— Removal of trustee —Code of Civil Procedure (Act d of 1908) dë 


s. 92. 


A Dharmakarta. is literally and no more than the manager of a charity, and i 
his rights are never in a bigher legal category than that of a mere , 


trustee. 
* - D 


Where the discoverable origins of property show it to be trust property. and 
the trustee claims the property as his personal acquisition, the onus is. 
heavily upon the trustce to show. by the clearest and most usimpeachable 
evidence the legitimacy of his personal Acquisition. 


is ^ 


n 


Trustees claiming private ownership of the trust ‘properties and resisting .; 


their recovery for the trust cannot be permitted to, continue in office tô 


administer the trust ; more so when they are guilty of seriously reprehen- , 


sible conduct, such as concocting accounts, in the course of the suit. , 


T. P. | Rangachariar v. C. N. Envalappa Mudaliar "T Bu" 
— — ‘Claiming trust property as his personal acquisition—Burden of goot ; 
Gee Trustee en DEE w w den 
e: 
" . 
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“Trustee entering into contract -for lease, in excess of his power—Specific 
performance ; See Lease. ase ‘ee S Si 48 


—— entering into a covenant for renewal, which is slira vires Specific 
performance ; Sse Lease w Sis ae Se So 48 


Usage, how proved ; See Contract of service Di - - 256 
——— in particular trade—Evidence ; See Contract of service .., ds ~ 256 
User, evidence of—Modern or ancient instrument—Language employed’; See ~ 

= Evidence, admissibility of Sc ss bs de 243 


Vendee, title of—Sale of immovable property by Chairman of Municipality— 
Presentation for registration by Chairman only—Bengal Municipal Act, 
Secs. 29, 34, 37 ; See Registration ... ase m was 109 


52 and 53 Vict. C. 49,°Sec. 11 .. in Sé "T te 444 


Voting. right of—Member of a joint Hindu family—‘ Person’ — Bengal 
Municipal Act (III B C. of 1884), section 15. 


A person, being a member of a joint Hindu family, if otherwise qualified to 
vote, is entitled to vote under section 15 of the Bengal Municipal Act. 
Chairman, Dacca Municipality v. Krishna Das Nag Pa SS IER 


Waiver — Court not given jurisdiction over subject matter, objection as to; 
See Jurisdiction deg KR D " te 124 


Will—Construct‘on—Bequest of “Str? lands— Possession of lands anda. 
a village given to wife for maintenance—Liability of village to assess: 
ment of rent—Oudh Rent Act (XXH of 1886) s 107 G. 


"A Talugdar in Oudh by his will devised his estate to his nephew and 
provided that his widow should be given five hundred rupees per mensem 
from the estate besides the '* Sit lands in her possession. Before his 
death he gave his wife cultivated lands in her eight villages and an entire 
village for her maintenance and put her in possession. In respect of the 
village (the subject matter of the suit), he petitioned the Revenue autho- 
des to enter it in the name of his wife as ““ maufi" or rent free land and 
the entry was accordingly made. At the first regular settlement the 
village was entered as '* Sir" in the possession of the wife, butit was 
since entered as '' maufi." On the death of the testator in 1912, his 
nephew, who succeeded under the will, sued the widow to have the 
village assessed to rent under the Oudh Rent Act S. 107 G : 


Held, that the word “ Sir’ used by an Oudh man, includes also whole 

e villages assigned for maintenance and is not confined to the restricted 

e meaning given to it in the Oudh Rent Act and that under the will the 
widow held the village rent free as proprietor for life. 


s «Their Lordships strongly condemned the reckless waste of money for print- 
ing unnecessary and irrelevant record and expressed a hope that the 
Judges of the Court of the Judicial Commissioner will take such steps ase 
will preveng in the future the continuance of what their Lordshigg con- 
sider a scandal and a hindrance to the proper administration of justice. 
Rani Bijai Raj Kunwar v. Thakur Jai Indra Bahadur Singh ... - gi 
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The Calcutta Law Journal. 


SIR JOHN GEORGE WOODROFFE, KT. 


It is with genuine regret that we bid farewell to Sir John 
Woodroffe. By his retirement not only does the High Court lose a 
great judge,“ but India loses a real friend. It-was no idle boast 
that he made when he said that India was his second home. Td 
India he gave of his best, and his great talents were ungrudgingly 
devoted to an exposition of her ‘history and her civilisation, of her 
religion and her culture. Of his work and worth as a lawyer and 
a’ judge, he has left | a record which will’ shed perpetual lustre 
on. his namā. 


To us his loss is a personal one. Need we say that we whole- 
heartedly associate ourselves with the tributes which were paid 
to him both from the Bench and be Bar on the last day that his 
Lordship took his seat on the Bench. We publish a full report of 
the ceremony of that date, as also a short sketch of his career for 
which we are indebted to a lay contemporary. . 


Sir John George Woodroffe, who was for 30 years connected 
with ‘the legal and social world of Calcutta, belongs to a well known 
family of which he represents the third generation in India. He is 
a son of the late Mx. J. T. Woodroffe, Advocate General of Bengal, 
a grandson of Mr. J. Hume, a former Chief . Presidency Magistrate, 
Calcutta, and a relation of the late Mr. A. O. Hume, I. C. S. one of. 
the founders of the Indian National Congress, He is also a nephew 
of Mr. J. T. Hume formerly Public Prosecutor in Calcutta, who 
recently retired from India after 57 years of active service in this 


. country. 


“Mr, Justice Woodroffe was born in 1865, educated at Woburn 
Park and University College, Oxford, and called to the Bar in 
1889. ` The same year he came out to India and was admitted as an 
advocate of the High Court at Calcutta where he practiged until 
1904. dn 1896-97 he was. appointed Tagore Law Professor in „the 
Calcutta University. In 1903 he was appointed Standing Col 


at 


H 
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Jo the Government of India, "T in 1904 was elevated to the Bench 
“Oty which he sat ‘eontinudusly. up tó, the “present year, n. grs t “he 


“officiated a as 3 Chief! Jastice, and was knighted i in ‘the same year. MS 
^He built up a, i substantial | ‘practice. at thé te and is thé ‘author 
"of ‘four legal text books recoghiiséd as. standard works throughout 
"Indis, viz., the "well: know ^ Law “of. Evidence, his Commeniaries 


SE 


‘on ‘the Code of Civil Procédure, add his treatises on Receivers ‘and f 
. on Injunctions. ` "A6 a Judge. he” was always distinguished by his 


“independence and ' acünien, ‘but it is, as ' à student of the Indian 
religion, philosophy and culture i in general that Mr. Justice: Wood- 


. Toffe will be pethaps- most widely known. He may in particular 


be described'as a ‘pioneer Of research as regards the Tamstra: Shastra 
on which:He is: a “recognised ‘authority. He has published - under 


his own nátüe or pen-riame (Arthur Avalon) ‘some 25 volumes on A 


- thése subjects; ‘and his works '*' Is "India Civilized?" and. Ke Varata 


-series explaining-succinctly some géneral philosophical- pinciples-o ol : 


Shakti", now in their third edition, ‘have . had a wide - circulation, 
His latest work - The--World as power reality" is the first. of a 


the DE of Shakti from the Vedanta pandhoh, 

CSir J ohn ‘Woodroffe’ 3 PETER is distinctly Seege? arid allthis 
writings aim at.the stemming of the onrush.of European : civilisation 
in $0 fi far RS it threatens “what is of value in Indian life and tradition: 
One might almost go so far as to say that he favours: a retütn to 
the days of Manu. Hé has contributed to journals a and has lectur- 
ed widely on Indian subjects, some of ‘his. addresses. and. essays 
Being- -colléctéd-in his Bharati Shakti and 'óther" works. ` The: theoso- 
phical Journal ‘le Lotus- Blew’ ` Fecently publishéd his ‘last lectures 
oh'Hindu Culture given’ at the Musee" Guimet, ‘Paris, : in October 
lást- year. In réognition of his work i inthe interest of Sanskrit Litera- 
ture he was accorded some year ago: the title of nm Tantrabhusaina’” 
by- -the Shribharata ‘Dharma Maha’ Mandala’ of "Benares, and: dé ‘was 
later on “honoured with ‘the: títle-of' '* ‘Tantiavachaspati”’ by did. 


Pandit Sabha of the” Great Teriple of Jugganstli df Puri." | E Ska 


Sir John “Woodroffe was formerly " a member, .pf the Board o of, 
Examiners, Calcutta, and nominated “member of the Convocation 


of Sanskrit studies and: a "Fellow" of the ‘ "University of Calcutta." He. 


was “also one of the’ Founders’ and drew dp the , constitutio, af tt the, 


Oriental Society’ of Indian” An and was for several years itg Presi-, 


nes ° “He was GEN Vice- e President of, the Indian, Soaipty, Lon. 


Vac Kt oo "Ug og woopROFFR. ` EI 
dii, a member rat the "forte? ‘Art t Commitee, Indian A Museum, and 
dá member “of” the Frend? ` Society: * Les Amis de Lorient, at 
Paris, ds also of thé Council of thé Leagué of ‘Service, London, an 
English society the Purpose of, which is the bringing of the Arts 
‘into everyday life. He has been Chairman. of. the local branch | of 
the Trinity College Board of Music ' “and was honorary President, of 
“thie Calcutta School of, Music and a ‘member of the - French Society, 
‘of “both ‘of which institutions, [Lady “Woodroffe, whose musical , 
talerit wil always | bè remeribered in n Calcutta, was one ‘of the Foun- , 
deri- 


QUE dé aS en 


2 


] eigo o * Tar f. | 
i Sit John Woodroffe as: shown. pun interest in "the Ihdian. 
economic problem. in şo far asit .relates.to the. cow, the state of. 
which he has more than once, said reflects the state of India. He 
` was be President: ¢f the. First , All „India Cow, Conference in the 
winter, of 1917 and the President of. the, Association which has. 
grown out of that conference. |... DEE H 


- During the past few, years. he has - EE Bimel ‘entirely to the. 
| field of Oriental study which he has,made. peculiarly, bis own, but up, 
to a ‘few years ago he .was, with, Lady, Woodroffe whom he married 
in 1902, a prominent figure in social and musical circles. In pri-. 
vate life Sir John Woodroffe has long been esteemed: by those who 
“have been admitted to his friendship,-and is known. to be a sympa- 
thetic and liberal observer of social and pontica amdon in India, 
and elsewhere. ef E : ut ag : 


: Farewell to Sir John Woodroffe. 


` A farewell address, on ##laf paper and . Murshidabad sil de 
corated with Indian gold embroidery, and enclosed in a casket of 
solid’ ‘silver with gold inscriptions, was presented to Sir John George 
Woodroffe, , on the 31st August, 1922, by „the Vakil?’ Association - 
on the occasion of his retirement from the Bench.. 


.. Mr. Justice Woodroffe ^was: acconipanied on the Bénch- a all 
the judges of the High Court, and -the;^Chief- Justice’s - Court, -in' 
which the presentation- took place, , was crowded with: members of- 
the legal profession and the public. ` ‘The Chief Justice, Sir Lancelot 
Sanderson, presitled. ` 


ech the: ‘sides. of the. casket were e representations in relief of, the 
High. Court,’a. ‘cow being milked, the Muladhar (the -seed of the’ 
dantis) and a Pandit reading the Sastras i in fal leaves, e@r the: 
lid “Were” ‘the Scalés of Justice, and at the’ bottom Wawa farmer EN. 


a plough. ` 
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The address, which was presented by Babu Basanta Cooma 


Bose, President of the Vakils’ Association, was as follows ` 


"It is with feelings of the deepest regret that we, the Vakils of ' 


this-Hon’ble Court, approach your lordship to bid you farewell on` 
the eve of your retirement from the Bench. | 


-“During your connection with this Court, first as an advocate” 


for 15 years and then as a judge for 18 years, you have, by your | 


suavity of manners, your attainments and, above all, your sympathy 


with the people of this country, earned the esteem and gratitude | : 


of all who came in contact with you. Your strong common sense ] i 


and thorough knowledge of the principles oflaw, combined with 


your unfailing courtesy, strict impartiality, and an earnest desire 


to do justice, made you an exemplary judge. Your retirement will. 


bea decided loss to the High Court of Calcutta, nay, to the whole B 


country. 


* Amidst your arduous duties on the Bench. you have also found 
time to enrich legal literature-by many. valuable contributions, -both 
as commentaries and as original works. x 


“We cannot on this’ occasion omit to express our grateful ` ap- 


4 


preciation of the good work done by you to our country im other i 


spheres of action. The Indian Society of Oriental Art, which has 
recently secured the recognition of the Governmént will bear testi- 


mony to your solicitude in the cause of the neglected arts and crafts `` 


of the East and of Indian painting and sculpture. In the domain:~- 


of religious philosophy, your labours have removed the ignorant 
obloquy from the Brahmanic Scriptures known under the name of 
the Zan/ras, and the erudition and scholarship you have brought ~ 
to bear upon your -exposition of this abstruse subject cannot fail 
to excite the wonder and admiration even of those outside the 


Brahmanic fold. S 


“It is not possible to enumerate here all that you have done, 
but we cannot help mentioning one other matter, viz, the fearless 
impartiality with which you repelled the aspersions cast on the civi- 


M ef 


f 


lisation of India, with its historic past, and the thoroughness ma E 


which you have done it; 


‘In conclusion, we beg to assure you that your, large heatt 
and even temper have earned for you the name of Ajafaskatru. , We 


heartily wish you a long, happy, and brilliant future—a future in, - 
which, we doubt not, you will make further contributionssto the | 


adrancement of Truth and to the welfare of India,” 


sh 
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Me: S; R. Dat, -Adoorate-General, on behalf of the Bar, and 


Babu Mohini Mohan. Chatterjee, President of the Incorporated. Law 
Society, associated themselves with the expressions of regret at Mr. 
Justice Woodroffe’s departure. 

The Chief Justice remarked that the Judges had already on 
another occasion expressed their sentiments towards Mr, Justice 
Woodroffe. It would not therefore be seemly for him to repeat 
that which they had already said to him. They were glad however 
to havé this opportunity of associating themselves with what had 
been said by those who had spoken on behalf of the different 
branches of the legal profession. 

It was with great regret, the Chief Justice added, that they 
regarded ‘the retirement of Mr. Justice Woodroffe, not only from the 
personal point of view but also from the public point of view. His 
retirement would undoubtedly cause a great loss to the Court. 
They had, however, the confident assurance that though he person- 
ally would not be with them, the good work which he had done in 
the Court and in India would provide a fitting and a lasting memo- 
rial of a learned and an upright judge. They joined with the legal 
profession in wishing him many years of life, in which he might 
enjoy the repose which he had so well-earned. 

Mr. -Justice Woodroffe, made a feeling reply, in the course of 
which he said he was indeed sorry to leave a:country in which he 
bad lived.the greater part of his life—for some 33 years—and which 
was. for this and other reasons a second home to him. 

“Though circumstances compel me to retire, " he continued, 
"Iam glad that I do so with a knowledge, that my work as a judge 
has satisfied you, and that I have your good wishes. If I have been 
able-to -carry on my judicial work it is because you have been my 
collaborators. I thank you for your help and courtesy. What I 
have done is with your assistance, for the relation of Bénch and 
Bar is that of co-operators in the work of justice. 

“You have also spoken of my work in the propagation of a 
right understanding of the great civilisation of India. This also 
isa work of justice, though in another sphere. I have been moved 
to undértake it by reason of my affection for the country, as also 
because of my great debt to it, both material and intellectual. 
. This’ ‘is—to’ use a Sanskrit term—my Anzia Rina. Justice is here 
also correct judgment, that is, the discrimination of what is true and 
false, of what is worthy of praise or reprobation, with confpleie 


impartiality and freedom “from ‘all racial, national, and fredal prejt, ` 


dice What I owe to India cannot be fully expressed here, 


o 
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mt thank you ‘for Sour good wishes ‘ for” mj future, which” 1 
"heàrtly reciprocate tiusting also that I ath "nit. to-day saying 2 at 
farewell to you arid your country,” but that” 1 may see both i in’ some: 
meighbouring year. If unbappily this'be. not so, ‘I will say goodbye 


ee ae EN 


nd with: it E ask k you to pou my soot fishes aad, my thanks.” aS 
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| “REVIEWS, d c 


The Law of Approvers by X P. “Mahadeva: Alps. published 
by the Law. Printing . House and. the Lawyer's Companion Office, ` 
Mount Road, Madras, 1922, Rs. e :—The principles which underlie 
. the Law of EE are few in number, but are diverse in ‘applica, 
tion "No branch of our, Criminal Jurisprudence | has given rise to. 
Éonflicting rulings. ‘so profusely as the ` cases where Courts, were, 
called upon to apply rules of evidence to the „testimony. of appro-, 
vers. Mr. Aiyer has lucidly and succinctly stated the, effect. of these. 
decisions and’ has élucidated them by, reference to. provision c of. the’ 
English law. “The. book may "be. divided broadly into two parts,- 
The first covers the, first ‘three chapters. which treat. the question of 
secution for perjury. The Second part discusses questions, “of corró-. 
boration ‘of approver's evidence and the value” ‘of approvers’ . confes. 
sion. The whole law on the subject i is summarised in a series of. 
37 propositions enumerated at the end of "the volume - Tha book, 
will repay careful perusal. mere NE PIE 

THE. LAW OF CIVIL. A?PEALS IN BRITISH INDIA by Nand: 
Lal, B. A, -LL.D,. published by- the Lahore Law- Journal rgazgi-—4r 
This.is a. handsome volume, of more thah 800 pages’. devoted to:the: 
exposition of an important. branch of: the law which. is of daily: 
application but has not yet been systematically investigated An this; 
country. Dr. Nand Lal has collected, analysed. and arrangéd’-all-the;' 
relevant authorities., . The subject is. divided ` under appropriate? 


NUUS 


heads. and we have, not been.able to,discover any: topic whith-has nott * 2 


come under discussion.. . The classification i in.-the first instance. isu 
made according to. the forum of the, „Appeal, such as,- First. Appeal;. 
Second Appeal and Appeal. to, the., . King, in. Council «In addi: 
tion to this , we have -appeals, classified. according’ e to-« their: 
Abject matter, such. as "appeals. Jon awards : and appeals from’. 


Yo RXEVES Mä mmm... dH 


various orders: under special statutes. ` There.. is thus unavoi 
daly” some Gross | division , hut it is obyious, that an. attempt 
at logical, division would baye. been less useful. to. the pro» 
fession. We jave tested , the. work in various places and found.it 
fail “and accurate. - The. statements, ‘of. rules deducible from “the 
decisions are-clear-and concise and they are illustrated by reference 
to the decisions which appear to have been collected from all the 
available Indian Reports. The work is indispensable to practising 
lawyer. But whether any law student can venture to attempt to 
master its. contents seem. extremely doubtful. The question is^ 
worthy of consideration w'iethef-a shoftér volume may not be use- 
ful for students, reference being made only to leading decisions. 

"^ MAYNE QN HINDU LAW AND USAGE, ‘oth Edition by the 
-Hon'ble Justice Coutís Trotter, M. A. , published bi. Higginbotham 
Ltd, Madras. Rs. 25 :—We welcome this Deg edition of the classi- 
cal work of Mayne on Hindir Law and ` Usage. The wotk was 
first published in 1378 and has been used extensively’ since then by 
inémbérs of the profession: of all ranks. ‘and ‘classes. lt was sin- 
gular triumph’ of authorship when a lawyer not .conversant with 
Sáriskrit brought forward a work of unique valüe on a subject based 
ultimately on ‘texts and commentaries written in Sanskrit. The 
truth ‘is that Mr. Mayne had intuitive “insight” into the’ fundamen- 
tal principles of Hindu: Law and ‘grasped their full” meaning far 
more accurately than many a professional ‘Sanskritists. ln, addition 
to. this he bad an excéptional power of exposition which enabled him 
tó'state and elucidate many an apparently unintelligible doctrine. 
To ‘re-edit such a book by: such an author is more or less in the 
nature of a hazardous adventure. Thé ‘eighth edition which was 
prepared by Sir Sankaran Nair—whose name by the way is not 
even: mentioned in thé Preface’ to:the ` présent editioni-enabled us 
to-realise: the difficulties -of-the' task. Thé- present edition which 
has been-prepared with loving care by Mr.’ Justice Coutts “Trotter 
with-the assistance of Indian scholars (whose aid is handsomely 
acknowledged) has perhaps'been-moré successful. The new edition 
undoubtedly-brings up -the-law.'up-to-date and attempts to state 
the tules as they would. have been stated by the original author hàd 
he.been.stitl alive. Vet the: result'achieved is wot’ wholly satisfac- 
Jor ‘If-we take a particular passage we cam find no indication 
how: much of it is- Mayne and how much some ‘one ‘else: ^ There i is 
also'an 4inavoidable-tendehcy' to patchwork.- Wè may refér for 
instance togthe passage at pp. 800-805 where the questton of the, 
right-of the illegitimate son to suceeed-to the estate of the putitive , 
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father is discussed, Reference is made to the recent Fall Bench 


decision in Rajani v. Nitai I: L. R 48 Calc. 643 and yet phrases 
are allowed to linger here and there which were appropriate before 
the decision of the Full Bench was pronounced, Difficulties of this 
character cannot perhaps be altogether avoided and have been 
emphasised by successive editors of great works like Story on 
Equity Jurisprudence and Jarman on Wills. It must not be taken 
however that we have the remotest desire ‘to depreciate the "value 
of the new edition. In our opinion it bears ample evidence of solid 
workmanship and the editorial labours will help to prolong the life 


of what has always been regarded as a striking. contribution to c 


Indian Legal Literature, 


OBITUARY. AQ oe "E 


It-is with profound grief that on the re-opening of the High 
Court after the Long Vacation we have to record an unusully heavy 


death roll in the ranks of the legal profession. Sir Syed Shamsul. 


Huda had no doubt severed his connection with the High Court 
some time ago, but so intimately was he associated with it for the 
best part of his life, and so universally loved and esteemed he was, 
whether at the Bar or on the Bench, that his memory will be an 
abiding possession with us. He belonged to that rare type ofa 
Mahomedan who felt, and made others feel, that he was an Indian 
first, and then a Mahomedan. In Babu Atulya Charan Bose, not 
only has the Vakil Bar lost one of its recognised leaders, but we 
have lost a personal friend. Endowed witha rare suavity of man- 
ners, and possessed of a Warm heart, his great abilities ensured for 


“hima position in the profession, i in which ‘he enjoyed the unstinted 


confidence of the Bench and the Bar as well as of the litigant pub- 
lic. The death of Babu Hiralal Sanyal . at’ the early age of 45 is a 
tragedy of the deepest poighancy. Quiet and unobtrusive in 
manner, he had an intellect of unusual "keenness, and was a very 
conscientious lawyer. Babu Satish Chandra Mookerjee was another 
quiet, good man, who will be sadly missed by all: who knew him. 
The death of Mr. R, Braunfield removes not only a land-mark from 
the Bar, but a prominent figure from the public life of Calcutta. It 


was rarely that one came accross a man of such wide and varied 


culture, or of such liberal views and generous impulses. 


We offer our Condolences to the members of (he bereaved fami- - 


lies, m" : sides l D 








The Hon'ble Sir John George Woodroffe, Kt., 
Jndge, High Court, Calcutta. o a 
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NS 5 d "m Fany mes by any j High Court under the Letters 
Patent’ Ging ý Go od E Ma wise, "every | ‘person Ze 
het inaner, < Dier? Tet "as an i E TNCS on on the ‘roll of i any. 
Hih Ce Aib wa di We) LEHER H Pateiit o or under section 41 ‘of! this 
de shal be aie dto eile i in All waiters in n the » Original as as well’ 
as’ Ndpcllite jg grstiiéiton of tie" dea on bi roll. ‘of which he i is. 
ance je zar 5 iue ALOBI CAE) Sa tat ene pxUpE d eiTe f 
enteted. . ' 
(2) Every ‘such ` Advocaté” of Arie? shall ‘Bes entided to practise 
iri'all'the/Coürt»sübordingte-to'thb Colirt' onthe- roll Of “which ‘he 
je 'enterelijifandi-in! dll: Lëeeeghe offen sitüate within the local: litoite 
of the'appellite jurisdiction of such "Court "gt, “nevertheless tol 
thd tul? vid! fotoe” relating: ré: Dat user! “in ‘Which “the Court! 
of offite is'té-be al dresgcht be pleadéré'or ‘tévendbagents}: and Age? 
~ e. Gids €nteréd Vwhid ordinatily!piictises' ih (RE Court‘on Lho 
rr af sihictfheds entered! ut some" Coutt subordinate thiereto'shall; fot! 
withstanding! anything’ Herein xcontainied\ be! Stititled~ ad such! ta! 
drëm ar “Court in! British India*otherthai’a® High ‘Court 68? 
whose Poll te'is riot "elteréd, "op withthe? fériissioh'of-the Coutt 
` intanyh High! Court oi" whose’ roll" hé^zis ot ‘enteted, and. int any 
revenue office. Julossg Aer afar OF borod Se 
A(g)Adyocates and Meer entered on the rolls ofany: ‘High Gout . 
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shall, in the conduct of cases, have pre-audience according to the 
respective dates of their enrolment." ` 


Statement of objects and reasons. 


The distinctions between Barristers, enrol'ed as Advocates, and 
Vakils, practising in the different Indian High Courts, in the matter 
of professional rights and privileges, have long been the subject of 
adverse comment. 

Whatever the initial reasons fot inequalities Eesen: on differences 
in law, procedure and language in vogue in the highest Courts in 
the early days of British rule in India, there can no longer be any 
justification for their continuance, particularly in view of our insis- 
tent demand for the recognitions of indigenous (aleng in every other 


branch of lite. The injustice of the position is known to have struck, 
some of the distinguished legal and educational authoritizs in. Eng- ` 


land also, who have favoured the suggestion for the establishment of 
a self contained Indian Bar, on the lines of Colonial Bars, to which 
Barristers and Indian-trained pleaders would be admitted on equal 
terms. This very idea was mooted in the Legislative Assembly in 
February 1921, ina Resolution moved by Munshi Iswar Saran. 
The present Bill does not, however, seek to give effect to the ambi- 
tious scheme put forward in that connection. It may be looked 
upon as a tentative measure which, while retaining Advocates and 
Vakils as two distinct classes, only seeks to remove the principal 
disabilities of the latter. It will enable Vakils to pracjise in all 
matters in the Originl Side of those High Courts in which they are 
not so authorised at present. It will also do away with the prac: 
tice under which Advocates take precedence over Vakils, ` irrespec: 
tive of their length of practice at the Bar. 


hos 
. The distinctions which this Bill aims at removing owe-their: 
existence either to rules framed by the High Courts under.their' 
Letters Patent, or otherwise orto rules of practice recognised.by’ 
them. The reforms which the Bill has in view could therefore; be 
brought about by the High Courts themselves, As matters stand, 
however, the privileges and disabilities of the Vakils’ are not the 


same in all the High Courts ; and much as uniformity į- desirable 


in these matters, there is no-machinery other than legislation which. 


can secure it. Moreover, it can be claimed that the present Bill i$ 
the-reflex of strong public opinion ina matter ot -some national. 
imp8rtance, which the Legislature more than any other authority 
ës bound tB take into account. 4 
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. jghould be -protected: Sectigna~3,, Sisand 38 of Act IV of.1882, 


: tra designed to p Gei tect Gaz Gë m ocent translet q — 0 ze RIO, 
' ej In; England, pdey;the.sfatute Of (aleng ah a Ga Bt 
^ Section 2a )aitnis enacted, thet transferases from, litigpting sperties . - 
` taking without-notice of the, 4s, shallinot bé Affected.by stheadiuds, 
^ ation, tipless ehre registered and..regegistered: ep Dag 2 em 
hee registers &re-oper :to.iingpectiontobyoinfenrling purehásersson 
payment of a small, f fee Lag.andj46: Ngetos Sing Setra A Di 
LANG e saatan principle riche REE, HA, dear? 
$ AONO transferee, adi 19 enoiervoiq sih "esouboiqam, llzoizaz3q. eid T 
In India, there i is no registration. ‘of, the deny Dri Story Ad thi 
Lis prétred {4 be attentive, te, mu pase dp the Cuts of 
Bi sho state, or soyereignty here, ht residen, Rut, Gan had 


on of law as that which says. *lgnorange of; DH e ORGUBE. - 
‘The fact is that not only the man in*the street’ does not know what 


law Ze ibut 748 A leárned ‘wigs’ ^ wrangle and “collide ‘in utter 
ea éach other, óvertürning the learned ‘file’ of age-long 

m and stumbling and blundering into another folly ` “of their 
own/make,' The Sanskrit saying is more bottomed in fact and 
‘sanity. ‘The principle ‘of law is~hidden- in “the: darknesa of the. 
‘eave the very Gods do not know it how will mere mortals grasp it S 


"Fhe Registers kept i in civil Courts do not classify suits according 


. to the village where the. property is situate, Iti i$ thus very difficult 
‘fo find out’ ffon them! GüdtHer A shitig Bendis about'& certain 


SE EX ghs ORA en. MEAS EE BING iji sult 
E 


iter» to, be Kept according fo will agen Buk e, REAP A 

^ suit 19 is- situated i in more’ Fe: one gc, F suit, t ereo SaN 

! WO Sod 1 in an urt PER “thos Se EU sdictio: a za 
rane ie d Cau ` E pu ga Sort 
d Wir D tee Së ZS can be E Sch OF Spe, gg 
ee eget Tg inne aet 
E m TA i i ropenty di ou, ED 3 isi SAB Eo REGIA BY, 
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i E E mip he l Er BE el Tut dE PEPE GA dra SD ones 


Saon $ GÄR hese aoe gut, re iter, Gin, kepty Alphabetically o 
Ke nged grcording to villages, ili, facilitate Giedi bad a oe 
ee, The E RH SAY’ 06. sore. by. Aysisting: op 
UEM ihe B. a But. D ig fhat ng: sue KE R 
d, KA people E Vë Sa Baue Et Pending Wisa Von Ape canpat 


emselves-of same without he. most Ge gefa - 


x costs. e Lis  peridens. thus works- great: hardship -en- 
. ^5 *rs20ani 2 i eiinDex cele buixr&at 1o 25 Boalt CET juff 
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| “apatraints, o en-elienations as possible; ;Property.of a nation , ought to 


Giycu Jateiss-freely; as possible., Şections-to and ra (Act IV; of 1882) 


.. _ Tecognisy.this interest of society... The doctrine: of lis, pendens ‘ties 
_ the. property, dmithe- hands of the,litigants during the whole-pro- 


verbially,leng delay of,law, ,;-It is indeed, true that the alienation is 


H notivoid but yoid.on]y. as against- the. successfullitigants. - If. the 


defendant confident: "ob bie good title -sueceeds in convincing-the 


D -alignee of his good title, he, shall, get full value of;his property. < But 


SE in theory. the decisions, of law-Courts.are a-matter of certainty, 
n n practise; it: E always: considered. asza yery risky job, ` Very few 
are cen and.bold enough to.prophesy the .final^adjudication. 
“Varying, are-the Shrutees, ; yarying.-.the Smritis, nota, Rishi whose . 
word is,gdspel” roe Q8 et area a! KE A seen, en o4 ^ 


^? Aolitigantifinds ‘it very-hard to‘secure-the full valué of: bis! pro- 


` perty/and’has = to ' part! with’ it'át'a considerable undervalue. -' By 


instituting false suits, a restraint is put on "another ‘and ke cannot 


P realize the full valüe-of his property or whatever he'can ‘get’ at’ the 


. tirheztof:c his» ütmiost:need,.; Suits under Order 2r, Rule br Code of 


Givil =Procedurey : 11908; -ara ^qmostly* such. suits which ‘enable the 
qeu d to xard off sthe Sesa hale Nola Ee ‘fully 
hisvdues.2l/) senasa 7t M pups Med Me aptum cut 


iq England 4 there i is'a provision. for- -racating, ‘tegistration “of the 
Schär the’ Goüst i is satisffed that the" Suit is not being: proséctited 
Pond hides it órdérs ioi Tégistratión fo be annulled“ (1860; 43 and 
24 Madii" Cv Sa" Thêre is” nó‘ "such provision in^ “this 
dhen rand it is possible here to stop | the "healthy circulation of-the 


Ki the ation; by instituting’ “false and vexatious ‘suits. It 


-, H Met that the CO ie ultimately ` disiiisséó, but the mischief is 
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H cloud" Se cast "On! tlie" title'of real owners and” they ` are 


"gendered WËTG "TE EMS” full Value or’ “the ' value in proper 


“tinier? Í P 19 ined ang to* P poit ‘out the ‘evil and very difficult’ to 


` 2 the Zog, ‘THe NGCH slay’ up Heen short and ^ court- 


sith 


work dy Si e edited; T'i to ‘gée how ‘they manage to get 


- the vatis oF of "fedistiation, ` "TG prove" it'^to: be^ mala fide, is- to’ 


pronounce an opinion on the matter already subjisdics and it is 

oh SERT" "ofa Biber ord tênd iking Jedrt dpinions, ‘But though 
Nt Sa n rdevitile evil? T Wat to > point if oat’ ierely to show that 
~ thé ide Ar ad Gode gigas d EE 


| iei 313.016 ar baart Ie: 


vy Courts in India labour ander the " Käre I am mpe to say, 
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but is not fully bóttomed and founded. in any inherent equity. op 
fustice.' We must feel the whole elephant and. never proclaim like’ 
the blinł of the fable that it isa column and itis a' wall. The. 
doctrine is an importation from England and without the saving 
grace of its subsequent amendment in that land. No sooner a doc -— 
trine crosses the Suez it is fossilized and it hangs- like a dead-wéight 
round our necks. We Have the fossil dead bones of Hindu and 
Mahomedan-law and here we have English fossils, and Indian’ 
law is a-nice mixture of rotten carcasces of “every land. ' 

Not a judge, so far as I have read, but has praised thé equity 
ofthe rule. Our judges are indeed bound: by section sa of Act IV 
of 1882, but they ought to have followed it under strong protest; 
Many an inequitable rule has seen its grave by scathing condem- 
nation by the Bench. It is indeed the duty. of-the Legislators to. 
awake - betimes and set matters right. It is: hoped their Rome 
will put their hand in sounding the tocsin. -, . iA eg 

It was- observed that the doctrine of lis pendens wás an exten- 
sion of the law of ses judicata and makes -the-adjudication in:the. 
suit binding on the alienees from the parties pending suit just as the. 
law of res judicata inakes the adjudication binding om the parties 
to the suit and on alienees from them after decree. (Manjeshwar 
Krisbnayya v. Vasudeo Mulya- L, L. R. 4r Madras 458) But 
though the effect of the two doctrines is the same, they are founded 
on entirely different principles. Finality of judgments is the ground. 
of res judicata .and -impossibility of successful „termination of the 
suit is the ground of lis pendens The Hindu Smritis recognize, 
the fallibility of human judgments and Smritis state that kings ~ 
sheuld,rectify wrong and unjust adjudications. Once a wrong, al- ; 
ways & wrong is not the. Hindu idea of law. With proper safeguards’: 
there is no need of perpetuating a wrong op the ground of ‘settled 
fact.’ The law of res judicata also leas not..everywhere been. recog- 
nised.as-fully bottomed in equity. The law of lis.pendens has still, 
less the justification which the law of. zer judicata has. . There is . 
some sense in insisting. on - stability of DLE but none in: 
gagging others. . i SE E 

Courts in India are to, warner statute law where there is ws 
statute law and: to act according to ‘justice, equity and good consci- ` 
ence’ where there is no statute-law. - Section 52 of Act IV of 188a 
and -section 64 of the Code of Civil Procedure are the statutory 
provisions Being down this doctrine. Under sectiori 2 (d) Act IV" 
. of 18848 section 52 does not apply to transfers “by operation of tau: J 

~ Or bysór i in execution of, a decree or order of à Court of ‘competent’ 
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must, be, brought onthe. record,-oth erwisee-the padopted sonxcatinot, 
be: bounde by :the:,adjudicationi (Rambhatww Laxman ; ris Ra 
5 Bom..6g0).:. The! death of:-a litigant eertainlysputsthe plaintiffito « 
the trouble. of hunting up.for heirs. of the:deceased., Itıdoes, prolong 
. litigation... But no one.fears that. defendantsiwouldicommit.Sticides f 
to defeat.the plaintiff in his suit. iNo :onefears? the -impossibility« 
of bringing.to a successful termination the. litigation, for suicide is a 

rare luxury.and one does not indulge.in;it more than once: Thel 
adoption ‘pendente.-dite isi a voluntary act. .and' is: likely 


D 
6 


to prolong. litigation but: it: does’ not: prolong: it, in ‘auchiia> 


way as to make..it impossible.to ‘bring! At to a «successful eid z 


If Courts ag to look. on.alienations..pendente dite vadversely: 'solelys ` 


because theréby the: plaintiff is put to, the trouble of. hunting up^hisi 
adversaries, as-appears. to be. the sole consideration with judges in! 
India, ‘the logical conclusion/is.that-they ought to hold-that-birth or: 
death pendente lite ought. not, to. add toithe trouble.of! plaintiff: Bute 
that is ot.yet happily held in any. Coprt, yore 0 hinn 

= Ifsthe defendantvis sure of his title tothe property, he will rather ' 
fight out with the- plaintiff: to (he, bitter, end than thwart:him: by” 


aleng Hong, pendente, Jive. - It.is: only, persons:- with insecure ‘stitles.s 


who do not hope-of success in the-suit, who willieffect transfers Zen. 
dente life, - Jk will. thus be some reason if.voluntary alienations are « 
banned.,,-But,auction-purchasers purchasing:at auction the property: 
of the defendant generally.. go ‘in for -the same because-they believe: 
that the judgment-debtor, has, some interest in. the. property. ::Eti 
would be difficult to.find, auction-purchasers:. when jud ment:debtors.i 


baye,no-title. - It.is.:thus improbable ghet these auction-purchasers. ` 


when, once brought on, record,. wilLalienate.the property onallow dt» 
to be sold in, execution. against them. :,-They swill;rather fight ‘r out: 
the plaintiffs to the. bitter end, Maule all false ‘e oS Hp pate ait 


.v1t is also; absurd to suppose that-defendants would. allow decreesi' ` 


to be passed against them. collusively.in..otder that auction-pur-* 
chasers in execution. sales..thereof should thwart-the-plaintiff jn the ; 
pending suit... Ifthe. defendant bag oben property -besides. that ine 
suit, the decree holder is likely to Dall «on:that- ap ang «time itbin 
twelve years. It is. unlikely thati,defendant-! will. entrust--sgch:a: 
weapon into the hands:of.theirsfriends, : | Thenrthoughs there: may be- 
collusion between decree-holder and defendant, the auction-saletis- 
open tothe whole; world: and At isy thechighest biddér and: not: the - 
friends:of the judgmentedebtor-#ho willsucceed insigetting cathe yproris 
perty., There carfhot, be,supposedi, to be--ahy: ;abllusiom betwéek the!) 
~ defendant andthe gpuotion-pürchaser, «os s vel. o2 beni sil vu 
. 
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` It. is. also very- difficult to manage to secure such collu- 
sive decreós in ‘abundance. Generally the -defendant would 
manage to.get that after the suit is instituted. And it would be 


4 rare.indeed to get property alienated under collusive decrees more 


than Once or-'twice. : It-is absurd to. suppose that the defendant 


. would:-manufacturé his gallows. prospectively in order to defeat 


fütur& prospective plaintiff claimants-against hiin for the property. 
The fear’ that- execution-sales “would interminably prolong the 
suit is lius quite unfounded. ' Defendaits very rarely give the halter 
into their friends’ hands, and iiy cannot manage it in such abun: 
darice' as to “make successful- términation of the dis an impossibility. 
In addition tõe this, defendants Will find it hard to secure auction- 
purchasers ‘merely with a view to thwart a particular plaintiff. Auc 
panne is às costly, dangerous and raré a luxury as suicide. .- 


“In a voluntary alieniation, the transferor gives Watsinty of title: 
and is liable, if unsuccessful in the suit, to pay damages. Thus he is 
interested i in fighting out the plaintiff with all his ability and reso- 
urces, ` But when the defendant’s property is sold at an execution 
sale, he loses all interest in the game. He bas no inducement to 


eem fight out the ‘suit. No man fights out for the benefit .6f another, 


much. Tess for an auction- -purchaser « of his property He will, rather 
let it go; “for even if successful, the property, would no: longer be his. 
There is no warranty of title in execution sales. The defendant's 
interest, after the auction- sale, would rather lie in colluding with his 
erstwhile opponent and giving him success -which may be false.. 
The extension “of: the doctrine of lis .peridens to execution sales, thus 


. 
puts-a remium on fraud ; which is quite actual, in order to avoid’ ? 


&nother fraud which is quite imaginary, E / 
~ The ‘auction: purchaser can indeed: apply under order 22, rule 
10, Code of Civil Procedure, for being màde a party to the suit, but 
the Court is not bound to grant the prayer. Sheshagiri Ayyar J: 
once opined that Courts ought not to allow the "prayer unless it is 
_ satisfied that the. transfers would act in violation of the rights of the 
"^ ttafísferee. Kumárswami Shastri’ J. however, very- rightly’ observed. 


9 *, that Courts: ought not to refuse the prayer except’ under very special: 


circumstances. - (Veer. Rhghab ‘Reddy í V. Subba Reddy I. L. K, 43 
° Madras 37). This will ‘show ‘that’ the ‘auction purchaser lias no 
absolute right to be’ heard in defence. And he is to bow to the 
adjudication fought dut for biri by ilie judgtrient-debtot, who has no 
interest to Sant i it out and every interest to collude with "the plaint 
and obtain an adverse adjudication. The ‘duction. -purchaser is thuge 


So 
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liable to be condemned unheard, nut only that but to be condemned 
by the collusive fraud of inimical friends. Then there is the 
fact that the auction-purchaser may not have notice of the 
pending suit and may not bestir himself in applying for being 
heard. This is a difficulty which transferees under voltntary’ 
transfers also have to face, but An their case their alienors até 


interested in fighting out the unknown suit for fear of being måcted: 


in damages for want of title. Inthe case of execution sales, they 
have no - such persons -to fight out the case and thus notice of the 
suit is especially necessary in their case. ' 

. The auction purchaser must move to set aside the ‘ale within 
one month if he comes to know of the want of title in the judgment 
debtor... If by any -subsequent adjudication it is held that the 
judgment-debtor had no title, he cannot claim refund from the 
` decreg:holder or judgment-debtor, If heis fool enough to bid for 
the full yalue of the property, he is totally ruined and as it were 
pays debts of another. Ifhe be shrewd and cunning enough, . “his 
bid is low and he takes his chance. And thus he either defrauds 
judgment-debtor, or judgment-creditor of their just price. The 
inclusion of auction-sales within the mischief. of section 52 is fraught 
with immense barm to all and with no appreciable benefit to the 
plaintiff to the pending suit, who i is saved only the trouble of adding 
parties. 


The doctrine’ of lis pendens was ‘held “applicable to involuntari 


transfers in the following cases. : 

(1) Mahomed Tayab s. Hem Chundra Bose (4 Indian 
Cases 731): Hi i l 

(2) Matilal Pal v. Preonath Mitra (3 Indian cases 696)... 

.(3) Nava Krishna Pal o Mohitkali Debi (9 Indian canes 
840). 

(4). Ram Doyal Das o Ram Tanu Dos (1 Indian cases, 
464). 

.(5). Sohulal o Jotsing (20 Vedi cases 458). 

(6). Maharaj Bahadur Sing.v. Surendra Narain Sing. (48 
Indian Cases 898). - à 

, Gi -King Beharilal D Ram Sabai (30. Indian cases. Sg 


. (8). Pranjiwandas Govardhan Das e. Baju ES L. R. 4 Bom 


bay. 34). 


(ok Harshankur Prasad Sing A Shew Govind: Shaw lin A R. f 


26 Calcutta 966)... ^ 


(10). Motilal v. Karrabuldin (L-L R 2$ Calcutta 179 


P.C) 


* 


ee 
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` (er Govind Chunder Roy v. Së Charan Karmokar (I L. 
. R. 15 Calcutta 94): > - 
"(ai Radha Madhab Haldar v. Monohar (I, L. R. 15, 
4 Calcutta 756 PC > : ; 
(13. Kunhi Umah v. Amed (I. L. R. 14 Madras 491). 
`- (ra Byraniji v. Chunilal (I. L. R. ag Bombay 69). 
^ (15). Pangasih Ghosh 7. ohana Bibi (I. L. R. 38 Calcutta. 
23). 
_ (16). “Sukdeo Prasad s. Jumna (I. L. R. 23 Allahabad 6o). 

(rp) Tinoodhan- pieneni 9. TOUR Surun Sanyal: (rä 
Ihdian cases 177.) 

(18).. Sumal v. Babaji (I. L. R. 28 Bombay 361) 

' In all thes@ cases there is given no reason as to why the doc- 
trine was held applicable. The sole reason for applying the. doc- 
trine is the previous -case law. In that respect too, cases have 
been cited which wére cases of voluntary alienations. “For instance 
'Fuiz Husen Khan v. Prag Narayan’ (29 Allahabad: 339 P.C.), 
which was a case of voluritary transfer pendente lite, is relied on as 
authority for applying the doctrine to involuntary transfers in 
Tirinoodhun Chatterji v. Trolokya Saran Sanyal (18:1. C.. 177) 

*- and in ‘ Matilal Pal v. Preonath Mitra’ (3 I. C. 695), -and ‘ Shivji 
Ram v. Waman’ (I. L. R. 22 Bombay 939) which is likewise a case of 
voluntary alienation was relied upon in ‘ Sohànlal v. Jotsing’ (20 T. 
€. 458) and in. ‘Sumal v. Babuji (28 Bombay 36r) for applying the 
doctrine to involuntary sales. In fact in many cases, it appears 
that the learned Judges scarcely distinguished the case of volun- 
tary transfer from that of an involuntary'transfer: In a very few: 
“eases only have they applied the doctrine after recognition that 
it was a case of involuntary transfer (* Byramji ø; Chunilal I. L. R. 
27 Bom. 266); in this case the learned judge said that section 52 
(Act IV of 1882) also removed the doubts as to whether lis pendens 
applied to sales in inoftum. This is, indeed, a strange ground 
* Sukdeo Prasad v. Jamna' (I. L. R. 23 Allahabad 60) 'Govind 
Chunder Roy o Guru Charan Kurmokar (I. L. R. 15 Cal- 


" cutta 94) Matilal Pal v. Preonath Mitra’ (3 I. C. 696). 


` In some cases, there were circumstances which made the appli- 
catioh of the doctrine. equitable for instance: In ‘ Sohunlal v, 
jotsing (20 LC 458,)- the auction-purchaser was impleaded 
in the appellate Court and was discharged on his own prayer. In 
*Kunhi Umahi v. Amed’ (i. L. R. 14 Madras 491) the guction- 


4 . purchase bought subject to the ae as: morqugce had objgct- 
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In some cases, the decisions were not solely or exactly given on. 


the ground of lis pendens. For instance :—In Mota Krishna ‘Pal 
_ v.-Mohit Kali Debi; (9 I: C. 840) the -words "whether the dootrine 
of lis pendens applied or not occur" In Matilal Pal v. "Preonath 
Mitra (31. C. 696.) Rampinj. J. -contented . himself with refuting 
„other arguments of the Counsel,and-only Doss J.-touched the point, 

In some cases; the statements about this doctrine are- obitgr;— 
In ‘Motilal v. Karrabuldin’ (I.L.R. 25 Calcutta 179 P.C.) the follow- 
ing pronouncement occurs ;- “If that-weré law, itis difficult to see in 
what case pending suit would be any proteotion;" ...But.in this, case, 
the counsel had almost conceded the point, as admitted by their 
“ Lordships. It was a case of:a prior .charge-holder claiming: the 
property against.a subsequent incumbrancer. The ‘prior. charge- 


holder enforced his charge and himself purchased the property: 


and the puisne incumbrancer had been impleaded. The puisne- 


incumbrancer may sell the property under his mortgage but the’ 
auction-purchaser would get nothing. thereby.. The prior charge- 


holder unnecessarily objected to sale and filed the regular suit for 
declaration of his right. ` Had he not done that at all, he, would have 
succeeded all the same. Their Lordships also say that the auction 


purchaser in execution . of the decree.of the.puisne.incumbrancer. 


got nothing as neither the judgment-debtor nor the' creditor had any 
int&test left to convey. Iti is. indeed, true that their.Lordships unduly 
emphasise the unnecessary, pending proceedings and if that. was the 
ground of their decision very. grave results would follow. The point 
was very rightly decided.by Dhobley.A. T. C. in ‘ Jageshwar. e Moti? 
(5 N. L. J. 161-177 F. B), when. two:mortgagees-sue without im- 
pleading each other and sale under the decree of.one occurs .during 
the pendency of the: suit of the other, the. doctrine, of. lis pendens 
cannot apply. The auction-puichasers’ “claims must be decided 
according to the-priority, of morjgages. s“An excluded  puisne-mort- 
gagee has a right to be heard- and to contest the prior mortgage 
and he cannot be compelled to. bow-to an adjudication to. which -he 
was no'party.. Even though the sale under the‘second mortgage takes 
place during continuance ‘of the suit of the prior mortgagee, -his 
title relates back to.the dote ot the second mortgage which - is : prior 
to the institution of the suit. - The prior mortgagee. cannot gab the 
purchaser under the.decree of the .puisne-mortgage: by saying 
that the latter purchaséd ` . ġendenteolite. -In fact, their Lordships 
mean npthing of that kind and their. certain remarks would -have 


better been seid more. precisely. ..:... © .- ecu @ uu 
*'* Radha Madhab. Halder v. Monohar d OR Calc. 
e. 
A 
e e 
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- 786 P. CA was a-case which was decided on the ground of res 

. judicata. There eng a previous adjudication between the same 

parties and on the samé point. There is no reference to section 

€ $2 (Act IV of 1882) or even to the word lis pendens. This was, 

however, a case of am auction-purchaser taking the property during 

pendericy of a mortgage suit. The attachment was before the insti- 

tution of the mortgage suit. This case clearly applies in‘ effect the 

‘doctrine of lis pendens to execution sales, but their Lordships do 

not say so explicitly and it is rather strange. The decision was 

* most emphasised on the ground of zeg judicata and their Lordships’ 

words “any amount of argument would induce them to come toa 

different conclusion than that to which the High Court came" only 

mean that Mukerji was the representative of Matangini in ‘their 

` Lordships’ opinion. Why he was so is not declared by their Lord- 
~~ ships. ` | E 

- A contract for sale creates no: charge Or interest in the property. 

^ Suppose there is a mortgage on the property created on r-1-1900 

"Suppose the contract for sale took place on 1-1-1901. Suppose a 

suit for specific performance was instituted on r-r-19o2 and an 

execution through Court obtained and sale-deed executed on I-I- 

- 1903. Suppose a'suit on the mortgage ` was launched on'^1r-2-1902 

without impleading the vendee. Now the vendee’s title relates back 

to r-r-rgor and he was a necessary party to the mortgage suit and 

being excluded had a right to redeem the mortgagee." It is no 

fault of his that his vendor did not execute willingly the deed of 

l transfer. Can such a vendee be gagged and bound by the mort- 

| - gage suit, Suppose he holds a-deed ofre'ease or satisfaction execu- 

ted by . the mortgagee and handed over by the mortgagor 

-.to the vendee at the time of the contract. It is possible that the 

- mortgagor vendor may allow a mortgage-decree to be passed to 

ruin the vendee. “In Johor Mu] v. Jotindra (34 C. L.J. 79) it 

` was. held that the vendee's title relates back to the date of the con- 

: . tract of sale and that no intermediate conveyance could defeat 

| the title.of the decree-holder. In Juran Chandra Das'v. -Rajani 

i ~ Kanta Pal. (22 C. W .N. 522) it was held that the interest of such 


e e. à vendee was saleable. Such a person then ought to be impleaded: 


in ‘a mortgage suit ; and if not impleaded, he cannot be pune by 

$. n$ * . any adjudication obtained behind his back. d S 
| < : t Exactly like: this‘ is the position -of the attaching creditor before 
-institution of mortgage suit. ` An excluded attaching ci&ditor was 
held mot boünd by the mortgage-dectee obtained witlfout impleading 
.. -bim:provided. the attaohmetit^was before institution'df mortgage g guit. 


* 
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(€ Shavanda Chandra Pal v. Sri Nath- Rey . Chowdhuri' oC W.. 

N. 871); “Lakhput Rai. o Fakruddin (I. L. R. 39 Allahabad, Q7? 
536). ‘ Venkat Sitaramayya v Venkat Rammayye’ (LL San 

Madras, 418) contra ‘ Vyeendra; Muthu Pillay a Mayanandan’ . A 
(I. L. R. 43 Madras 696). These cases will show that our High 

Courts do not feel themselves bound by the decision of, their lord- 

ships of the Privy Council in * Radha Madhab Haldar v. Monoljat. 

Mukerji; (I. L R. 15 Calcutta, 756) and in fact that case was, 

decided quite on other grounds., 


These are the two cases of ‘the Privy Courcil which a are made- 
the most òf in subsequent cases of our High Courts. It is humbly. 
submitted that those cases cannot support the application ` of the-- 
doctrine of lis pendens to sales in tnvitum and that they are 
wrongly relied upon for the proposition. “I maintain ‘that the. 
problem is not yet concluded by authority of any Privy Council 
decision and that it is yet opén to our High Courts to reconsider 
the whole problem. - 


The following cases arc authority for the contrary view. and 
deserve more careful attention. 2 


(ri Ali Shah v. Husain Baksh (I. L. R. r Allahabad 588). | ; — 


(2) Chundernath Mullick v. Nilkanta Banerji oi L. R. e 
Calcutta 690). 


(3) Lala v. Rushibai (I. L. R. ro Bombay 400). 


The judgment in No. 2, was by such an eminent Judge as Cun- 
ningham and he opined that because the doctrine applied to volun- 
tury transfers, it was no reon why it also should apply to in- 
voluntary transfers. 


It is indeed, true that it would be very hard if we were to allow 
attaching creditors or persons „holdings , under a mere contract of 
sale to impeach over again the adjudication. but attachment is a 
pretty public affair and persons interested in any property .can 
be said to know of attachments at least, though not of mere, con- 
tracts. There is at least no harm. in exeluding attaching creditors 
who appear to be the most in law’s disfavour, Registration of the 
lis would avoid much injustice to all sides. , | * 

Section 64 of the Code of Civil Procedure enacts a similar rule e . 
of lis pendens under attachment., It was held that this Ae pendens 
did not agect involuntary sales during pendency thereof. (Pethü 
Ayyar, v. Sankaga Narayan Pillay (I. L. R. 4o Madras 955). 0. 

| Phere is also nothing more equitable jn the principle of section d 
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^ $a: to make it.applicable to ‘involuntary transfers. The principle 


cannot be applied Kg proper in ovid and considerable 
‘reservations.- 

- It was held that it was doubtful whether the ‘doctrine applied to 
movables. ( Maharaja Bahadur Sing $$. Abdul Rahim 62 Indian 
cases 900): It was held that it did not apply to’ movable 
piðperty. (‘Govind v. Jijibai Saheb’ LL. R. 36 Bombay 189.) 
In ‘Talavi -Kovolu Nagadu "e. ` Viswanatham Pedda Govindappa’ 
(16 M.-L, T. 158) it was said- that thé doctrine should-not be applied 
to- movables’ without ae into ‘consideration the element of 
notice of the Jis. - PEE 


“It "will "thus, be seen hat there i is strong, authority against ex- 
tending ‘the application of the doctrine beyond the limits set to it 
under section 52. I have shown that even as stated in that section, 
the doctrine i is inequitable without the safeguards provided in Eng. 
land. “The ‘application of the doctrine beyond the limits of section 
52, must be done with utmost care and with proper regard to the 
element of notice, and the interests of all parties concerned and 
after considering their ‘conflicting equities. The interests of only 
the Ss ought not to be the concluding : factor. 


6s cu s o d, D R Vaidya, MA, LL. B. 
o Sa ye z Munsiff. 
e N |» C, P. & Berar, 
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"THE LAW OF LEGAL PRACTITIONERS IN BRITISH 
INDIA -by ‘Harendra Chandra .Sinha,; 1922 ; Rs. 10:—Mr. Sinha 
has furnished the profession with a readable account of the law of 
légal practitioners in this country. We have previously come across 
annotated editions ot the Legal Practitioners Act. But we do not 
recollect to have seen a tréatise'on the subject. The, history of the 
legal profession i in this-country since the institution of the British 
Courts- has been set out so as to throw light upon their present posi- 
ton dar function, powers ‘and duties. The work 4s in no nse a 
digest and should. be read ‘by’: e member. of the profession, p 
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Recent events show that legal practitioners are not always fully - 
aware of their rights and obligations in relation to their clients whose. 
cases are entrusted to them and the Courts which exist. for the 
administration of justice to the litigant who come before them. 
Mr. Sinha has consulted all available sources except perhaps Mr. 
Justice Sundaram Aiyer on Professional Ethics. We hope a-new 
edition of Mr. Sinha’s -works will soon be called for.. "m 


Headerson on the Law of Succession, Fourth Edition, By 
Alexander Kinney, Thacker Spink & Co., Calcutta, 1922 ; "Price 
` Rs. 32 :—Every member of the profession will cordially welcome 
this valuable work. The commentary on the Indian Succession Act 
by the late Mr. Justice Henderson has been à favourite with the, 
piofession for more than a quarter of a century. The first and second 
editions were brought out by the talented author himself. After 
his lamented death in 1906, it was by no means easy to secure the 
services of a competent editor. The difficulty was solved when Mr. 
Kinney undertook to bring out the third edition in rgog. The: 
present edition has been brought out after thelapse of more than 
a dozen years. We are glad to find that the commentary has been 
recast and rewritten as would have been done by the author him- 
self if he had now been alive. All judicial decisions have been 
noted and analysed ; ; the substance has been so incorporated as 
to make the commentary a homogenious whole. Mr. Kinney 
has drawn attention to various points which would require con- 
sideration in the event of legislation; but we all realise that 
legislation of the type which was possible when the Indian 
Succession Act was framed is no longer within the range of 
practical politics. Our legislative bodies now tend to become 
more and more political assemblies through which the passage 
of a carefully drafted bill dealing with a highly technical 
subject must become increasinglye difficult. This new edition 
will, we have no doubt, be found invaluable by all branches of the 
profession. The work has been handsomely got up; we have 
practical evidence of post- war conditions when we find an inevit- 
able increase in the price. : : 


The Court Fees Act, 1870 and tlie Sults Valuation Aot, - 
1887 by P. Ramanathan Iyer, B.A., B.L;, Madras Law Journal 
Office, Madras, 1922 :—This valuable edition of the Court Fees Act: 
and the Sufts Valuation Act with exhaustive commentaries has been 
prepared in the *style familiar to members of the legal proféssion 
Ze who have to use what is known as the Lawyers Companion Series 
e 
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* founded by the late Mr. Sanjiva Rao. The text is set out first 


followed by an historical note and then the cases are classified and 


analysed. The present edition. includes, so far as we have-been 


able to test it, reference to judicial. decisions taken from reports 
official and non-official, published in. every province of India- The 
preface itself is highly interesting . and dwells on the inadvisability 
of Sncreasing the taxation of justice in the manner recently resorted 
to by many of the local legislatures in this country. Attention is 
appropriately drawn to the well-known pronouncement by Bentham 
that, “ by subjecting the legal “proceedings. to most ill-advised taxa- 
tion, legislators, without realising that they thus put. themselves in , 
conflict with, them have often refused access to the tribunals to 
those who stand in the greatest need Of assistance from such tribu- 
nals.” The ancient Indian sage, Yajnavalka had said that “a 
debtor shall be foremost to the king ten in the hundred of the sum 
proved against him and the creditor having received the sum, one 
must pay five in the hundred towards defrayiag the charges of Judi- 
cature.” In this country administration of justice is now regarded 
as a source of profit tó the State and responsible Governments do 
not hesitate to make justice dearer in order to meet the cost of a top 
heavy administration. Mr. Iyer has noted all the provincial amend- 
ments and they furnish a very interesting comparative study. The 
present edition will be found invaluable by all practising lawyers, 


Stridhan Law in half an hour,.N. M. Tripathi & Co., Bom 
bay, 1922, Price As. 10 This booklet consists of three sheets 
which set out ina tabular form the chjef propositions relating to 
the; Law” of Stridhan, its nature, classes "and dévolution. The 
work must have cost an immense amount of labour and will 
repay careful study, not merely by the student but also by the 


practising lawyer. l ) e 


The Law glaine T Electrical Energy in India, second 
edition.by J. W. Memes, Thacker Spink & Co, Calcutta, 1922. 
Price Rs. 16 :—This is a thoroughly revised edition of the work 
which was published by Mr. Meares eleven years ago and has prov: 


-eda “valuable .compendium:on the subject. In- the present edition, 


the law on the subject has been brought up to date, and the result 
of the revision of the Indian-Electricity Act: due to the labours 
of many conferences of electrical engineers is set out in @ very 
readable Émanner. The comments are intendtd to be of use to the 
members of the legal and also of the electrical profession, There 


o 
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isa judicious selection of decided cases ; the E is so 
presented as to be intelligible even to-the lay. man. The handsome’ 
acknowledgment is made to.the help received by the author in 
the preparation, of the.commentary from the late-Sir: Herbert Carn- 

'. duff, formerly Secretary. to. the Government of-India in the Legisla- 
tive, Department. and subsequently a Judge of. the- -High Court. The 
work is in no sense an official publication; at the same time we- 

. cannot forget that it :embodies. the:result of the mature. experience’ 
of. Mr. Meares who has- with such distinction’ filled the office-of 
Electrical Advisor to:the Goyernment.of India and Chief Engineer; 
to (be Hydro-Electrical Survey of “India. "Thi pe edition vit 
give the work a new lease.of life." S 
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E pa s Mr. Néogj's Bill. 


“MK. C? Neogy’s Bill to further amend the Legal ‘Practitioner's 
Act 1879 is only a recognition of the fact that the times are moving. 
The Bill seeks to amend section 4 of the Act by adding two sub- 
clauses (1) and (3) and nümbering the body of the section as sub- 
c'ause (2) and omitting the | proviso to the original section. 2 


Sub-clause (1) seeks to enable a vakil to practice in the Original 
Side of the High Court on the roll of which he-is entered and sub- 
clause (3) requires- the right of pre-audience-among advocates and 
vakils to be governed by the. respective dates of their enrolment. 


The two sub-clauses have aroused some comment as their effect 
would nò doubt’ be to disturb. vested interest to some extent and it 
is on this account that the Bill is having a hostile reception from 
certain quarters. But it is undeniable that “ whatever the initial 
reasons for inequalities based on differences i in law, procedure and 
language ` in vogue in the highest Coufts in the early days of 


. British rule in India, there can no longer be any justification for 


their continuance, particularly in'view of our insistent demand for 
the recogninion of indigenous talentin every other branch of life." 
Having regard to the training that vakils receive, it would at the 
present day be a sweeping statemént (subject to all the infirmities 
of such statements) that vakils are unfit to practise on the Original 
Side and should be kept out of it as they have hitherto been. It is 
also a matter of common knowledge, that many vakils practise ex- 
tensively ‘in the original Court in the mufussil and are adepts in 
all the essentials of such practice. It is a fact recognised in all 
hands that there are members of the Vakil Bar. who yield to none 


. amongst the advocates in legal acumen or forensic ability. As*to the - 


rules that specially obtain in the original side of the ‘High Comp: 
itis all a matter of practice and one cannot think of any inability, 
‘er disability of the vakils as a class in relatioti thereto. 
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“be an anachronism of the most pernicious order if the practice of . 
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Sub-clause (3) needs no comment since the principle of this 
sub-clause has been conceded by the High Court - Notification pub- 
lished in the India Gazette of September, 16, 1922. 

Having regard to all the circumstances past and present it would 


keeping vakils out of the Original Side is adhered to even at the 
present day. Besides the artificial restriction above referred gto 
it has produced all the evils of a monopoly and it is notorious how 


costs have gone up on the Original Side and how they bear heavily. 


on the litigant public. It can be confidently predicted that if Mr. 
Neogy’s Bill is passed, it will result not onlyin doing the fair thing 
to the Vakil Bar, but also in removing the artificial restriction and 
monopoly and its attendant evils. 


AS 





ne ` HIGH COURT NOTIFICATION. 
Pre-audience as between Advocates and Vakils. | ` 


The following High | Court notification appeared in: the Gazette 
“of India, dated September, 16, 1922 :— a 


“On the Appellate Side (excluding appeals diou the Original : 


Side) ` 
(i) Advocates shall take precedence inter se from the dates of 


their respective calls to the Bar in England, Scotland or Ireland. 
()' Vakils shall take precedence inter se from the dates of their 
respective admissions in this Court. ` | 
(iii): An Advocate shall ke entitled to precedence over a Vakil, 
only if the former has been called to the Bar in. England, Scotland 
or Ireland before the latter has been admitted as a Vakil in this 
Court." 
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